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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

TRUINJECT CORP.,
Plaintiff,

V. C.A. No. 19-592PS-JLH
NESTLE SKIN HEALTH, S.A., GALDERMA,
S.A., GALDERMA LABORATORIES, L.P.,
NESTLE SKIN HEALTH, INC., JOHN
ROGERSSTUART RAETZMAN, SCOTT
MCCREA, ALISA LASK and TIPHANY
LOPEZ,

Defendants.

N N N N N N N N N N N N N N

REPORT AND RECOMMENDATION

Plaintiff Truinject Corp. (“Plaintiff’ or “Truinject”) filed this suit against Nestlé Skin
Health, S.A., Galderma, S.A., Galderma Laboratories, L.P. (“Galderaha”), Nestlé Skin
Health, Inc. (collectively, “Corporate Defendants”), John Rogers, StuatziRan, Sott McCrea,
Alisa Lask, and Tiphany Lopez (collectively, “Individual Defendants”)egifig breach of
contract, fraud, patent infringement, trade secret misappropriation, andedéted claims. (D.l.
112))

Truinject alleges that it developed a tramiplatform to teach medical professionals the
proper technique for facial injections of neurotoximsg( Botox) and dermal fillerse(g,
collagen). The platform includes a lifelike model of a human head, a syringe, and aezomput
interface thatllows the user to see the location of the syringe needle in the model. Truinject is
the assignee of multiple patents covering its technology.

Beginning in 2014, Truinject and some of the Corporate Defendants (who are afl)relat

discussed potential business deals relating to Truinject’s technology. di$@sssions continued
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for several years, but a deal was never consummated. Instead, some of thet€Dgfendants
developed and launched their own competing injection training platform. The h&auirgect’'s
case is its allegation that Defendants misrepresented their interest inesbasal with Truinject
in order to induce it to disclose its confidential information and trade secretd) defendants
then used to develop a competing and infringing product.

Defendantdiled five sepaate motions to dismiss.Nestlé Skin Health, S.Anoved to
dismissall claims against ifor lack of personal jurisdictiomnder Rule 12(b)(2pr, in the
alternativefor failure to state a claim under Rule 12(b)(B8).the remainindgour motions at least
one defendant moved to dismiss each of the followingptsfor failure to state a claim under Rule
12(b)(6) Count I (breach of contractount I (breach of themplied covenanof good faith and
fair dealing; Count IV (breach of the implied covenant); Count V (breach of cont@ot)nt M
(breach of the implied covenan@ountVIl (breach of contract)Count VII (breach of the implied
covenant) Count IX (breach of contract); Count X (breach of the implied covenant); Count XI
(tortious interference)Count XVI (trade dress infringement); Count XIX (fraud); Count XX
(fraud); Count XXI(fraud); Count XXII (fraud); Count XXII(aiding and abettinglCount XXIV
(fraud) and Count XXV (unfair competition).

On Decembel 3, 2019, | issued a Report and Recommendation in which | recommended
grantingNestlé Skin Health, S.A motion to dismis$or lack of personal jurisdiction(D.l. 169.)

This Report and Recommendation resolves the remaining motions. For the reasorth set for
below, IrecommendhatGalderma, S.As and Galderma Labs’ motion to dismiss GRANTED
IN-PART andDENIED-IN-PART, thatNestlé Skin Health, Inc.’snotion be GRANTEDIN-

PART and DENIEDBIN-PART, and that the Individual Defendants’ motions be GRANTHD.



further recommend that Truinject be granted leave to amend its complaaddtessthe
deficiencies wthin 21 days.
l. BACKGROUND'?!

Facial injectionof neurotoxins and dermal fillers are becomimgreasingly populaand
create billions of dollars revenue (D.l. 112 { 1.) Unfortunately, complicationsan occuiand
may include blindnessyision impairmentstroke, cheek rot, drooping eyelids, and misshapen
facial features (Id. 11 24, 48) Manycomplicationsstem from inadequate training of ttlectors
who performthe injections (Id. 1 5.) Before the technology at issue in this case, ddetamsed
to inject by practicing orither cadavers or liveatients (Id. 11 73-74)

The founder of TruinjeciGabrielle Riosrecognizedhatinadequateraining contributed
to complicationsandsheconceived of a solutiorfa sophisticated injection training platform, a
virtual and augmented reality training system, and an interactive trainingadplion tablets, all
of which allow providers to refm their technique by repeatedly performing injections and
receiving immediate feedback, all without exposing patients to the complicatfobsdo
injections.” (Id. 11 610, 4749.) Truinject subsequentlgevelopedechnology‘consisfing] of
an injectable, anatomically correct simulated face mbdeferred to as “Kate,anda smart
syringe that allows medical professionals to practice injectiongld. § 51.) Truinject also
developed an accompanyingtual and augmented reality platform and an interactive iPad app
(collectively, the “Truinject Platform’)which aid inteachingthe proper injection techniquéld.

17 1011, 51-52 71) Truinject holdsat leasthree United States Patemiotecting the Truinject
Platform: U.S. Patent No. 9,7836 (“’836 patent”), U.S. Patent No. 10,290,28231 patent”),

andU.S. Patent N0l0,290,232 (“’232patent”). (Id. 1953, 57, 60.)

1| assume the facts alleged in the Amended Complaint to be true for purposesvinge
the motions to dismiss for failure to state a claishcroft v. Igbgl556 U.S. 662, 678 (2009).
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After hearing about théruinject Platform several companigsncluding Defendant
Galderma Lab, “approached Truinject to develop a business relationship for the technology and
science’ (Id. T 15.) Galderma Labs israindirectsubsidiaryof DefendantNestlé Skin Health
S.A., a Swiss corporatiorfD.l. 1129 34; D.I. 161). Galderma, S.A. is a whoHgwned subsidiary
of DefendaniNestlé Skin Health$.A. (D.I. 1129 31, D.I. 161.) DefendaniNestlé Skin Health,
Inc. isa Delawareorporation and iawholly-owned subsidiary of Nestlé Skin Health, S{®.1.
112 1 33D.1. 161.))

In early 2014, a executive aGalderma Labs, Elizabeth Bentlégld Rios thatGalderma
Labswasinterested in @otentialpartnership witirruinject. (D.l. 112 90.) Bentey introduced
Rios, via email, to several othemployees of Galderma Lalend they scheduledphone meeting
for September 5, 2014(Id. 11 9192.) Severalexecutives participatedn behalf of Galderma
Labs including Per Lango andefendantAlisa Lask (Id. 1 92)

After the phone meeting;alderma Labsrranged fofTruinject to givea presentationro
the Truinject Platformat Galderma Labs’ headquart@énsTexas (Id. I 17.) During theOctober
21, 2014 presentation,Truinject demonstrated Kasefunctionality. (Id. § 93.) Numerous
employees fronGalderma Lab$or affiliate[s]” attended the presentation, includibgfendant
Dr. John Rogers (“Rogers”).Id; 11 94-95. Lask askedrruinject to send its presentation slides
to Rogers. (Id. T 96.) Rogers alssent an email to Riostating thathis job responsibilityat

Galdermad “will be do [sic] develomnd shape theducationaplatforms for training physicians

2 The Amended Complaint quotes an email from Rogers as foltRegers emailed Ms.
Rios, stating that ‘[a] major responsibility for me while at Allergan, amvd aio[Nestlé Skin
Health], will be do [sic] develop and shape the educational platforms for trainysgiaims on
injection technique.” (1 104.) Since the Amended Complaint broadly defines “N&stlé S
Health” to mean all of the Corporate Defendants, | asked Truinject’'s coummsal atgument
what the bracketed language actually said. Counsel responded that the bracgategklan
fact, stated “at Gaktma.” (Tr. 130:3-131:20.)
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on injection technique” and thathat Truinject was developing wagery much to [his] heart
[sic].” (Id. 1 103)

After the presentatiorl,ango expressed interest on behalf of Galderma Labs in buying
globalrights to Truinject’s technologynd herequested a period of exclusivity during the due
diligence process(ld. { 97.) The next day, on October 22, 20R#s Lango, andefendant
Scott McCreaDirector of Business Developmdnt Galderma Lahshad a call to further discuss
apotentialbusiness relationshipld( 1 107.)

Galderma Labs and Truinjestibsequentlgigneda Confidential Disclosure Agreement
(“2014CDA”). (Id. § 98 Ex. 4) Thepreamble to the CDA statéhat itis “made this 2% day of
October, 2014. ., betweertGALDERMA LABORATORIES, L.P., aTexas limited partnership,
.. .and its Affiliates (“Galderma”andTRUINJECT MEDICAL CORP ....” (Id.,,Ex. 4 at1.)
The 2014 CDA doesnot define “Affiliates.” The agreemerntontemplates that theagieswould
exchang confidential information in connection with ‘gpossible business or collaborative
opportunity with regard to Truinject’s proprietary technologfid.) In Paragraph 2.0, the parties
agree “to hold in confidence and not publish or disclose the other’'s Confidential Ititorhaad
to use it “solely in connection with the Business Relationship and for no other use or purpose
whatsoever.”(ld.) Paragraph 9.2 provides thhe state and federal courts in Delawaiié “have
exclusive jurisdiction to resolve any claim or matter arising out of or in conneictiothe
agreement (Id., Ex. 4at 2)

Rios signed th014CDA on behalf of Trulnject Medical Corp.”on October 2, 2014.
(Id., Ex. 4at 3) Quintin Casady, Vice Presidentof Galderma Lahssigned on behalf of
“Galderma_.aboratories, L.P on October 29, 2014(ld.) The2014CDA containsno signature

block (or signature)or any “affiliates” of Galderma Labs.(ld.) Relyingon the 2014 CDA,



Truinject “provided [] Defendantswith access to trade secrets and confidential information,
including the names of vendors and information about Katd."{(102.)

On October 28, 2014, McCrea told Rios that a partnersitipTruinject would result in a
global deal that would benefit both compani@sl.  108.) McCrea alsaliscussed entering into
an exclusrity arrangemeniith Truinjectduring the due diligence procesfd. 11 108109.) He
asked Rios to cancel all pending meetings that Truinject had scheduled withntehested
potential partners.Id.) Truinject refused to canceteviously scheduletheetings. Il. 1 110.)

McCrea calledRiosagain on November 5, 20b6d emphasized the need &mexclusivity
agreement. I¢. § 111.) He also discourag&iosfrom working with Defendantscompetitors
who, according to McCreavould stealTruinject’s technology. Id. § 111.) During the call,
McCrea promised thatis companywould not steathe technologyand that they were serious
about a deal. Id.) Relying on McCrea’s representationbruinject canceledits scheduled
meetings wittDefendantstompetitors. I¢l. § 112.)

On November 6, 2014, during an industry conference in San Diegioject andseveral
of the Corporate Defendants’ employees had a private meefldgy 113.) In attendance was
Nestlé Skin Health, Inc.’s CEO, Didier Leclerg®uring the meeting Truinject gave a live
demonstration of Kate and allowdtk attendes to simulate injections(ld.) Leclergcalsotook
the syringe apart and examined id. @ 114.)

On November 10, 20145alderma, S.A. and Truinjesignedan Exclusive Negotiation
Agreement(*2014 ENA”"), with an effective date of November 5, 2014d. { 116.) Under the
2014 ENA,GaldermaS.A. and its affiliategeceiveda ninetyday exclusive right to evaluatee
technologyand negotiate a deal with Truinjecld. 1117, Ex. 5at 1) The ENAalsoimposes

certain restrictions and obligations on Galderma, S.A. For example, #ha&@providsthat in



exchange for the receipt of Truinject’s confidential information, for a period n& months
“Galderma shall not, and shall not cause its Representatives, to directly ectigdii) enter the
market with any product or system that is subg#ptsimilar in functionality as the Truinject
System” or “(ii) engage in development of any Alternative Sysitem(®.l. 112, Ex.5 at 2)
Paragraph 5 requires each party to hold any information it receives from thendtieef'strictest
confidence.” [d.) Rios signed the 2014 ENA on behalf of “TRUINJECT MEDICAL CORP.”
(Id., Ex. 5 at 3. Christian Matton, VicePresident and Corporate General Counsel, signed on
behalf of GALDERMA S.A.” (Id.)

Another meeting was scheduled for December2084. (Id. § 133.) McCreatold Rios
that the meeting‘would allow Galderma to take a huge step forward towards being able to present
plans about Gderma’s proposed uses for the Truinject Platforrid. § 138.) In reliance on
McCrea’s expression of continued interest, Truinjegave anotherfull presentation and
demonstration of the Truinject Platformhthe Decembet6 meeting (Id. 1140.) Following the
presentationGalderma Labgold Truinject that it was interested in acquiring exclusive global
rightsto the Truinject technology for a term of 100 yeargxchange for 50 million upfront
paymentand lifetime royalties. I§.) Lango told Rios that “partnering with ‘Uncle Nestivould
‘catapult her’ and Truinject into the global marke(ld. {1 140.) McCrea andBrant Schofield,
Vice President of New Business at Galderma S0id, Rios that “her children and her children’s
children would be taken care of for life(ld.  141.) Rios subsequently received an email from
a Galderma Labg’ice Presidenin which heexpressetiis appreciatiomand statethat theywould
move forward with thelealprocessliscussedt the meeting. Iq.  143.)

On December 21, 2014, McCrea called Rios to discessding Truinjectin aJanuary 10,

2015meeting with Galderma’s Key Opinion Leadsilvisory Board. Id. § 147.) McCrea told



Rios that this would be tHdinal due diligencaneetingbetween Galderma and Truinject(ld.)

In a December 22, 2014 email, McCrea outlitteshgenddor the meetig. (Id.  149.) Truinject
believed that thgroposedagenda‘went beyond the due diligence and collaborative effort”
promised by McCreaand Truinject responded with its own term@d. f 150151.) When
Galderma Labs and McCreefused tamodify the proposedagendaTruinject declined to move
forward with the January 10 meetindd. (Y 154-156

After that, dkal discussions broke dovand the partiesad limited interactionantil 2016.
(Id. 11 163169.) In the meantime, according to the Amendeomplaint, Defendantshegan
developinga similartechnologyto compete witiruinjects Platform. (Id. 1 168)

In early 2016, Galderma, S.A.’s CEDefendantStuart Raetzmaricontacted Truinject
expressg arenewed interest in Truinjésttechnology’ (Id. I 173.) Galderma Labs and
Truinject subsequently signeai@herConfidential Disclosure Agreement (26 CDA”). (Id.

1 175 Ex.6.) The preamble to the CDA states thés itmade thisl8" day ofFebruary, 2016. . ,
betweenGALDERMA LABORATORIES, L.P., a Texas limited partnership, . . . and its
Affiliates (“Galderma”) andTRUINJECT MEDICAL CORP ..... " (Id., Ex. 6 at 1). Like the

2014 CDA, the 208 CDA does not define “Affiliate$ In Paragraph 2.0, the parties agree “to
hold in confidence and not publish or disclose the other's Confidential Information” and to use it
“solely inconnection with the Business Relationship and for no other use or purpose whatsoever.”
(Id.) Paragraph 9.2 provides that the state and federal courts in Delaware wélekausive
jurisdiction to resolve any claim or matter arising out of or in commeto” the agreementld.,

Ex. 6 at 2.) Rios signed the ZDCDA on behalf of “Trulnject Medical Corp.” on February 18,

2016 (Id., Ex. 6 at 3.) Quintin Cassady, Vice President of Galderma Labs, signed dnabehal



“Galderma Laboratories, L.P.” on February 23, 2016.) (The 2016 CDA contains no signature
block (or signature) for any “affiliates” of Galderma Labkl.)(

After the CDA was executedRaetzmarscheduled a meeting féiebruary 19, 2016 to
discuss a potential deal.ld( § 180.) In attendancevere Rios, another representative from
Truinject,Raetzman@alderma LabsMcCrea, andPierre Streit, CFO of Nestlé Skin Health, S.A.
(Id. 9 181.) Truinject gave a presentation ani@monstration of Kate(ld.  180.) The attendees
alsodiscussedthe value drivers and benefits” of a partnership and business and marketing plans.
(1d.)

Truinject met with Raetzman, McCreand Streitagain on March 5, 2016(Id. { 182.)
Raetzman expressed interestigloballicense of Truinject’s technology (Id.) Raetzmaralso
stated thaDefendantRogers review of the technology would be tliénal steg in the due
diligenceprocess (Id. § 183.) Raetzman further stated that Defendants “did not have the core
competency to recreate what Truinject had dor{gl’)

There was another cadin April 18, 2016 (Id. § 191.) Rogers was present on the call.
(Id.) During the callGaldermdadvised Truinject that their due diligence would need to include
a firsthand interactive demonstration of Kated that Rogerg/ould need to attend and inject on
Kate” (ld.) Between May andecember 201,6Rogers anathersaskedTruinjectfor updates
related tats development of the technologyld (1 194199.)

During the sametime period,two Galderma Labslrug sales representatiyé3efendant
Tiphany Lopez and Chad Tisck®spntacted Truinjedh relation tothe SHIELD programwhich

allowed theaop sales associates to pifmbtential business or investment opportunitiégd. §(200.)

3 Paragraph 30 of the Amended Complaint alleges that Lopez worked for Defendant
Galderma Labs “at all relevant times.” The Amended Complaint does not indidate emltity
Tisckos worked for.



Truinject provided them with confidential information about Kate and the Truinjgigofn. (Id.

11 202203) Tisckos signed a Confidential Disclosure Agreatrat Truinject’s offices that
required him, Lopez and at least one of the Corporate Defendants (the Amended Complaint
does’'t specifywhich) to use Truinject’s confidential information “only for the Purpose of the
Agreement” and to “hold the disclosure of Confidential Information in confiden@d.™| 204.)
Lopez subsequentlyitched Truinject tothe SHIELD program (Id. 1 242.)

On February 7, 2017, Rogers visitdg Truinject facilities taconduct a comprehensive
review of the Truinject Platforpthe “final” step in the due diligence proces#d. {[ 208) Rios
told Rogerghathe must sign a nedisclosure agreemefdue to possible exposure to confidential
information, technology currently being developed, and Truinject’s tradetséc(él. T 209.)
Rogers called counsel for advice and tegmed theagreemen{*2017 CDA”). (Id. 11 21113.)
The preambléo the 2017 CD/Astates that the parties to the agreemeriGaklerma and Truinject
Medical Corp.” (Id., Ex. 7.) “Galderma” is not definedThe 2017 CDA sets forth confidentiality
obligationsandrequites thatonfidential information be used solely for purpoéhe agreement.
(Id., Ex. 7 § 3.)It further provides thathe agreemerishall be governed by the laws of the State
of California.” (d., Ex. 7 § 14.)

After signing the 2017 CDARogersspent arhour arml a halftestingthe Truinject Platform
(Id. 1 215219) After his visit, @mmunicatios from Defendantdo Truinjectceased (ld.
11220223.) Despite Truinject’s efforts to reach out ambve forward with a potential deal,
Truinject heard nothing further froMefendants (Id.)

In Spring 2018, over a year after Rogers’ visituinjectlearnedthat Nestlé Skin Health
Inc. had introduced its own injection training simulator platformamed “Holly” (Id. 1 226-

227.) Nestlé Skin Health, Inconducted public demonstrations of Hddly early as March 2018
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and subsequentiyemonstrated it worldwide(ld. 11 236 240) On April 30, 2018 Nestlé Skin
Health, Inc.debuted itsLucyLive program, an augmented and virtual reaptpgram that
accompanigéHolly. (Id.  244.) Following theHolly andLucyLive launchesphysicians, industry
executivesand other providers called and emailed Rios to congratulatmistakenly believing
thatHolly/LucyLive wasTruinject’'sKate platform. (d. I 246.)

Truinject filed its original Complaint in the Central District of Califoroia October 12,
2018. (D.I. 1.) On December 14, 2018, Galderma Labs moved to dismiss for lack of venue and
failure to state a clainfD.l. 34) and on December 18, 2018, moved to transfer the case to the
District of Ddaware (D.l. 39. Individual Defendants Lopez, McCrea, and Lask filed motions to
dismiss(D.l. 54, 57, 59) andoined Galderma Labs’ motion to transfer (D.l..7&n March 11,
2019, Defendants Galderma, S.A., Nestlé Skin Health, 8nA. Stuart Raetzmaisomoved to
dismiss Truinject’'s Complair(D.l. 92, 93) but did not join the motion to transfer. On March 28
2019, hedistrict court in the Central District of California granted Galderma 'Latmgion to
transfer and transferred the action in its entirety to the District of Delaare.101.)

OnMay 29, 2019, Truinject filed an Amended Complamthis Court (D.l. 112.) The
Amended Complaint contains twerfiye counts:

e Count I-breach of contrad2017 CDA)againstGalderma Labs, Galderma, S.A.,
Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A.;

e Count Il — breach of thamplied covenant ofgood fiith andfair dealing (the
“impliedcovenant”) (2017 CDAagainst Galdermhabs and Galdena S.A;

e Count lll—breach of contrackQ14 ENA) against Galderma, S.A.;

e Count IV-breach of thempliedcovenant (201&£NA) against Galdermiabs and
Galderma, S.A.

e Count V-breach of contract (2014 CDA) against Galderma Labs, Galderma, S.A.,
Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;
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Count VI- breach of themplied covenant(2014 CDA)againstGalderma Labs,
Galderma, S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;

Count VII — breach of contract (2016 CDA) agairGalderma Labs, Galderma,
S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A.;

Count VIII — breach of themplied covenan{2016 CDA)against Galdermbabs,
Galderma, S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;

Count IX— breach of contract (2017 CDA) against Defendant Rogers;
Count X —breach of thempliedcovenant (2017 CDA) against Defendant Rogers;

Count Xl — tortious nterfereme with contractual andprospectivecontractual
relations against Galderma Ladnsd Galderma, S.A.;

Count XIl — mtentinfringement ('836 patent) against Nestlé Skin Health, Inc.;
Count XIII — patentinfringement ('231 ptent) against Nestlé Skitealth, Inc.;

Count XIV — mtentinfringement ('232 ptent) against Nestlé Skin Health, Inc.;
Count XV — tradesecretmisappropriation under the Defend Trade Secret Act (18
U.S.C. § 1836) against Galderma Labs, Galderma, S.A., Nestlé Skin Health, Inc.,
and Nestlé Skin Health, S.A.;

Count XVI — tradedressinfringement (15 U.S.C. § 1125) against Nestlé Skin
Health, Inc.;

Count XVII - violation of Delaware Uniform Trade Secret Act (6 Del. C. 8§ 2001
2009) againsBalderma Labs, Galderma, S.A., Nestlé Sk&alth, Inc., and Nestlé
Skin Health, S.A;;

Count XVIII — violation of Delaware’s Deceptive Trade Practiéet (6 Del. C.

88§ 2531-253pagainst Galderma Labs, Galderma, S.A., Nestlé Skin Health, Inc.,
and Nestlé Skin Health, S.A;

Count XIX — fraud against Defendant Rogers;

Count XX — fraud against Defendant Raetzman;

Count XXI — fraud against Defendant Lopez;

Count XXII — fraud against Defendant McCrea;
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e Count XXIIl — aiding and bettingfraud againsDefendantask;

e Count XXIV — fraud against Galderma Labs, Galderma, S.A., Nestlé Skin Health,
Inc., and Nestlé Skin Health, S;Aand

e Count XXV - unfair competition under California Business and Professional Code
§ 17200againstGalderma Labs, Galderma, S.A., Nestlé SHemlth, Inc., and
Nestlé Skin Health, S.A.
The Amended Complaint seeks damages and injunctive rdikf. (
Defendantdiled the pending motiato dismissin July 2019 (D.I. 117, 119, 121, 123,
125, and the parties completed the briefing on October 25,.20I8inject requested oral
argument (D.1147), and | heard oral argument dlovember 1, 2019. (D.I. 163 (“Tr. ).y On
December 13, 2019, | issued a Report and Recommendation in whichminmeoded that the
Cout grant Nestlé Skin HealthS.A.’s motion to dismiss for lack of personal jurisdiction (D.I.
123). (D.l. 169.) This Report and Recommendation resolves the remaining pending (Botions
117,119, 121, 125).
I. LEGAL STANDARDS
A defendant may move to dismiss a complaint under Federal Rule of Civil Precedur
12(b)(6) for failure to state a claimTo survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief tHatghe on its face.”
Igbal, 556 U.Sat678 (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)A claim
is plausible on its face when the complaint contains “factual content that alloacuttiéo draw
the reasonable inference that the defendant is liable for the misconduct allddedciting
Twombly 550 U.S. at 556). A possibility of relief is not enoudgh. “Where a complaint pleads

facts that arémerely consistent with’ a defendant's liability, it ‘stops short of the line ktwe

possibility and plausibility of entitlement to relief.Td. (quotingTwombly 550 U.S. at 557).

13



In determining the sufficiency of the complaint under plausibility standard, all “well
pleaded facts” are assumed to be true, but legal conclusions aré&nat.679. “[W]hen the
allegations in a complaint, however true, could not raise a claim of entitlement fathedibasic
deficiency should be exposed at the point of minimum expenditure of time and money by the
parties and the court.Twombly 550 U.S. at 558 (internal marks omitted).

Il DISCUSSION

A. FRAUD CLAIMS AGAINST ALL DEFENDANTS (COUNTS XIX -XXIV)
1. The fraud claims are preempted by the DUTSAInsofar asthey are

based on the assertion that Defendantsmisrepresentations caused
Truinject to discloseits confidential information.

Counts XIXXXII | assert common law fraud claims againstltti#vidual Defendantand
Count XXIV asserts a common law fraud claim against the Corporate Defend@afendants
move to have all of the fraud claims dismisssdpreempted by the Delaware Uniform Trade
Secret Act (“DUTSA”) As explained belownsofarasthe fraud claims are based the theory
thatDefendantsnisrepresented their interest in a deahducePlaintiff to disclose it€onfidential
information, they are preempted by the DUTSA.

The DUTSA provides civil remedies for the misappropriation of trade secrets. 6 Del. C.
88 2001-2009. “To prove trade secret misappropriation, the plaintiff must demonstratk) that: (
trade secret exists; (2) the plaintiff communicated the secret to the defendlah&ré3was an
express or implied understanding that the secrecy of the matter would be tEspedtéd) the
secret information was improperly used or disclosed to the injury of the plairii#nza, Inc. v.
Alcon Labs. Holding Corp183 A.3d 717, 721 (Del. 2018). As to (dihe way a trade secret can
be “improperly. . .disclosed is if the defendanfu] sed improper meah#o obtain the disclosure
including through Misrepresentatioh 6 Del. C. § 200(1),(2)(b)(1) Ethypharm S.A. France v.

Bentley Pharm.nc., 388 F. Supp. 2d 426, 434 (D. Del. 2005).
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TheDUTSA expressly statehat it “displaces conflicting tort, restitutionary and other law
of this State providing civil remedies for misappropriation of a tradeséd Del. C.§ 2007(a)
see also Leucadia, Inc. v. Applied Extrusion Teghsc. 755 F. Supp. 635, 637 (D. Del. 1991)
(“[Sectiol 2007 was intended to preserve a single tort cause of action under state law for
misappropriation adefinedin 6 Del. C. § 2001(2) and thus to eliminate other tort causes of action
founded on allegations of trade secret misappropriation.”). To detewhigibera tort claim is
preempted by the DUTSA, courensider whether the claim is “grounded in the same fasts’
misappropriation of trade secrets claiithypharm 388 F. Supp. 2dt433 QuotingSavor Inc.

v. FMR Corp, No. 00C-10-249-JRS001 WL 541484at *4 (Del. Super.Ct. Apr. 24, 2001)
aff'd, 812 A.2d 894 (Del. 2002)see alsdBeard Research, Inc. v. Katgs A.3d 573, 602 (Del.
Ch. 2010) aff'd sub nom. ASDI, Ina.. Beard Research, Incll A.3d 749 (Del2010) (quoting
Ethypharm 388 F. Supp. 2d at 433 Claims arée' grounded in the same fatt$ “the same facts
are used to establish all the elements of both claiBedrd Research8 A.3d at 602 quoting
Accenture Glob. Servs. GMBH v. Guidewire Software, B81 F. Supp. 2d 504, 508 (D. Del.
2009)).

For purposes of the preemption analysis, there is no requiremetitéhatormationat
issue actually qualify as a trade sectethypharm 388 F. Supp. 2d at 433. Accordingly, a fraud
claim based orthe assertion that defendantmade misrepresentatioms order to induce the
plaintiff to disclose its confidential informatios preempted by the DUTSAM. at 434. But the
statutedoes not preemgbther civil remedies that are nbased upon misappropriation of a trade
secret; including those arising out of contract. 6 Del. C. § 2007(b).

In this case,lte bulk of the fraud allegationagainstboth the Individual Defendantand

the Corporate Defendardsesubstantially similar. SeeD.1. 112 1Y 4780 (Rogers){1491-504
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(Reaetzman); 11605415 (Lopez); 11 5127 (McCrea) 11 528537 (Lask); 11 53851 (Corporate
Defendants) The Amended Complaiatieges thaeach defendant made statemdatdirected
others to make statementg)own byhim/herto be false in order to indudeuinjectto shardts
confidential information. For example, Count Xafleges thaton March 5, 2016Raetzman
falsely told Truinject that Defendants weranterested in licensindts technology, despite
Raetzman’sknowledgethat Defendants wergeveloping a competing technologyid. 1 493,
494.) The Amended Complaint further alleges that Raetzman made that stgterdenthers)
with the intent tadeceve Truinjectinto disclosng its confidential informatiopand thaflruinject
“would never have shared its confidential information” if it had “known of the falsity
Raetzman’s representations and his true intentiord.”{495-500.) Each of thdraud counts
contains similar factual allegations.

Insofar asTruinject’s fraud claims against Defendantare based on its assertion that
Defendants misrepresentations causdruinject to discloséts confidential informationto its
detriment they are preempted by the DUTSAccordingly, any fraud claim that relies solely on
that theoryof liability should be dismissed.

2. The Amended Complaint fails to statea nonpreempted fraud claim
against any of the IndividualDefendants

In its briefing and during oral argument, howevEnlinject arguel that the Individual
Defendants’ misrepresentations also cdiis® suffera harmindependent of themisappropriation
of its trade secrets. In particular, Truinjecgwesthat the IndividualDefendants made false
statements thatvere intended to, and did, cause Truinject to delay launching its products and to
forego business opportunities with Defendants’ competi{@se, e.gD.l. 132 at 45; Tr. 71:22-

80:21)
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| agree with Truinject thasuch a claimwould notnecessarilype preemptedbecausat
might notbe grounded in the same faas a trade secret misappropriation cladntrade secret
misappropriation claim requis@roof of, among other thingde defedant’s impropeacquisition
of information Truinject’'s alternativetheory does not requiresuch a showing. Even if
Defendants obtained monfidential informatiorirom Truinject Truinjectmightstill have a claim
for fraud based on the harm cause@bglayed launchMoreover the harm suffered by Truinject
as a resultfoa delayed launch could bedependent fronany harm resulting from the improper
disclosure ofts trade secretsCf. Overdrive, Inc. v. Baker & Taylor, IndNo. 5835CC, 2011 WL
2448209, at *6 (Del. Ch. June 17, 20{dgclining to dismisfaud claimas preemptedy DUTSA
whenfraud claim allegedn independertharm). The cases cited by Defendants in support of
preempion are inappositeasthose cases lackedlegations of harm independent frahe harm
caused by trade secraisappropriation Seg e.g.,On-Line Tech. v. Bodenseewerk Perkimer,
386 F.3d 1133, 1145 (Fed. Cir. 2004) (fraud clpreempted becausthe ultimate injury to which
the alleged fraud was directed was the misappropriation of [the plairtt#iie secrets;Farhang
v. Indian Instof Tech., KharagpyrmNo. C-082658 RMW, 2010 WL 2228936, at *12 (N.D. Cal.
June 1, 2010Q)Savor, Inc. v. FMR Corp812 A.2d 894, 898 (Del. 2002).

The problem for Truinjecds that the Amended Complaint does not actually state such a
fraud claim against any of the Individual Defendant® state a claim for common law fraud
under Delaware & the complaint must allege

1) A false representation, usually one of fact; 2) the defendarst
knowledge or belief that the representation was false, or was made
with reckless indifference to the truth; 3) an intent to induce the
plaintiff to act or to refrain from acting; 4) the plaint#ffaction or

inaction taken in justifiable reliance upon the representation; and 5)
damage to the plaintiff as a result of such reliance.

17



Hauspie v. Stonington Partners, In845 A.2d 584, 586 (Del. 2008) (quoti@gffin v. Teledyne
Inc., 611 A.2d 467, 472 (Del. 1992)Fraud claims are subject to tieightenedpleading
requirements of Federal Rule of Civil Procedure 9(inder Rule 9(b), plaintiffs must “state with
particularity the circumstances constituting frauzlt “intent [and] knowledge . . . may be averred
generally.” Fed. R. Civ. P. 9(b). A plaintiff must “specify the statements contended to be
fraudulent, identify the speaker, state when and where the statements werandaoiglain why

the statements were fraudulerhstitutional Investors Grp. v. Avaya, In664 F.3d 242, 253 (3d
Cir. 2009). “Rule 9(b) falls short of requiring every material detail of the fraud suclate,
location, and time” but requires “altethee means of injecting precision and some measure of
substantiation into tlipallegations of fraud.”In re Rockefeller Ctr. Properties, Inc. Sec. Litig.
311 F.3d 198, 216 (3d Cir. 200@)ternal marks omitted)

The fraud claimsgainst Rogers, Raetzman, and Lopez do not matstdndard The
Amended Complaint does not allege that any representations made by RogersaRaar Lopez
were intended to, or did, induce Truinject to stall development of its proddctego busiass
opportunitieswith other entities Nor does the Amended Complaint set fatly statements by
Rogers,Raetzman, or LopéZrom which one could infer their intent to induce Truinject to stall
or forego opportunitiegr upon whichTruinjectcould havgustifiably reliedto alterits course of
action The fraud claims againgRogers, Raetzman, and Lopez rest solely oir thieeged
improperacquisition of confidential information and are preempted by DUTSAcse claims

(Counts XIXXXI) shouldthereforebe dismissed.

4 At oral argument, Truinjecpointed only tostatementsnade by McCreddiscussed
below) to support its argumetitat the Individual Defendants made misrepresentations intended
to induce Truinject to stall development and forego business opportungiesir(81:18-83:11,
116:12-23.) Truinjectdid notidentify any statement$y the other Individual DefendantsSde
Tr. 104:16-116:11.)
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As for McCrea, Truiject points tdParagraphl12 of the Amended Complaint (181:18-
83:11),which alleges thatin November 2014Truinject “cancel[ed] all meetings that Truinject
had scheduled with Defendants’ compestan reliance on McCrea’s assurances that Galderma
Labs was interestl in a deal with Truinject. (D.I. 112 11 1072.) Butthe Amended Complaint
does not allege thaficCrea’s 2014 statemen#boutGalderma Labs’ interestere falseat the
time he made therar that McCrea knew they were falsdlor are there any other allegations
supporting such an inferencéndeed, the Amended Complaiafleges that Defendants did not
begin designing a competing produatil much later (D.l. 112 1 168,232, 327.)The remainder
of the allegations againdicCrearelate toDefendants’acquisition of confidential information
from Truinject not fraudulent statemeniyy McCreathat induced Truinject to stall launch of its
products or forego other business opportunitiés.claims based on thenproper acquisitiorof
confidential information arpreempted by the DUTSA recommendlismissing the fraud claim
against McCregCountXXll) .°

As for Lask, the Amended Complaint alleges that afteed and abetted fraud by
“mastermind[ing]” the Individual Defendants’ fraudulent scheme to acquire Truinject’s
confidential information. Under Delaware law, an aiding and abetting claim requires (1) an
underlying tortiousct, (2)the defendant’s knowledgf the actand(3) substantial assistance by
the defendant.Trusa v. NepoNo. 12071VCMR, 2017 WL 1379594at *12 (Del. Ch. Apr. 13,

2017);see alsdBrug v. Enstar Grp Inc,, 755 F. Supp. 1247, 1256 (D. Del. 1991). Fordhme

> The fraud countsagainstRogers, Raetzman, Lopez, and McCaéso allege that those
Defendants breached‘duty to speak’arising from the2016 CDA. (D.l. 112 Y 482, 496, 510,
522.) Truinject does not address cly on this theoryin its opposition to the Individual
Defendants’ motion to dismigke fraud claims Accordingly, | do not address it.
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reasons set forth abovEruinject’'sclaim against Lask is preempted by the DUTSA insofar is it is
based upon the improper acquisition of Truinject’s confidential information. Mordmeayse
the Amended Complaint fails to allegenpreemptedlaims d fraud against thether Individual
Defendants, there is no underlying wrongful act to which the aiding attirgpclaim can attach
See Cornell Glasgow, LLC v. La Grange Props., LNG. N11G05013JRS2012 WL 2106945,

at *11 (Del. Super. Ct. Jun. 6, 2012) (“Like civil conspiracy, aiding and abetting is atdeziv
tort, there must be an actionable underlying wrong to which the claim of aiding ettidgiban
attach.”) see also Raul v. Ryn€29 F. Supp. 2d 33348 (D. Del. 2013)(dismissing aiding and
abetting claimbecause the complaint failed to adequately allege an undenlyrogg)
Accordingly, | recommend that the claim against Lask (Count XXIII) benidsed.

3. The Amended Complaint fails to state anon-preempted fraud claim
against any of the Corporate Defendants.

The fraud claim against the Corporate Defendants (Count XXIV) natefareany better.
As an initial matter, the Amended Complaint bundles togeitndts fraud claimall of its
allegations againsall of the Corporate Defendants rather than allege specific yctsach
Corporate DefendanfThat is insufficienunder Rule 9(b) Cf. REI Holdings LLC v. LienClear
00001, LLC No. 181401 (MN), 2019 WL 3546881, at *6 (D. Del. Aug. 5, 2019) (“Under the
heightened pleading standard of Rule 9(b), a.complaint is not sufficient where a plaintiff
bundles together all defendants under a claim of fraud and omits specificiatiegagarding
who had a duty to disclose and who breached such a duty.”). For this reasothafoaed claim
against the Corporate Defendants should be dismissed. But there are other reasons too.

The fraud claim is aonstarteias toNestlé Skin Health, IndOnly oneof its employes,
Didier Leclercq, issvenmentioned in the Amended Complaint. (D.l. 1321134114, 135) But

there are no allegatiotisatLeclercqmade any false statements or that his statements induced any
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actionor inactionby Truinject. | therefore recommend thtne Cout dismiss Count XXIV as to
Nestle Skin Health, Inc.

As againsiGalderma Labs and Galderma, S.the fraud claim is deficient for the same
reasons the fraudaims against the Individual Defendants @eéicient Thevast majority of the
fraud allegationsin the Amended Complaint relate #ruinject’s theory that the Corporate
Defendantdraudulently misrepresented their interest in a deal with Truinjeotderto obtain
access to Truinject’s confidential information. For the reasons set forth abovdammypased
on those allegations is preempted by the DUTSA.

As with the Individual Defendants, Truinjeatguestha the Corporate Defendants also
intended to cause Truinject to delay launching its product and to forego other business
opportunities. The problem heregainis thatthe Amended Complaint does nallege that
Truinjectactuallydid delay launching its pductor abstained fronother business opportunities
in reliance ormisrepresentatiortsy Galderma Labs and Galderma, $.Seeln re Wayport, Inc.
Litig., 76 A.3d 296, 325 (Del. Ch. May 1, 201&gp(d claim requires that plaintiff “must in fact
have acted or not acted in justifiable relianoethe representation”).

Moreover, although the 2014 ENA prevented Truinject froegotiating withother
companies during the threeonthexclusivity period (D.l. 112 § 117), Truinject does not argue

that it was fraudulently induced to enter into the ENA or CDAs. And its briefingaappe

® As noted above, the Amend@bmplaint allegeshat Truinjectcanceled meetings with
Defendants’ competitoren reliance onMcCrea’s 2014statementghat Galderma Labs wa
interested in a dealD.l. 112 § 112.)But the Amended Complaimtoes not allege that McCrea’s
statementabou Galderma Labs’ interest wefase at the time they were maide2014.
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disclaim reliance on such a thedry(SeeD.l. 130 at 10 n.30.) Accordingly, | also recommend
dismissing the fraud claim against Galderma Labs and Galderma, S.A.

Sincethe Amended Complairfidils tostate a fraud clairagainst the Corporate Defendants
for the reasons set forth above, | do not addiiesis other argumentabout its deficienciesl
recommend that the fraud claim against the Corporate Defendants (Count b&XtNsmissed.

B. BREACH OF CONTRACT CLAIMS AGAINST CORPORATE
DEFENDANTS AND ROGERS (COUNTS |, V, VII, IX)

1. The Amended Complaint fails to state a breachfacontract claim
against Rogers.

Count IX asserts a claim against Rogers for breach of the 2017 CDA. Rampess to
dismiss it on the ground that he is not a party to the 2017 CDA. | agree.

The 2017 CDAstates that its governed by California law(SeeD.I. 112, Ex. A 14. As
in Delaware, it is a fundamental princidiCaliforniacontract lawthat onlypartiesto a contract
areliable for its breach EduMoz, LLC v. Republic of Mozambigd&®. 1302309MMM -CWX,
2015 WL 13697385, at *5 (C.D. Cal. Apr. 20, 2015) (collecting cas@#)enan agent signs a
contract on behalf of a disclosed prirajghe agents not a party to the contract atidis cannot
be liablefor its breach 1d.; see alsoroungevity Int’l, Corp. v. Smit224 F. Supp. 3d 1022, 1032
33 (S.D. Cal. 2016) (dismissing breach of contract claims against individuals whesigheg

the contract as agenof a princigl).

"1 also reject Truinject’s contention that the Galderma Defendants committeldvingn
theybreached &duty to disclosé arising from the CDAs.Parties in an arms’ length transaction
generallyhave no duty to speakSee Air Prod. & Chems., Inc. v. Wiesema2®i/ F. Supp. 3d
192, 215 (D. Del. 2017). A duty to speak arises when there is a special relationship between the
parties, such as a fiducjarelationship. No special relationshig alleged here If a contract
imposes a duty to speak,claim for breach of that duty grounded in contract, not frau&kee
e.g.,Northpointe Holdings, Inc. v. Nationwide Emerging Managers ,LNG. 09G11-141J0OH,

2010 WL 3707677, at B (Del. Super. Ct. Sept. 14, 2010) (dismissing silent fraud claim because
parties’ relationship was contractual).
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The 2017 CDA unambiguously states thia¢ agreement ibetweenGaldermé and
“Truinject Medical Corg (D.l. 112, Ex. 7.) Galderma and Truinject are defined, collectively, as
the “Parties” to the contract.ld() Rogers is not mentioned the 2017 CDA, andit does not
subjecthim to any obligations or benefits.

Thecases cited by Truinject arepposite Thecontracsin thosecase involvedcorporate
officers making personal guar@ed. SeeCharter Adjustments Corp. v. Turdo. A1401172015
WL 3796439 (Cal. Ct. AppJune 18, 2015)Sebastian Int’lInc. v. Peck195 Cal. App. 3d 803
(Cal. Ct. App. 1987). There is personal guaraptat issue here.

Under California law, Rogers is natparty to the contra@nd cannot be liable for its
breach | recommend that Rogers’ motion to disntise breach of contract claim against him
(Count IX) be GRANTED.

2. The Amended Complaint fails to state breach of contract claims against
Nestlé Skin Health, Inc.

Counts ] V, and VIl assertlaimsaganst Nestlé Skin Health, Indor breach of the 2017
CDA, the 2014 CDA, and the 2016 CDA, respectivéliestlé Skin Health, Inenoves to dismiss
all threeon the ground that is not a partyo any of the agreements agree

As to the 2017 CDACount I) Truinject’s brief did not respond tdestlé Skin Health,
Inc.’s argumenthat itis not a partyo that agreementAnd the argument is a winnethe 2017
CDA unambiguously states that thparties are Galderma and TruinjectAccordingly, |
recommend that Count | be dismissed aNéstlé Skin Health, Inc.

Nor does the Amendeddminplaint plausibly allege thitestlé Skin Health, Ings a party
to the 2014 and 2016 CDASounts V and VII) Both of those agreements are governed by
Delaware law. In Delawaygenerallyonly asignatory toan agreemeris bound by it. Wallace

ex rel. Cencom Cable Income Partnéirsinc., L.P. v.Wood 752 A.2d 11751180 (Del. Ch.
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1999). Nestlé Skin Healthinc. is not a signatory. The 2014 and 2016 CDAs were signed by
Quintin Cassady on behalf of “Galderma Laboratories, L.P.”

Truinjectpoints to the preambles to the 2014 and 2016 CDAs, each of whictistatie
agreement is “made . . . between GALDERMA LABORATORIES, L.P., a Texas limited
partnership, . . . and its Affiliates (“Galderma”) ahRUINJECT MEDICAL CORP ... .. ”

(D.I. 112, Exs. 4, 6.) Truinject argues that Nestlé Skin Helalthjs an “affiliate” of Galderma
Laboratories. L.P. and is therefore a party to, and thus bound by, the agreements.

But the CDAs contaimo signature line for any affiliatesEven asuming for the sake of
argument that thereamblesreference to “affiliates” covers Nestlé Skin Health, |tice only
way it could be garty to the CDAs is if the entity who did sign them had actual or apparent
authority to bind Nestlé Skin Healtmc. There are nallegations in the Amended Complaint
plausiblysupporting a conclusion that Galderma Labs (a Texas partnangivgctly ownedby
Nestlé Skin Health, S.Ahrough multiple layers of corporate formalidiésdauthorityto sign for
Nestlé Skin Health, Inda subsidiary ofNestlé Skin Health, S.A.Jndeed, there are no allegations
suggestinghat Nestlé Skin Health, Inc. was even aware of the 2014 and 2016 @bémdingly,
| recommend that Counts V and VIl be dismissed &¢estlé Skin Health, Inc.

3. The breach of contract claims should proceed as Galderma, S.A.

Counts V and VIl also assert claims egaGalderma, S.A. for breach of the 2044d
2016 CDAs. Galderma, S.A. moves to dismiss both on the ground that it is not a party to those
agreement8. | recommend that th&ourt deny Galderma, S.A.’s motitmdismissCounts V and

VII without prejudice to renews argumergat the summary judgment stage.

8 Galderma, S.A. has not moved to dismiss Colintwhich alleges that it breached the
2014 ENA.
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Truinjectagainpoints to the preambles to the 2014 and 2016 CDAs, whichtkstdtthey
are“made . . . between . GALDERMA LABORATORIES, L.P., a Texas limited partnership,
... and its Affiliates (“Galderma”) antRUINJECT MEDICAL CORP ... .. ” Truinject argues
that Galderma, S.A. is an “affiliate” and is therefore a party to the agreements

While Galderma, S.A. did not sign either agreement, there is enough alleged in the
Amended ©mplaint to make it at least plausible that Galderma Labs had apparent authority
sign on Galderma, S.A.’s behalf. “[A]pparent authority (1) results from a mtatites by a
person that another is his agent and (2) exists only to the extent thaagasable for the third
person dealing with the agent to believe that the agent is authoriBail.’v. E.I. DuPont De
Nemours & Cq.231 F.R.D. 186, 190 (D. Del. 2005) (internal marks omitteeg; alsovichi v.
Koninklijke Philips Elecs., N.Y85 A.3d 725, 801 (Del. Ch. 2014)[A]pparent agency. . .
requires that a person’s belief in the agency relationship be ‘traceable toriticgoal’s
manifestations.” (quoting Restatement (Third) of Agency § 2.03 (2D06))

The Amended Complainélleges thatGalderma S.A. wasactively involvedin the
negotiatiors with Truinjectaround the times theDAs were executeith 2014 and 2016Indeed,
the Amended Complaint alleges that the 2016 CDA was exeasterkesult oiGalderma, S.A.’s
CEO, Ratzman,reopening discussions with TruinjedVhile those factsalonewould not justify
disregarding corporate formalitigbey doat least raise a question as to whethalderma Labs
had apparent authority to sigan Galderma S.A.'s behaHdgreemerst that purportto include
Galderma Labs'affiliates” as parties.

To be clear, have not made a factual finditttatGaldermaS.A. was a party to the CDAs

(nor couldl at this stage)l merelyrecommendhat Truinjectbe permittedto move forward with
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discovery? | thereforerecommend that the CowteényGalderma, S.A.’s motion to dismiss Counts
V and VII without prejudice to reneiis arguments at the summary judgment stage.
C. BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR

DEALING AGAINST CORPORATE DEFENDANTS AND ROGERS
(COUNTS I, 1V, VI, VIII, AND X)

Countsll, 1V, VI, VI, and X assert claims&gainst various Corporate Defendaatsl
Rogers for breach of the covenant of good faith and fair dealing with respect to the 2014, 2016,
and 2017 CDAs, and the 2014 ENA. Defendants move to dismiss all octhoss.

Every contracgoverned byDelaware law is subject to the implied covenant of good faith
and fair dealing Fitzgerald v. CantgrNo. 16297NC, 1998 WL 842316, at *1 (Del. Ch. Nov. 10,
1998) The implied covenant “requires a party in a contractual relationship to refraiariodnary
or unreasonable conduct which has the effect of preventing the other party tmtitaetcfrom
receiving the fruits of the bargainFortis Advisors LLC vDialog Semiconductor PL®lo. 9522
CB, 2015 WL 401371, at *3 (Del. Ch. Jan. 30, 20@iB)ernalquotationsomitted) The implied
covenant does not impose a “fd@ating requirement that a party act in some morally
commendable senseAllen v. EIPaso Pipeline GP CoL.L.C, 113 A.3d 167, 18283 (Del. Ch.
2014),aff'd, 2015 WL 803053 (Del. Feb. 26, 2015). The implied covenant does provide “a way
to deal with unanticipated developments or to fill gaps in [a] contract’s poagis]’ Overdrive

2011 WL 2448209, at *8 (internal quotations omittdm)t only where it is cleahatthe parties

%] also note that letting these two claims survive at this juncture will likely have little o
no effect on the scope of discovery. Galderma, S.A. is going to be a defendant es¢his ¢
regardlessas ithas not moved to dismiss Truinject’s claim that it breached the 2014(&hg&h
had its own confidentiality obligations The breach of contract claims relating to the 2014 and
2016 CDAs are going to proceed against Galderma Labs, as it has not moisdiss them.
And whether Galderma, S.A. misused confidential information obtained pursuant to the 2014 and
2016 CDAs is going to be at issue regardless of whether Galderma, S.A. iseljtimand to be
liable for any breach.
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would have agreed to the obligation had they considered the Bgmgerald 1998 WL 842316,
at *1-2. The implied covenarmdannot be usedthen the contract already speasigheobligation
at issue Seege.g., Sharma v. TriZetto CorfNo. 15-419PS,2016 WL 1238709, at *5 (D. Del.
Mar. 29, 2016)(granting motion to dismiss implied covenant claims becdiaintiffs
allegations relate to conduct governed by the express terms of tHieaSdPtheyfailed to allege
“facts demonstrating that the partiesnflict falls into a gap in the contrdctMHS Capital LLC
v. Goggin No.2017-0449SG, 2018 WL 2149718, *12Del. Ch. My 10, 2018) Fisk Ventures,
LLC v. SegalNo. 3017#CC, 2008 WL 1961156, at *10 (DeCh. May 7, 2008)“[B]ecause the
implied covenant is, by definition, implied, abécause it protects the spirit of the agreement
rather than the form, it cannot be invoked where the contract itself expressly beveubject at
issue.).

Application of the implied covenant is a “limited and extraordinary legal rerhédigmec
v. Shiader, 991 A.2d1120, 1128Del. 2010). It is “rarely invoked successfullyMHS Capital
LLC, 2018 WL 2149718, at *I. To plead a claim fobreach of the implied covenant “a litigant
must allege a specific obligation implied in the contratire@ch of that obligation, and resulting
damages.”Fortis Advisors 2015 WL 401371, at *3ee also Sharm2016 WL 1238709, ab;
Narrowstep, Inc. v. Onstream Media Cqrdo. 5114VCP,2010 WL 5422405, at *10 (Del. Ch.
Dec. 22, 2010{‘Because generallegations of bad faith conduct are not sufficient to state a claim,
the plaintiff must allege a specific implied contractual obligation and how the violdtitrato
obligation denied the plaintiff the fruits of the contrjct.

1. The Amended Complaint fils to state breachof the implied covenant

claims againstNestlé Skin Health, Inc.and Rogers because they are
not parties to the agreements

The implied covenant claims against Nestlé Skin Health, Inc. and Rageesasily

disposed of. As explained above, they are not parties to the 2014, 2016, or 2017 CDAs.
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Accordingly, they cannot be liable for breach of the implied covenant for anys# #greements.
SeeKoloni Reklam, Sanayi, Ticaret LTD/STI v. Viacom,,IN@. 16-2855SLR, 2017 WL 726660,
at *3 (D. Del. Feb. 23, 201 {yismissingimplied covenantlaim becausalefendant was not a
signatory to the contragtMarino v. Cross Country Banko. 02-65GMS, 2003 WL 503257, at
*7 (D. Del. Feb. 14, 2003) (dismissing implied covenant clagainstan individual defendant
because he was not a party to digeeement seealsoRosenfeld v. JPMorgan Chase Bank, N.A.
732 F. Supp. 2d 952, 968-69 (N.D. Cal. 2010).

| recommend that Counts VI (2014 CDA) avilll (2016 CDA) be dismissed as to Nestlé
Skin Health, Inc. | recommend that Count X (2017 CDA) be dismissed as to Rogers.

2. The Amended Complaint fails to state a breach of the implied covenant
claim with respect to the 2014 ENA.

In Count IV, Truinject alleges thahe Galderma Defendartiseached thamplied covenant
of good faith and fair dealing in the 2014 ERdoing the following(1) “misrepreserjing their]
intentions in terms of a business relationship between Truinject and Galde(8)
“misrepresent[ing] that [they] did not athe capability or capacity to compete with Truinject”;
and(3) “actively solicifing] proprietary information and trade secrets from Truinject in order to
advance their own competing project, Holly.” (D.l. 112 Y .B73ruinject’s allegations are
insufficient to state a claim fapreach of the implied covenant.

To survive a motion to dismiss, Truinjentist dege an implied contract term that it would
have the Court read into the 2014 ENA. The Amended Complaint does not dohedirst two
allegations aressentiallyaccusationshat Defendantsacted in bad faith Without an allegation
directed to the existence afgap in the contraeind a specific obligation that should be implied

to fill it, a breach of the implied covenatdim cannot survive.
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The third allegation, thddefendantsought Truinject’s information to advantteeir own
project, is directly addressed by the ENA itself.containsprovisions addressing the parties’
confidentiality obligationsand Defendants’agreement not to competeéParagraph Jrohibis
Galderma, . from developing or launching @mpetingproduct for a period of nine months
and Paragraph Smposesconfidentiality obligations. (D.l. 112, Ex. 5at 1-2) Because
Defendants’ alleged use of confidential informati®alreadycovered by thexpress terms of the
ENA, it cannot support a breach of the implied covenant claim.

| recommend that Galderma, SsAand Galderma Labsnotiors to dismiss Count IV be
GRANTED.

3. The Amended Complaint fails to state a breach of the implgecovenant
claim with respect to the 2014 and 2016 CDAs.

In CountsVI and VIII, Truinject alleges that the Galderma Defendants breached the
implied covenant of good faith and fair dealing in the 2014 and 2016 Gipdging the following:
(1) “[m]isrepresenting [their] intentions to do a deal with Truinject”; and[&2¢tively soliciting
proprietary information and trade secrets from Truinject in order to advancewregompeting
project, Holly.” (D.l. 112 1 389, 404.) Hemagain, Truinjets allegations are insufficient to
state a claim for breach of the implied covenant.

The essence of the first allegation is that Defendants fadleatt in good faith. As
explained above, that is not enough to state a claim for breach of the impktcb As to the
secondallegation Paragraph 2.0 of the CDAalreadyaddresses the purpss®r which the
confidential information exchanged under the agreemamd be used(D.l. 112, Ex. 3,5 1 2.0
(requiring the parties to use the confidential information “solely in connectidntét Business

Relationship and for no other use or purpose whatsbevé@here is no gap to be filled in the
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CDAs by implied contractual termsAccordingly, | recommend that Counts VI and VIII be
dismissed as to Galderma Labs and Galderma%.A.

4, The Amended Complaint fails to state a breach of the implied covenant
claim with respect to the2017 CDA.

In Count Il, Truinject alleges that the Galderma Defendants breached trediogvenant
of good faith and fair dealing in the 20CDA by doingthe same things alleged in Count I\X)
“misrepresent[ing their] intentions inrtes of a business relationship between Truinject and
Galderma”; (2) “misrepresent[ing] that [they] did not have the capabilibapacity to compete
with Truinject”; and (3) “actively solicit[ing] proprietary information anddeasecrets from
Truinject n order to advance their own competing project, Holly.” (D.l. 118%)3 Count Il
alsofailsto state a claim

The 2017 CDA is governed lyalifornia law,so California law applies to the breach of
the implied covenant claim as wellike in Delaware California law requireshe dutysought to
be implied to have a relatmship to the express terms of the agreem€atragher v.Fed. Home
Loan Mortg.Corp. No. 118291, 2012 WL 1301247%t*5 (C.D. Cal. Mar. 192012) see also
Racine & Laramie, Ltd. v. Dept. of Parks & Recreatidth Cal. App. 4th 1026, 103Z4l. Ct.
App. 1993)(“[T]he implied covenant is limited to assuring compliance with the esgpterms of
the contract . . . .”).Moreover, there can be no implied covenant claim if the contract already

speaks to the obligation at issu@arragher, 2012 WL 13012475, at *5.

01n its briefing and at @l argumen(but not in the Amended Complainfyuinject also
askedthe Court to imply into the CDA#he requirement that Bfendantsotify Truinjectwhen
theyareno longerinterested irbusiness relationship. (D.l. 130 at 17; Tr. 152:23-153:4.) Even if
thatwere properly allegeth the Amended Complaint, | would recommergecting it asa basis
for an implied covenant claim. Truinject has ptausiblyallegedthat the parties’ cona falls
into a“gap” in the CDAs or that the parties would have agreed to such a provision. The Court
may notseconedguess the partieagreementSee Neme®91 A.2d at 1126 (“Parties have a right
to enter into good and bad contracts, the law enforces both.”).
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Truinject’s implied covenant claimith respect to the 2017 CDfAils for the same reassn
its other implied covenant claims falhe Amended Complairfails toallegewhat term Truinject
seeks to imply into the 2017 CDAThe first two allegationserely allege that the Defendants
misrepresented their purpose fotexing into the agreementhethird allegation, that Defendants
usedTruinject’s information to advance their own projecli®adyaddressed by the 2017 CDA.
It contains an express provisioaquiringthe party receiving confidential information to use it
“only for the Purpose of the Agreement.” (D.l. 112, EX. 3.) Accordingly, the third allegation
cannot support a breach of the implied covenant claim. | recommend that Count |l issatism
as toGalderma Labs and Galderma S’A.

In sum, Irecommendlismissingall of the implied covenant claim€éunts Il, IV, VI,
VIII, and X) against all remaining Defendants.

D. TORTIOUS INTERFERENCE WITH CONTRACTUAL AND
PROSPECTIVE CONTRACTUAL RELATIONS (COUNT XI )

Count Xl asserts claims againskalderma Labs and Galderma, S.far tortious
interference with contractual relations and tortious interference wittpgotige contractual
relations. | agree with the Galdna Defendants that both claims should be dismissed.

“Under Delaware law, the elements of a claim for tortious interference with @cbate

well established: (1) a contract, (2) about which defendant knew and (3) afoirdeatt that is

1 Here, too;Truinjects briefingasks the Court to imply into the 2017 CDA a requirement
that Defendants notify Truinject when they are no longer interested in businésssaip. (D.I.
130 at 15 Even if that were properly alleged, | would recommend rejecting it asis foagan
implied covenant claim. The 2017 CDA expresastknowledges thabaldermda‘ ' may currently
be developing, or in the future may develop” competing products. There ¢ontiactual
requirement that Galderma notifyuinject of such fact, and the implied covenant cannot be used
to add additionabbligationsto the partiesagreement. (D.l. 112, Ex. 7 § 9.)See Racine &
Laramig 11 Cal. App. 4th at032(“If there exists a contractual relationship between the parties
.. . the implied covenant is limited &ssuring compliance with the express terms of the contract,
and cannot be extended to create obligations not contemplated in the contract.”).
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a significant factor in causing the breach of such contract (4) without justificationh{Bhwauses
injury.” Overdrive 2011 WL 2448209, at *@internal quotations omitted)Here, the Amended
Complaint fails tostate a claim for tortious inference with contractual relations because it fails to
identify a contractoetween Truinject and a third pattyat the Galderma Defendants allegedly
interfered with.

The elements of a claim for tortious interferemgth a prospectivdusinesselationship
are also well establishet(1) the existence of a valid business relationship or expectancy; (2)
knowledge of the relationship or expectancy on the part of the interferer; (3) intentiona
interference whichnduces or causes a breach or termination of the relationship or expectancy;
and (4) resulting damages to the party whose relationship or expectancy has beé&ddigtnzo
Life Sci., Inc. v. Digene Cor295 F. Supp. 2d 424, 429 (D. Del. 2003p acequately pleathe
claim, the factual allegations must “establish some basis of a fidmaxpectancy’of the
plaintiff's relationship with ahird party. World Energy Ventures, LLC v. Northwind Gulf Coast
LLC, C.A. No. N15G03-241 WCC, 2015 WL 6772638, at *7 (Del. Super. Ct. Nov. 2, 20kb).
addition, the plaintiff must allege thahe third party*was prepared to enter into a business
relationship but was dissuaded from doing so by the defendaWO Litig. Trust v. Sprint Sols.,
Inc., C.A. No. N17CG06-356 PRW, 2018 WL 5309477, at *12 (Del. Super. Ct. Oct. 25, 2628)
also CapStack Nashville 3 LLC v. MACC Venture Partridos 18552, 2018 WL 3949274t*7
n.70 (Del. Ch. Aug. 16, 2018).

Among other problems, the Amended Complairthis casdails to allege facts suggesting
that the Galderma Defendantissuadedany third parties from doing business&th Truinject
Accordingly, it fails to state a claim for tortious interference with prospebtiginess relations.

| recommendhatthe Galderma Defendantsiotion to dismiss Count XI be GRANTED.
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E. TRADE DRESS INFRINGEMENT (COUNT XVI)

Count XVI asserts a claim agat Nestlé Skin Health, Inc. for trade dress infringement.
Nestlé Skin Health, Inc. moves to dismiss it on the basis that it fails to state a cthsagree.

“ Trade dressrefers to the design or packaging of a product which serves to identify the
products source€. Shire US Inc. v. Barr Labs., Inc329 F.3d 348, 353 (3d Cir. 2003].rade
dressis the “overall look of a product or businesaid“ includes, but is not limited to, such
features as size, shape, color or color combinations, texture, graphics, or evicukpsales
technique” Fair Wind Sailing, Inc. v. Dempster64 F.3d 303, 3)(3d Cir. 2014)YquotingRose
Art Indus., Inc. v. SwanspA35 F.3d 165, 171 (3d Cir. 2000))rade dress is protectable if: “(1)
the allegedly infringing design is ndanctional; (2) the design is inherently distinctive or has
acquired secondary meaning; and (3) consumers are likely to confuse tleeadfdhecplaintiff's
product with that of the defendant’s produckitNeil Nutritionals, LLC v. Heartland Sweeteners,
LLC, 511 F.3d 350, 357 (3d Cir. 2007)n addition,the plaintiff mustarticulate the specific
elements that comprise the trade dress for which it is seeking proteedorVind Sailing 764
F.3d at 309see alsdrristar Prod., Inc. v. E. Mishan & Sons, Indlo. 171204 (RMB/JS), 2017
WL 1404315, at *7 (D.N.J. Apr. 19, 2017).

Here, Truinjectarticulatesthe specific elements of the trade drisgswhichit is seeking
protection According to theAmendedComplaint, Kate’s trade dress “includes the size and
placement of the wrinkles around the eyes, the brow and lips, beauty marks by the meathbthe
hat, the colors used to highlight different anatomical features on the visual dikplagmbination
of a Kate, the syringe and display, and the overall shape, coloration and look airige apnd

the head.”(D.1. 112 { 290.)
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Nestlé Skin Health, In@argues that the Amended Complaint fails to stattaim because
theidentified designelementsare “functional” Whether an element is functionlbwever, is a
question of fact? ShireUS Inc, 329 F.3cat 355;see alsdRachel v. Banana Republic, In831
F.2d 1503, 1506 (9th Cir. 1987)The issue of functionality has been consistently treated as a
guestion of fact). Thus the determination oWhether Kate's “scrub hat,” for examples,
functional is an inherently factual question not suitable for resolution on a motion tosdismis

Nestlé Skin Health, Inc. also argubat the Amended Complaint fails to state a trade dress
claim becausd fails to plausiblyallege thatate hasacquired secondary meanin§econdary
meaning“occurs when, ‘in the minds of the public, the primary significance of a [marlq is
identify the source of the product rather than the product.itséifatMart Stores, Incv. Samara
Bros., Inc, 529 U.S205, 211 (2000) (quotingwood Lals., Inc. v. Ives LahsInc.,456 U.S. 844,
851, n.11(1982)). Theissue of secondary meaning is also a question offadtanoff-Perlstein
Assocs. v. SklaB67 F.2d 852, 8683 (3d Cir. 1992). Here, the Amended Complall@geghat
Kate’s trade dress “has acquired secondary meaning as the purchasing pubhtessthe design

of Kate with Truinject’as a result ofts demonstrations and advertisingD.l. 112  292.) It

121n TrafFix Devices, Inc. v. Mktg. Displays, Inthe Supreme Couidentifiedtwo fact-
basedests for functioality. First, “a product feature is functional, and cannot serve as a
trademark, if it is essential to the use or purpose of the article or if it affectsgher quality of
the article™ Shire US InG.329 F.3dat 353-54 (quotingrafFix Devices)nc. v. Mktg. Displays,
Inc., 532 U.S. 23, 32 (2001)). Second, “a functional feature is one the exclusive use of [which]
would put competitors at a significant non-reputatielated disadvantagé. Id. at 354 (quoting
TrafFix Devices532 U.Sat 32).

13 The Third Circuit has articulated a rerclusive list of factord¢o be consideredn
making tte factual determinationf secondary meaning(1) the extent of sales and advertising
leading to buyer association; (2) length of use; (3) exclusivity of uséhé4nct of copying; (5)
customer surveys; (6) customer testimony; (7) the use of the mark induadalg; (8) the size of
the company; (9) the number of sales; (10) the number of customers; and yalyactusion.”
See, e.g.Tristar Prods.,, 2017 WL 1404315, at *9.
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further allegeghat some doctors mistodMestlé Skin Health, Ins Holly for Truinject’'s Kate
and it alleges thatolly’s use of Kate's trade dress is likely to cause confusion about Holly’'s
source. Id. 19292, 465) That is enough at this stage of the litigation.

Nestlé Skin Health, Inmevertheless argudisat Truinject’'s Kate could not have acquired
secondary meaning prior to Nestlé Skin Health, Inetschof Holly becauselruinject never
made a sale dfate prior to Holly’s launch But none of the cases cited by Nestlé Skin Health,
Inc. stand for thgroposition thasecondary meaning can only be acquired by a sale in commerce.
The casesare also inapposite because thigynot analyze theufficiency of allegations at the
motion to dismisstage SeeBraun Inc. v. Dynamics Corp. of Am9.75 F.2d 815, 827 (Fed. Cir.
1992) (rejecting jury’s finding of secondary meaning after trldRP Creative Servs. Co. v. FPI
MB Entmt, LLC, 616 F. Supp. 2d 481, 493 (D. Del. 200&)r(cludingat the summary judgment
stage that plaintiff's trade dress had notngdi secondary meaning)Although Truinject may
ultimately find it difficult to demonstrate that its product has acquired segonuzaning given
that it has yet to launch, at this early stage of the litigatibas alleged sufficient facts to make it
plausible.

| recommend that Defendant Nestlé Skin Health, Inc.’s motion to dismiss CourieXV
DENIED.

F.  UNFAIR COMPETITION UNDER CALIFORNIA BUSINESS CODE
(COUNT XXV)

Count XXV asserts a claim again§alderma Labs, Galderma, S.A., and Nestlé Skin
Health, Inc. for violations of California Business and Professions Code { 17@6€air
competition; prohibited activities”) The Corporate Defendant®ve to dismisshis count on the
basis thathe Delawarechoice of law provisions in the 2014 and 2016 CDAs and the 2014 ENA

prohibit Truinject from brining a claim under California law. | disagree.
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Significantly,the Corporate Defendants do aogue that the factual allegations fail to set
forth aviolation of California law'* Their sole argumeri that aclaim cannot be broughinder
California lawbecause the 2014 and 2016 CDAs and the 2014 §héaify that Delaware law
governs. Plaintiff responds that the choicdan{-provisiors set forth irthose agreementi not
apply to claimsot arising under thossgreements.

Plaintiff is correct.Each CDA statethat“[t]his Agreement shall be governed by, enforced
under and construed and interprete@dsordance with the laws of the State of Delaware’
(D.I. 112, Ex. 4, §. The ENA likewise states that “[tlhis Agreement shall be governed by and
construedn accordance with the laws of the State of Delawaréd?, Ex. 5.) None othose
agreements purpartorestrictany and altort claims that the parties haot may ever after haye
to those arising under Delaware lafhe cases cited kipe Corporat®efendants are inapposite
both because thagreementsthoice-oftaw provisions were broadér those caseandbecause
the disputedclaims related to the agreements themsel&=eOrgan v. Byron435 F. Supp. 2d
388, 39192 (D. Del. 2006)Delaware choic®f-law provisioncovering claims arising out of a
merger agreement as well as “all Aspects of [the] Agreententedplaintiff's claim thatthe
merger violated lllinois securities law#bry PartnersV, L.P. v. F & W Acquisition LLC391
A.2d 1032, 1048(Del. Ch. 2006)(“To hold that their choice is only effective as to the
determination of contract claims, but not as to tort claims seeking to rescind thactomnt

grounds of misrepresentation, wdutreate uncertainty of precisely the kind that the parties

choice of law provision sought to avoid.”).

14 Indeed,none of the parties have explained tfieir briefing or at oral argument) what
the elements of theCalifornia statutoryclaim are,nor do they compare Truinject&ctual
allegations to theequiredelenents.
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The Amended Complaint alleges number of instances of conduct tluaicurred in
Californig, including John Rogerdlisit to Truinject’'s headquartemn February 72017, during
which heallegedly used false pretenses to obtain Truinject’'s confidential infaimaflhe
Corporate Defendants have petrsuasivelgxplained whyastatutory tortlaim based on Rogérs
February 2017 conduct would be governed by the choice of law provisions in the 2014 and 2016
CDAs—especially sinc®ogers signed the 2017 @Don the same dagnd itstates thait “shall
be governed by the laws of the State of Califordta(ld.)

Becausehe Corporate Defendants have raisedther basis for dismissal of Count XXV

| recommend thahemotions to dismisthat Counbe DENIED.

15 Nestlé Skin Health, Inc. appears to sugtjest the Amended Complaint failed to allege
sufficient factsto state a claim against iinder the statutebut its argument is basedn its
contention that such a claim could only have arisen after the 2017 CDA was executed, which |
reject. Moreover,the Amended Complaint alleges that Nestlé Skin Health, Inc. engaged in
conductafter execution of the 2017 CDA, and Nestlé Skin Health, Inc. has not explained why
thoseallegations fail to state a claim under the statute
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V. CONCLUSION

In sum, | recommenthe following:

1. Galderma, S.As and Galderma Labs’ motion to dismi@3.l. 117 should be
GRANTED with respect to Counts Il, 1V, VI, VI, XI, XXIVandDENIED with
respect tadCountXXV, and DENIED with respect to Galderma, S.A.’s request to
dismiss Counts V and VHgainst if

2. Nestlé Skin Health, Inc.’s motion to dism{&.1. 121) shouldbe GRANTED with
respect to Counts I, WI, VII, VIII, XXIV and DENIED with respect to Counts
XVI and XXV;

3. Defendant John Rogers’ motion to dism(iBsl. 125 shouldbe GRANTED;and

4. DefendantRaetzman, Lopez, McCrea, and Lask’s motion to disifiidsks 119)
shouldbe GRANTED.

| further recommend that all dismissals be without prejudice and thiasjectbe granted leave to
amendts operative complairtb addressheidentifieddeficiencieswithin 21 days.

This Report and Recommendation is filed pursuant to 28 U.S.C. 8§ 636(b)(1)(B),(C),
Federal Rule of Civil Procedure 72(b)(1), and District of DelawarealL&ule 72.1. Any
objections to the Report and Recommendation shall be filed within fourteen daysmaed 10
ten pages. Any response shall be filed within fourteen days thereadtéimgied to ten pages.
The failure of a party to object to legal conclusions may result in the loss wghihéo de novo

review in the diwict court.
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The parties are directed to the Court’s “Standing Order for Objections Filder Bed. R.

Civ. P. 72,” dated October 9, 2013, a copy of which can be found on the Court’s website.

Dated:January 7, 2020 ;w—% //4//@/

Thie Hoforable/Jennifer L. Hall
United States Magistrate Judge
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