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/[%WLS’BI TRICT JUDGE

Before the Court ithe appea|D.l. 14)of five excessnsurers (“Appellants” ortheExcess
Insurers”} of threeBankruptcy Courbrders: the OrdeAppointing Jamek. Patton Jr.,(“Patton”)
as Legal Representative for Future Talc Personal Injury Claimsurts,Pro Tunc to the Petition
Date (“the Appointment Order”); the Order Denying Certain Excess Irssietion to Compel
Debtors’ Responses to Discovery (“the Discovery Order”); and the Order Aurlgoitie Future
Claimants’ Representative to Retain and Employ Young Conawayatbt&gTaylor, LLP
(“Young Conaway”) as his Attorney$yunc Pro Tunc to the Petition Date (“the Retention
Order”).? The issues have been fully badf (D.l. 14, 15, 2225, 29, 30. For the reasons set
forth below, the Bankruptc€ourt’s three Orders are affirmed

l. INTRODUCTION

Appellees Imerys Talc Vermont, Inc., Imerys Talc America, Inc., andysriealc Canada,

Inc. (collectively “Imerys”) distribute talc to thirgparty manufacturers for use in products.

! The five Excesdnsurers are Columbia Casualty Compdah@olumbia”), Continental
Casualty Compangndthe Continental Insurance Company (as successor to CNA Casualty
of California and as successor in interest to certain insurance policies issuaabloy H
Insurance CompanyyContinental”) Lamorak Insurance Company (formerly known as
OneBeacon America Insurance Company and as successor to Employers’ Sur@us Line
Insurance Company]“Lamorak”), Stonewall Insurance Company (now known as
Berkshire Hathaway [#cialty Insurance Company{)Stonewall”), and National Union
Fire Insurance Company of Pittsburgh, PNational Union”). (D.l. 14 at 6). Lexington
Insurance Company was listederror in Appellants’ opening brief and is not a party to
this appeal. (D.l. 29 at 21 n.72).

2 Unless otherwise stated, docket citations arne t@ Imerys Talc America, Inc., 1:19cv-
944-MN (D. Del. filed May 22, 2019), appealing the Bench Ruling on Motion to Appoint
James L. Patton, Jr. as the Legal Representative for Future Talc Persopalleijmants.
The Appointment Order is appealed in related case 1194 20MN, the Discovery Order
is appealed in related case 1h81121MN, and the Retention Order is appealed in
related case 1:18v-1122MN.
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(D.I. 22 at 6). Appellants are insurance companies that issoedrancepolicies to Imerys.
(D.I. 14 at 6, 15).

Imerys has been sued in thousands of lawsuits by individuals allegingrtérys’ talc
contains asbestos and has causedsasbrelated diseasesD(. 22at 6. In the face omounting
liability, Imerysprepared tdile for Chapter 11 bankruptcgndhired Patton as a potential future
claimants’ representative (“FCRpursiant toll US.C. 8524(g)(4)(B)(i) Pattonworks forthe
law firm Young Conaway. (D.l. 14t 13). On February 13, 2019merys filed itschapter 11
petition in theBankruptcy Court for the District of Delaware. (D.l.&3; D.I. 1-1 at J).

Imerysthen movedheBankruptcy Courto have Patton appointed as FCR. (D.1a23).
The Excess Insurersbjected (D.I. 151 at 166-67), and filed a motion to compel discovery
responses from ImesyegardingPatton’s appointmentid. at 285-95). On April 26, 2019, the
Bankruptcy Court held a hearing on the objectionrantionto compel.(D.I. 1-1 at 2).

On May 8, 2019, the Bankruptcy Court issued a Bench Ruling on the appointrRaitioof
as FCR. (D.l. 1-1). The Bankruptcy Court considered different standardsdtcting arFCR
and ultimatelyadopted auardian ad litem standard. (Id. at 10. Underthe guardian ad litem
standardthe Bankruptcy Court foundo reason to doubt Patton’s qualifications or independence
(Id. at 16-12) The Bankruptcy Court, however, requested additional disclosures on several
conflict-relatedmattersrelevant to this appeal(ld. at 19. First, because Young Conaway had
previously licited talc personal injury claimants on its websites court requiredPatton to
disclose whether Young Conawewas engaged to represent any of these cligfits) Second,
Patton hadio disclose whether he, through Young Conaway, had rameskany insurance
companies in insurance coverage litigation related to asbestos liafidify.Patton had testified

that Young Conaway may represtmExcess Insurers in the matiéking Pump, Inc. v. Century
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Indemnity Co. (“Warren Pumps’), butherepresented thahe Excess Insurers had prospectively
waived any conflict(ld. at 12, citing C.A. No. 1006-141PRW, 2013 WL 7098824 (Del. Super.
Ct. Oct. 31, 2013)).

Thereafter Patton providd two supplemental declarationgD.l. 151 at 528-31;id. at
532-36). He also submitted fon camerareviewtheengagement letter between Young Conaway
andthe Excess Insurers iiarren Pumps, which contained therospective waiver of conflicts
(Id. at 560). The Excess Insurers submitted a supplemental objection to Patton’s appointment.
(D.I. 23 at 603—-23).The Bankruptcy Court considered Patton’s supplemental declaration and the
Excess Insurers’ supplemental objection, sent a letter to litigants concluditigat Pattorwas
fit to serve 8 FCR (D.l. 15-1 at 561-69).

On June 3, 2019he Bankruptcy @urtissuedthe Appointment Order(D.l. 23 at 646
43). It also issued the Discovery Order, denying the requested discqietyl51 at 576-71).
Three days latethe Bankruptcy Court issuglde Retention Ordellowing Patton to retain Young
Conaway as his attorneys. (D.l. 23 at 649-52).

Appellantstimely appealed the Bankruptcy Court’s appointment of Patton as FCR, denial
of the Excess Insurershotion to compkdiscovery responses, and authorization to retain Young
Conaway (D.l. 1). Theystate the issues as follows:

1. Whether the fiduciary standard that the Court below ruled applied to Future

Claimants’ Representatives (“FCR”) permits the representatiweatoe
concurrent conflicts of interest.

2. Whether the Bankruptcy Court erred as a matter of law by approving the
retention of Mr. Patton as FCR and pursuant to the applicable fiduciary
standard, knowinggspects of the factual record and proceedings bhelow

(D.I. 14 at 8-9).
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Il. JURISDICTION AND STANDARD OF REVIEW

This Court has jurisdiction over appeals from final judgments, orders, and deoraes f
the Bankruptcy Court pursuant to 28 U.S.C. § 15&f@nd Federal Bankruptcy Rule of Procedure
8001. “The Court reviews the Bankruptcy Court’s legal determinatiensvo, factual findings
for clear error, and exercises of discretion for abuse théréed. Ins. Co. v. Grace, Civil Action
Nos. 04-844, 04-845, 2004 WL 5517843, at *2 (D. Del. Nov. 22, 2004).

[I. LEGAL STANDARDS

A. Appointment of a Future Claimants’ Representative

Following dozens of asbestoslated bankruptcieacross the countyyn 1994,Congress
amended the Bankruptcy Code to provide askdstbclaimants a trustased means of recovering
against a debtor. H.REP. No. 103835 at 40 (1994 )geealso H.R. REP.NO. 114352 at 5 (2015).
Under 11 U.S.C. § 524(g), as part of a chapter 11 plan of reorganization, a debtor neag crea
trust toserve as the exclusive source of pamtfirmation compensation for any present and future
masstort claimants.H.R. REp. NoO. 103835 at 4342. Forthetrust to be valid and enforceable,
the bankruptcy court must “appoint[ ] a legal representative for the purpose of protectigbtthe r
of persons that might subsequently asderhands” of the kind for which the trustsst aside
11U.S.C. 8 524(g)(4)(B)(i). Td courtappointed representative is commonly referred to as the
future claimants’ representative.

“[A] ppointment of a future claimants’ representative is solely within the discretibtie of
court.” In re Fairbanks Co., 601 B.R. 831, 8 (Bankr. N.D. Ga. 2019) Compare 11 U.S.C.

8§ 701(a) (“the United States trustdeli appoint one disinterested person”), § 327(a) (“the trustee,
with the court’'s approval, may employ [professionals] that do not hold or represent art interes
adverse to the estate, and that are disinterested persmas8)1104(d) (“the United Statésustee

. . . shall appoint, subject to the court’s approval, one disinterested person . . . to serveeas trust
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or examiner”)with 8 524(g)(4)(B)(i) (“the court appoints a legal representative for the purpose of
protecting the rights of persons that might subsequent assert demands”). The Barikodptc
does not, howeveset the standardr provide proceduregor a bankruptcy court tdollow when
appointinga future claimants’ representativéee Fairbanks, 601 B.R.at838.

In Inre Johns-Manville Corp., aseminal asbestos bankruptcy ctes pioneered the future
claimants’ trust mechanismater codified in§ 524(g),the bankruptcy court appointed an FCR
based on a disinterested person standard. 36 B.R. 743, 74Banid.S.D.N.Y. 1984) (“an
independent representative for future claimants is essent@#)also H.R. REr. No. 103835 at
40. Some lankruptcy courts, however, have receitppted “fiduciary-like” guardian ad litem
standard for appointing &CR. Fairbanks, 601 B.R. at 838. An FCR undegaardian ad litem
standardmust be not only “disinterested and qualified” but also “diligent, competent, and loyal,”
and “capable of acting as an objective, independent, and effective advocate for theeleestti
of the futue claimants.”ld. at 841.

V. DISCUSSION

TheExcess Insurers appealak Appointment, Discovery, and Retention Orders. Qiik
of their arguments, howevas,directed taPatton’s appointment as FERThe Court will address

the appeal of the Appointment and Retention Orders’faist] theappeal of thdiscovery Qder

second.

3 The titles of the Excess Insurers’ brisktate that the appeal is “from a Bankruptcy Court
Order Appointing James Patton of Young Conaway as Future Claimants’ Represéntative
(D.1. 14; D.I. 29).

4 Like the Bankruptcy Court and the partidgs Court imputes theanflicts of interest of

Young Conaway to Patton when considering this appeal. Andttrei§€ourt treats the
objections to the appointment of Patton and the retention of Young Conaway together.
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A. Appointment of Patton and Retention of Young Conaway

1. Representation of Excess Insurers in Warren Pumps

The Excess Insurerargue thaPatton had an actual, concurrent conflict becatmeng
Conaway represensome of theExcess Insureras defendantis the Warren Pumps matter, and
the prospective waiver that Young Conaway obtained was not effective to bless tlse firm
representation of futuralc claimants in this case(D.l. 14 at 36—40).

Threeof the Excess Insurers Columbia, Lamorak, and Stonewallare na parties to
Warren Pumps, and thuswill not be harmed by any alleged conflict arising frémat matter
(D.I. 15-1 at 564). Therefore, tke three Appellants do not have standmgaise tis conflict.
SeelnreDykes, 10 F.3d 184, 187 (3d Cir. 1998)miting bankruptcy appellate standing to persons
“whose rights or interests are directly and adversely affected pecuniaaly trder or decree of
the bankruptcy court{internal quotation marks and citation omitded)

The remainingtwo Excess Insurers- Continental andNational Union— have been
represented by Young ConawayWarren Pumps since 2014. (D.l. 14 at 15 n.25plthough
Young Conaway’s concurrent representationPatton (and Patton’s representation of future
claimants)in the present case may create a conflict of inte@mttinental and National Union
waived this argument bfgailing to timely raise it. The Excess Insurers first objected to Patton’s
appointment based on conflicts arising frdvarren Pumps after the objection deadline set by the
Bankruptcy Court. $eeD.I. 151 at 56169 (letter ruling of the Bankruptcy Court, notitagdiness
of the Excess Insurersupplemental lgjectiors, filed after evidentiary hearing) As a general
matter, the Court “refuse[s] to consider issues on appeal that were not maisedower courts.
This general rule applies with added force where the timely raising of the isaué have
permitted the parties to develop a factual recorah’te Am. Biomaterials Corp., 954 F.2d 919,

927-28 (3d Cir. 199)nternal citations omitted)
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Thus, the Excess Insurersvaived theirobjectionsto, or otherwiselack standing to
challenge the Appointment and Retentio®rders based on the potential conflict arising from
Young Conaway’s representation of Excess Insurevgamen Pumps.

2. TheBankruptcy Court Did Not Abusks Discretion

Even absent standirand waiverconsiderations,hie Bankruptcy Court did natbuse its
discretionin appointing Patton as FCR or allowing Patton to retain Young Conavtag
Fairbanks, 601 B.R. at 835 (holding that appointment of FCR is within bankrupicyt's
discretion). There is no dispute as Ratton’squalificationsor experience Thebase for the
Excess Insurers’ appeal are dikeged conflictarisingfrom Young Conaway’sepreserdtion of
current claimants in talc personal injuayvsuits andthe Excess Insurers iWarren Pumps. The
Bankruptcy Court did not abuse its discretion in addressing the purported conflicts.

First, the Excess Insurers havet shown that Young Conaway represents any current talc
personal injury claimantsThe Excess Insurerglaim to thecontrary is based on tiiactthat, on
April 26, 2019-eight months after Imerys hired Patton asgegtionFCR—the Young Conaway
website stated that “our injury lawyers work with people across Delaware and beyondweho ha
been harmed by all types of dangerous and defective products, including talcum powder.”
(D.I. 151 at 516-11)). The Bankruptcy Court found credible Patton’s testimony that hissfirm
pre-engagement condit searctdid not reveal any talc personal injury claimants. (D.l. 1-1 at 12).
The Bankruptcy Courtlso accepted Patton®ipplementaldisclosure that, [h]either Young
Conaway nor | represent any clients who are asserting claims based on exposuie(io.tal 5

1 at 5297 4;D.I. 15-1 at 563).The Excess Insurersfferedno evidence otherwés®

5 The Excess Insurerslame their lack of evidence oneiBankruptcy Court’s denial of the

motion to compel discovery responses from Imerys, wiiel assenvould have allowed
themto investigate Patton’s assertions. (D.l. 14 at 31). As discussed bledofxcess
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SecondPattons appointment was not an abuse of discretion, despite Young Conaway’s
concurrentepresentation dheExcess Insurers Warren Pumps. The Bankruptcy Court, within
its discretion,applied theguardian ad litem standard for appointing an FCRn doing so, the
Bankruptcy Couriconsideed the entire recordsupplemental declarations, and objectjcrsd
concludedthat Patton vas fit to serve as FCRIn patrticular, the Bankruptcy Cousarsed the
conflict waiver inWarren Pumps sentencéy-sentence and found that tbenflict, if any, was
effectively waivedbecause th&xcess Insurersvere “sophisticated parties” arfdad enough
information” to give informed consent(D.l. 151 at 568). Crucially, the waiver contained a
specific carveoutllowing Young Conaway to represent other clients “in workout, bankruptcy and
insolvency proceedings” and “in connection with trusts established pursuant to sectiono$524(g)
the Bankruptcy Codé (Id. at 565, 568 Thus,even if Continental and National Union had not
waived thisobjectionby failing to timely raise it, thédankruptcy Court found thahey had
expresslywaived the argumerih theiragreement wittyoung Conaway The Bankruptcy Court
also acknowledged that Young Conaway had established an ethical wall between #riamdatt
mattersin whichthe firm represestdefendant insurance comaes. [d. at 564). This thorough
deliberation does not suggest an abuse of discretion reg&vdmgn Pumps.

The Excess Insurers argue thtae Bankruptcy Court erred as a matter of laecause
Warren Pumps creates amctual, concurrent conflict of interesthich per se disqualifies Patton
from serving as FCR. (D.l. 14 at-33). The CourdisagreesRule 1.7 of the Delaware Lawyers’
Rules of Professional Conduct states that a concurrent conflict of interésifexis

(1) the representation of one client will be directly adverse to another
client; or

Insurers offemo support for this Court tarid that theDiscovery Order was an abuse of
discretion See Section IV.Bsupra.
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(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to
another client, a former clienty @ third person or by a personal
interest of the lawyer.

DEL. RuLEs oFPrRO. CONDUCT R.1.7. The American Bar Associaticlarifies that vihen dawyer
represergan inswance companin one matter andlso represesta plaintiff suing an insured of
the insuance companin another matter‘economic adversity alone between the insurer and the
plaintiff in the second action is not . . . the sort of direct adversity that consatut@scurrent
conflict of interest.”ABA Comm. on Ethics & Pro. Resji:ormal Op 05435 (2004). Thus, these
two concurrent representations do not create an actual conflict of interest.

The Court is also not persuadedthgExcess Insurers’ argumeiiatan actuatonflict, if
any,is per sedisqualifying or could not be waivedhe Excess Insurengly on casethatconstrue
other provisions of the Bankruptcy Cothevolving retention of attorneys. For example,re
Marvel Entertainment Group, Inc. construed 11 U.S.C. 8§ 327(a)disqualify per seany law firm
with an actual conflicof interest 140 F.3d 463, 477 (3d Cir. 1998%e also In re eToys, Inc.,

321 B.R. 176, 194 (Bankr. D. Del. 20qaydng that, althoughhese conflictean be waived, such
waivers require greatafisclosures in the chapter 11 conjexDisinterestedness jurisprudence
under 8 327(a), howevatpes nohecessaly apply to 8524(g), even if a bankruptcy court decides
to apply adisinterestedness standarar, indeed, astricterguardian ad litem standard— when
appointing an FCR.See Grace, 2004 WL 5517843, at *6 (“[Section 327(a)] cannot be utilized
because it invokes the word ‘trustee.” Under 8§ 524, courts must appoint a futurentdaima
representative, not a trustee.”)To import the disintezstedness standard of387(a) would
undermine the bankruptcy court’s broad discretion uBde24(g). See Fairbanks, 601 B.R.at
835 (‘{A] ppointment of a future claimants’ representative is solely within the discretitire of

court.”.
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The Excess Insurers also argtinat theconflict waiverin Warren Pumps is not effective
in the present case because the issuéiseitwo matterg@re “substantially related.’(D.l. 14 at
38). The Excess Insurers characteribeth matters as involving questions about “(i) excess
policies’ defense obligations; (ii) exhaustion of underlying insurance policie$si@/allocating
indemnity and defense payments among the insurance policies; and (iv) which succpesatecor
entity is entitled to policy proces to pay longail claims.” (d.). Such a broad construction of
“substantially relatedivould undermine the waiver's expretatementhat Young Conaway may
continue to represent other clients “in workout, bankruptcy and insolvency proceedingsI5{D.l.
1 at 565). Thus,to the extenWarren Pumps creats a conflict of interestthe waiver in the
engagement letter applies Patton’s appointment as FCR here.

Ultimately, this Court “is free to affirm the appointment of the future claimants’
represerdtive on any basis which has sufficient support in the rec@udate, 2004 WL 5517843,
at *7. The Bankruptcy Court conducted a thorough review uttdsguardian ad litem standard
and concluded, “there is no question that Mr. Patton is up taske ©.l. 1-1 at 10). None of
theExcess Insurers’ evidence or objections suggested otherwise. Out of an abundamitenof ca
the Bankruptcy Courttonsidered Patton’supplemental declarations alongsithee Excess
Insurers’ untimely supplemental objections, and still concluded that Patton wesefivé as FCR.
(D.I. 151 at 56169). None of these actions suggest that the Bankruptcy Court abused the broad
discretion grantetb it by § 524(g), and thus the Bankruptcy Coufjspointmentand Retentioh

Ordersshould be affirmed.

6 See supra note 5.

10



Case 1:19-cv-00944-MN Document 32 Filed 11/24/20 Page 12 of 12 PagelD #: 1768

B. Denial ofthe Excess Insurers’ Motion to Compel

TheExcess Insurersffer no factual or legal support for their challenge Bankruptcy Court’s
Discovery Order. Insteadyeysubmita conclusory statement titae BankruptcyCourt’s refusal
to “allow investigation into Young Conaway’s efforts to solicit, and inde&ted representation
of current claimants up to and including the hearing date to approve Mr. Patton as FCR . . . was in
error.” (D.l. 14 at 31 Without more,the Excesdnsurers cannot overcome the Bankruptcy
Court’s “broad discretion in managing discovery and case schedufese™Melilo, Civ. No. 15
3880, 2015 WL 6151230, at *2 (D.N.J. Oct. 19, 2015). Thus, the Bankruptcy<ODiscovery
Order is affirme.

V. CONCLUSION

For the foregoing reasons, the Bankruptcy Court’s Appointment (Reéention Order

and DiscovenyOrderareaffirmed An appropriate ordewill follow.

11
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