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/s/ Richard G. Andrews
ANDREWS, U.S. DISTRICT JUDGE:

Before the Court are Defendants’ Motions to Dismiss. (D.l. 38, D.l. 39). CytoDyn, Inc.
and CytoDyn Operations, Inc. (“Entity Defendantsiid Nader ZPourhassan and Scott A.
Kelly (“Individual Defendants”) move to dismiss Count TwaRdintiff's Third Amended
Complaint, arguing thalaintiff fails to state alaim under the Pennsylvania Wage Paynagk
Collection Law (“PWPCL"). (D.1.38 at 1; D.l. 39 at 5). Defendants also move for the dismissal
of Individual Defendants from the suit for a lack of personal jurisdiction. (D.l. 38 at. 3%Pat
1). Plaintiff, Richard G. Pestell, filed an opposition to the motion to dismiss, to which
Defendants replied. (D.I. 42, D.I. 45, D.I. 46). The Court has reviewed the partefsidri

I BACKGROUND

Plaintiff filed suit in this action with claims fdfl) breach of contract against Entity
Defendants(2) a violation of the Delaware Wage Payment and Collection Act against all
Defendants(3) a declaratory judgment against Entity Defendaamsl(4) defamation against
Entity Defendants (D.l. 1 at 38, 40, 42, 48he action stems from Plaintiff's employment
contractwith Entity Defendants and the events that occurred leading up to his termination on
July 25, 2019. (D.I. 41 at 1-2, 38-3®)aintiff's employment agreement contains a chate
law provision that stipulates that actions arising under the contract bengd\my Delaware law.
(Id. at 17).

Entity Defendants filed a partial motion to dismiss. (D.l. 1Raintiff subsequently
amended his complainteplacing his claim under the Delaware Wage Payment and Collection
Act with a claimunder thePWPCL.(D.I. 15 at 42).

In response to the Amended Complaint, Entity Defendants filedt@lpnotion to

dismissfor failure to state defamation claim, faire to state a PWPCL claim, and moved for
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dismissal of Individual Defendants for a lack of personal jurisdiction. (D.l. 17 ithadil
Defendants also filed a Motion to Dismiss lack of personal jurisdiction aridr Plaintiff's
failure to state a PWRCclaim. (D.I. 18).

The Court granted in part and denied in antity Defendants’ motion tdismiss.(D.l.
29at 11]). Plaintiff's PWPCL claim was dismissed for failure to state a claim, as Plaintiff @as n
properly considered an employee under the BWHRId. at 8). Plaintiff’'s defamation claim was
sustained.I€l. at 9). Individual Defendants’ motion to dismiss (D.l. d)s dismissed as mqot
as the only count against Individual Defendants was separately dismissed. (D.l. 32).

Plaintiff amended the complaiby filing his Second Amended Complainthich
included more facts about his employment with Entity Defendants. (D.l. 35 at 16-19).
Specifically, Plaintiff alleged that after relocating his residencddonda, “he continued to
perform his Pennsylvania-centric responsibilities. . . remotdly.’af 1819). The amendments
to the complaint detaile@laintiff’'s continued supervision over the research activities at the
laboratory in Pennsylvania, includitigriceweekly meetings with laboratory staff
videoconference or teleconfereno®intaining neadaily contact with laboratory stathree
trips to the laboratory in June and July 2019, and his participation in and receipt of monthly
written research reportdd( at 1618).

Shortly thereafter, Plaintiff further amended the compllayntiling his proposed Third
Amended Complaint, alleging more facts about his connections to Pennsy(izahidl). The
Third Amended Complaint alleges that Plaintiff was subject to and paid Pennsylvamneeinc
taxes on wages earned while he lived in Pennsylvddiat(19). The amendments to the

complaint also state that in 2019 to the present, Plaintiff has owned more than thirtg-incom
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producing properties in Pennsylvania, for which he was subject to Pennsylvania statetangome
as well as local income and property taf@sthe entirety of tax year 2019d).

In response to the amended complaints, Defendants filed motions to d{Emis38,

D.l. 39). Entity Defendantsled a Third Partial Motion to Dismiss Plaintiff's Second (and
Proposed Third) Amended Complas)t(arguing for dismissal of Plaintiff's PWPCL claim for
failure to state a claim and for dismissal of Individual Defendants frkadf personal
jurisdiction. (D.l. 38). Individual Defendants’ motion to dismiss made the same anggion the
same grounds. (D.l. 39).

1. LEGAL STANDARD

Federal Rule of Civil Procedure 8 requires that a complainant provide “a shortiand pla
statement of the claim showing that the pleader is entitled to relief.... "Rzeciv. P. 8(a)(2).

Rule 12(b)(6) allows the defendant to bring a motion to dismisdaim for failing to meet this
standard. A Rule 12(b)(6) motion may be granted only if, accepting thelesatled allegations

in the complaint as true and viewing them in the light most favorable to the complainant, a court
concludes that those allegatidiesuld not raise a claim of entitlement to relieBéll Atl. Corp.

v. Twombly 550 U.S. 544, 558 (2007).

To survive a motion to dismiss, a complainant must plead facts sufficient to show that a
claim has “substantive plausibilityJohnson v. City of Shelpy74 U.S. 10, 12 (2014)hat
plausibility must be found on the face of the complahstcroft v. Igbal556 U.S. 662, 678
(2009). “A claim has facial plausibility when the [complainant] pleads factuatcbtitat allows
the court to draw the reasonable inference that the [accused] is liable fostomduict
alleged.”ld. Deciding whether a claim is plausible will be a “contspécific task that requires

the reviewing court to draw on its judicial experience and common sédsat'679.
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“Though ‘detailed factual allegations’ are not required, a complaint must dothaore
simply provide ‘labels and conclusions’ or ‘a formulaic recitation of the elenoéatsause of
action.” Davis v. Abington Mem'l Hosp65 F.3d 236, 241 (3d Cir. 2014) (quotigombly
550 U.S. at 555). The Court is “not required to credit bald assertions or legal conclusions
improperly alleged in the complaifhtn re Rockefeller Ctr. Props., Inc. Sec. Liti@11 F.3d
198, 216 (3d Cir. 2002). A complaint may not be dismis however, “for imperfect statement
of the legal theory supporting the claim assert&&€ Johnsqrb74 U.S. at 11.

1. ANALYSIS

In their Third Partial Motion to DismisBlaintiff's Second (and Proposed Third)
Amended Complaint(s), Entity Defendants move to have Plaindif&>CLclaim dismissed for
failure to state a claim. (D.l. 38 at 1). Entity Defendants argue that Plaifitiifd Amended
Compilaint still fails to sufciently plead that Plaintiff is the type of employee who could have a
PWPCL claim. [d. at 3).Entity Defendants maintain that Plaintifontinues to pepper the
pleadings with allegations that offer nothing meaningful to compel a ruling diffecenttifris
Court’s prior dismissal of his PWPCL claimld()

Plaintiff, however, argues that the amendments to the complaint “cure therasficie
identified by the Court” by alleging that Plaintiff “continued to have significant work
responsibilities in and other contacts in Pennsylvania” after he moved his residElorel
but prior to his termination. (D.l. 42 at 10). Plaintiff contends that his status as amyesipl
under the PWPCL is based on his “continued performance of Pennsylvania-based job
responsibilities” and his connection to Pennsylvania during his employment with Entity

Defendants.I¢l. at 12). Plaintiff argues that his domicile is not determinative of his status as an



Case 1:19-cv-01563-RGA Document 48 Filed 11/02/20 Page 6 of 10 PagelD #: 1459

“employee” under the PWPCL, and the additions to the Third Amended Complaint demonstrate
Plaintiff's continued work in Pennsylvania after his residence moved to Flddda. (

The PWPClLis a statutory remedy that permits employees to recover after an employer’s
breach of a contractual obligation taypwagesSendi v. NCR Comten, In619 F. Supp. 1577,
1579 (E.D. Pa. 1985). The statute has the dual purposes of protecting Pennsylvania employees
and punishing recalcitrant Pennsylvania employdrssoldrick v. TruePosition, Inc623 F.
Supp. 2d 619, 631 (E.D. Pa. 200Bhe PWPCL defines an “employer” as “every person, firm,
partnership, association, corporation, receiver, or other officer of a court Qfaimsionwealth
and any agent or officer of any of the abovementioned classes employing any person in this
Commonwealth.” 43 Pa. Cons. Stat. § 260.2a (West 2020). The statute, however, does not define
“employee.” Thus, the Court’s determination of whether Plaintiff has suffigistdted a
PWPCLclaim hinges on whether Plaintiff was an “empldyeeder the PWPCLThis is the
same issue that the Court needed to resolve in the previously granted dismissatititsPlai
PWPCL claim,(D.l. 29 at 7).

The relevant facts remain unchanged from the Court’s earlier dismissalPWRCL
claim. (d. at 7-8). Plaintiff is domiciled in Florida and has been since March 2019. (D.I. 41 at 4).
Prior to March 2019, and his move to Fort Lauderdale, Florida, Plaintiff was domiciled in
Pennsylvania.ld. at 4, 16). In Pennsylvania, Plaintiff worked for Entity Defendants, a Delaware
corporation with its principal place of business in Washingri. (5, Exh. A at 4 of 52; D.I.
41 at 3). Plaintiff does not contest that he was domiciled in and workedriddbetween

March 2019 and July 25, 2019. (D.I. 41 at 4, 16, 38-39). Under the Court’s reading of the Third
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Amended Complaint, the earliest Plaintiff's alleged injury could have occurred was®29,
20191 At that time, Plaintiff was indisputably domiciled in Floridal. @t 4).

It is true that “Plaintiff's residence and citizenship alone do not defeat his claim under
the [P]JWPCL’ and thaf “something less than fulime in-state employment can trigger the
[PJWPCL protections.Eastland v. du Pontt996 WL 421940, at *5 (E.D. Pa. July 23, 1996).
However the“protections contained in the [P]WPCL extend only to those employees based in
Pennsyvania.” Killian v. McCulloch 873 F. Supp. 938, 942 (E.D. Pa. 19%8fd, 82 F.3d 406
(3d Cir. 1996). To have a viable claim under the PWPCL, Plamggtiso show that he was “an
employee based in Pennsylvani&ée idPlaintiff did not make that slwing in the Amended
Complaint, as the Court found “that after Plaintiff's relocation to Floriddnere he resided and
worked when the alleged injury occurred — he could not properly be considered an employee
protected under the PWPCL.” (D.I. 29 at 8). Similarly, the new allegations incladled Third
Compilaint still do not show that Plaintiff was an emploffeesed in PennsylvaniaSee Killian
873 F. Supp. at 942.

At the time of his injury, Plaintiff was based in Florida, the location of his domicile,
where hewas, as he conceded, working “remotely.” (D.l. 41 at RR)intiff argues that in cases
that concern telecommuting, “the primary consideratidhesextenof the employee’s job
responsibilities in Pennsylvania.” (D.l. 42 at 13). The cases Plaintiff oitagoiport of this
contention show that it is a factor that courts look at, but that courts also look d@aotbsrin

determiningwhetherthe plaintiff was an employee based in a state other than PennsyBaaia.

! Plaintiff alleges that his bonus was not paid on June 19, 2019. (D.l. 41 at 47). If Plaintiff was
entitled to his bonus then, his employer had ten days in which to provide Plaintif. w3hPa.
Cons. Stat. 8§ 260.3(b) (West 2020).
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Tomlinson v. Checkpoint Systems, 12008 WL 219217, at *1, 10 (E.D. Pa. Jan. 25, 2008);
Tucci v. CP Kelco ApR002 WL 31261054, at *3 (E.D. Pa. Oct. 10, 2002).

In Tomlinson the court found that the plaintiff was not an “employee” under the PWPCL,
as a Pennsylvania resident working in New Jersey for a company incorporated in Pennsylvania
with its principal place of business in New Jerseymlinson 2008 WL 219217, at *1, 1M
making this determination, the court looked at many factors, includénglaintiff's residence,
the location of the employer, the plaintiff’'s occasional work from home, and theffalatk
of work responsibilities in Pennsylvanid. at 10.

In Tucci the court found that the plaintiff, a Pennsylvania resident employad by
Delaware corporation in Delawanender an employment agreement with a Delaware clodice-
law provision, was not an “employee” under the PWPQlcci 2002 WL 31261054, at *3 he
court found that the facts raised by the plaintiff, such as living in Pennsylvania, receiving
paychecks in Pennsylvania, and occasionally working from home, “when weighed against the
facts raised by the [d]efendants, do not sufficiently relate to where he and his eeiayere
based.d. at *2-3. The plaintiff had some connections to Pennsylvania, but they were not
enough to make him an “employee” under the PWFS&e idat *3.

Similarly, in this case, Plairitis Third Amended Complaint shows connections to
Pennsylvania through paying taxes to Pennsylvaaianingthirty incomeproducing propeigs
in Pennsylvanid,and supervising remotely, but those connections are insufficient to show that
he was an employee based in Pennsylvania. MucH likei Plaintiff's facts, when weighed

against the other facts in the case (namely, Plaintdftecationto Florida,Plaintiff’'s domicile in

2 Paying Pennsylvania income taxes on wages earned while Plaintiff lived in Pennsyduainia
not while Plaintiff lived in Florida, seems to argagainst Plaintiff’'s position.
3 Owning investment properties in Pennsylvania seems to be irrelevant to the issuk at ha
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Florida at the time of the alleged injutite Delawarechoiceof-law provision,andEntity
Defendants being Delaware corporaianith a principal place of business in Washington), “do
not sufficientlyrelate b where he and his employntevere based.See id.

Plaintiff still “has not yet presented the Court with any case where a plaiatiffidies
not work or live in Pennsylvania can properly bring a PWPCL claim against an employser that i
not incorporated in, does not have its principal place of business in, and does not employ other
persons in Pennsylvania.” (D.l. 29 at 8). The Court has also babteuno find a such a case.

(Id.). The additional facts alleged in the Third Amended Complaint do not change the Court’s
finding that after Plaintiff's relocation to Florida, where he worked and resick éime of the
alleged injury, he could not properly be considered an employee protected under the PWPCL.
(See id.

Plaintiff's supervisory work and connections to Pennsylvania after his move to Florida do
not change the Court’s conclusion that Plaintiff was functionally not employed in Pennsylvania
at the time of the alleged injunyS¢e id).. Entity Defendants’ Board and CEO decidedpen an
office in Florida, and “[ijn connection with this plan,” Plaintiff agreed to and did a¢éoio Fort
Lauderdale in March 2019. (D.I. 41 at 16). Plaintiff was an employee of Entity Defehdaets
in Florida at the time of the alleged injury, making ot then an employee under the PQL.

In looking at the bounds of the PWPCL, the Pennsylvania “legislature has a strong
interest in enacting legislation to protect those who work in the Commonwealth, but bas alm
no interest in extending that protection to those who work outside PennsyN&Hiari’, 873 F.
Supp. at 942. A case such as this one, where Plaintiff is domiciled in and working from Florida

for a Delaware company with its principal place of business in Washington, under an
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employment agreement with a Delaware chait:&aw provision, is noa case tavhich the
Pennsylvania legislature would have an interest in extending the protection of the PWPCL
As Plaintiff is not an employdeased in Pennsylvania, he is not an “employee” within the
meaning of the PWPCL. Therefore, Plaintiff is unable to state a claim undeMPEIR Entity
DefendantsRule 12(b)(6)motion to dismiss is granteBRlaintiff has not requested leave to
amend another time. He has tried four time to state a claim. (D.l. 1, 15, 3burdthgr attempts

would be futile. Dismissal is with prejudice.

V. CONCLUSION
Entity Defendants’ motion to dismiss is granted for Plaintiff’s failure to statdra cla
under the PWPCILAs the only claim against Individual Defendants was the PWPCL claim,

Individual Defendants are also dismissed from the suit.
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