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%&%IKA U.S. |str|ctJudge

Pending before the Court is an appeal by Lynn Tilton and the Patriarch Stakéholders
(together, Appellants) of the Bankruptcy Court's September 27, 2018d€ (B.D.l. 974)
(“Order”) in the Chapter 11 cases of appellees, Zohar Ill, Corporation and certaigtesffil
(together,“Zohar Funds” or“Debtors”). The Ordergrantedthe Debtors’ motion to compel
Ms. Tilton to continuewith amonetiation process agreed to by the partireaccordance witla
settlement agreememipproved by the Bankruptcy CouiB.D.l. 2661 (A126) (“Settlement
Agreement). TheSettlement Agreement was intended to provide-mndbth breathing spell from
valuedestrudive litigation so thathese adversariglarties could work together to try to momzeti
certain companiesnd maximize value for all stakeholders. Appellants contéhdt upon
expiration of thel5-month window,howeverthe Settlement Agreement contempthtestoring
the parties to thetatus quo ante- permitting litigation to resume and ending the monetization
process. The Bankruptcy Court disagreed, holding that “the settlement agreement unamybiguousl|
provides for the continuation of the [joint] monetization process following the expiratitire of
15-month window.? For the reasons set forth beldtwe Order is affirmed

l. BACKGROUND

Ms. Tilton created and founded the Zohar Funds, which were distressed debtatiakater
loan obligationg“CLOs"), originally sponsored over 10 years a@¢h23-A24). The Zohar Funds’

assets are primarily loans to distressed companies (“Portfolio ComparieeZohar Funds used

1 The docket of the Chapter 11 cases, captidned Zohar Ill, Corp., et a].No. 18-10512
(KBO), is cited herein as “B.D.l. __.” The appendix (D.l. 39) filed in support of
Appellants’ opening brief (D.l. 38) is cited herein as “A__.” The Patriarch Stakekolder
are the parties listed on Exhibit B to the Bankruptcy Court’s Gadepting the Settlement
Agreement. (A139).

2 SeeA3-A19, 9/27/19 Hr'g Tr. at 9:4-8.
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the capital raised from issuing notes to their investaggproximately $2.5 billion in the aggregate

—to make debt or equity investments that serve as the collateral for repaymentotitbd sotes
(A22—A23; A33-A34). From the Zohar Funds’ inception to present, Ms. Tilton has remained their
sole owner, through entities she owns (directly or ultimatel§22). Through other investment
vehicles she manages, Ms. Tilton also invested in certain of the Portfolio Comgdangside the

Zohar Funds. (A30). Every quartdre Zohar Funds’ investors would eae@ an interest payment
generated from the collective payments made by the operating companies in the Zohar Funds’
investment portfolio. (A2:A23). The Portfolio Companies are primarily private companies.
(A23).

MBIA Insurance Corp. (“MBIA”) insured Zohar I's and Zohar II's obligations heit
senior noteholders. (A3A35). Consequently, MBIA is the “Controlling Party” for Zohar | and
Zohar Il under the terms of their indenture®\58). As the Controlling Party, MBIA had the
ability to direct cetain limited actions on behalf of Zohar | and Zohar I, particularly following an
event of default under the indentures. (A53). MBIA did not insure Zohar Ill. Zoharsllhha
“Controlling Class” consisting of various private investors whodholore than50% of the
aggregate outstanding amount of ZiokI's senior notes “the Zohar Il Controlling Class”).
(D.l. 38 at 8; A56; A88; A335).

Ms. Tilton has taken the position that tAehar Funds’ equity interests in the Portfolio
Companies (“Zohar Equity”> memorialized in stock certificates and LLC Agreements naming
the Zohar Funds as the holders of egdityid not belong to the Zohar Funds, buiMs. Tilton
and Tiltoncontrolledentities, and she had simply “gifted” to the Zohar Funds the “upside interest”
in that equity. (A46). Ms. Tilton’s and the Zohar Furidsompeting claimgo ownership and
control of the Zohar Entities were the subject of extensive litigation befor&its decided to

commence the Debtors’ chapter 11 casBsl. 88 at 8A47-A49; A88). Most of those cases were



Case 1:19-cv-01874-MN Document 47 Filed 07/13/20 Page 4 of 29 PagelD #: 2339

still pending at the time of the bankruptcy filing. (D.l. 38 at 8). Among those cases wereunsimer
actions seeking declarations as to wigakty properly controls and beneficially owns the Portfolio
Companies. (Id.). The disputes over ownership and control of the Zohar Equity appear to be
between Ms. Tilton (and her intermediate holding entities) and the Zohar funds.

At the time ofthis appealMs. Tilton, had been and currently remained actively involved
in the management of the Portfolio Companies. (D.l. 38&tA23-A24). She servitas CEO
for certain Portfolio Companies améisa board member or manager of each Portfolio Gomp
(and, in most cases, the sole board member or manager). (D.l. 38 at 8). Ms. Tiltasohas al
personally invested in and loan hundreds of millions of dollars to the Portfolio Companies. (A30).
Through her ownership and control of the Portfolio Companies, she has implementéstiong
turnaround plans, and over the years, she has successfully revitalized and sold a number of
companies. (A23; A3845). Becauselte Portfolio Companies have been mired in litigation
however, the‘litigious environmenf’ according to Ms. Tilton, rhade it difficult to sell or
refinance the Portfolio Companies, while maximizing their value,” in order tyrtpe Zohar

Funds’ creditors, namely MBIA and the Zohar Ill noteholders. (A4%k litigation cast a cloud

3 See Zohar Il 2004, Ltd. v. FSAR Holdings, IncNo. 12946VCS (Del. Ch.) {the
Delaware 225 Action”)Zohar CDO 2003L, Ltd. et al. v. Patriarch Partners, LLC &k,
No. 1:17cv-00307WHP (S.D.N.Y)); Tilton v. Zohar CDO 2003, Ltd, No. C\:02017-
013549 (Ariz. Sup. Ct.)Tilton et al. v. Zohar Ill, Ltd., et gINo. BC683129 (Cal. Sup.
Ct.); Tilton et al. v. Zohar CDO 2003, Ltd. et.,aNo. 17016240€B (Mich. Cir. Ct.);
Zohar CDO 2003L, Ltd. et al. v. Croscill Home et alNo. 1:17cv-01797JFB-SRF
(D. Del.); Zohar CDO 20031, Ltd. et al. v. Octaluna LLC et.aNo. 1:18cv-00108JFB-
SRF (D. Del.).

According to the Settlement Aggment, MBIA purchased certain assets of Zohar | at a
judicially supervised auction. Thus, there is an ancillary dispute about whether tke asse
MBIA purchased included Zohar Equity recorded in the name of Zohar I, but that dispute
is ultimately rootedn the question of whether Zohar | or Ms. Tilton was the beneficial
owner of the Zohar Equity at issue.
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of uncertainty over the Portfolio Companies, rendering them unable to obtain critical Hgpanci
and stalling negotiations with potential buyers and lenders. (A24-A25).

B. Chapter 11 Cases

On March 11, 2018'Petition Date”) Ms. Tilton caused the Zohar Funds to file voluntary
petitions for relief under chapter 11 of title 11 of the United States CtaEBankruptcy Code)
which resulted in the imposition of the automatic stay under § 362 of the Bankruptcy Code
11U.S.C. 8§ 362. The bankruptcy wagernded to still the litigious environment that made it
difficult to sell or refinance the Portfolio Companaxl to “provide the Zohar Fund stakeholders
with an opportunity to find a mutually agreeable path forward in unlocking and maximizing the
value of the Zohar Funds’ assets.” (D.l. 38 aeBA25; A83).

Unfortunately, the chapter 11 filingjd not still the litigious environment. The Debtors’
chapter 11 cases were contentious from the very outset, as various adveesatiagplwere filed.
(SeeA88-A89 (summarizing the various disputes)). Among th&BIA and the Zohar Il
Controlling Class filed a series of motions seekingjsmiss the cases, alternatively, to appoint
a chapter 11 trustee for the Zohar Funds226). A trial was scheduled for April 17-18, 2018 to
adjudicatecertain of these matterand the parties devoted significant effort towards preparing for
trial. On April 5, 2018theBankruptcy Court appointed Judge Gross (“Mediator”) to mediate the
various contested matter¢B.D.l. 143). Beginning on April 16, 2018, the day before trial, the
parties engaged imediation, which lasted four days and went late into each migha result of
the goodfaith mediation efforts overseen by the Mediator,ghgies agreed to a comprehensive

resolution of theontested matterghe terms ofvhich are embodied in the Settlement Agreement
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C. Settlement Agreement

On May 21, 2018, the Bankruptcy Court entered an order approving the Settlement
Agreement between (i) the Debtors, Ki$. Tilton, (iii) Patriarch and its affiliates, (iv) MBIA, and
(v) the Zohar IIl Controlling Class (B.D.l. 266)tlfe Settlement Order”). (A122144). The
Settlement Agreement was Exhibit A to the Ord&.D(l. 266-1 (A126)). Also on May 21, 2018,
the Bankruptcy Court entered an order appointing retired judge Joseph J. Farnan, Jr. as
Independent Director (B.D.l. 266, 267) to repldt® Tilton as the Debtors’ sole director. Further,
pursuant to the Settlement Agreement, Michael Katzenstein was appointed @estmatturing
Officer (“CRQO”), and Robert Kost was appointed as Chief Monetization Off{teMQO”)
(B.D.1. 297, 298).

A foundational element of the Settlement Agreement was the establishment of a
monetization process which the two parties claiming ownership of the Zohar Equis. Tilton
and the Zohar Fundswould work jointly to monetize the Portfolio Companies for the benefit of
all of the Zohar Fundsstakeholders. SeeSettlement Agreement 1 8,-12 (A130A131)).
Paragraph 10 of the Settlement Agreement establishes the general parametenpioétization
process.(Seed. 1 10 (A130A131)). Paragraph 11 provides for the mediation, and resolution by
the Bankruptcy Court if necessary, ¢afhy dispute with respect to the Monetization Process”
that arises between the two joint participants in that process, the Zohar Fprelsefieed by their
Independent Director and CRO) and Ms. Tiltoised id 11 (A131)). Paragraph 12 provides
that Ms. Tilton and the Zohar Funds shall continue to work jointly to monetize the “Group A”
Portfolio Companies as outlined in the Settlement Agreement “until such time as” ties par
mutually agree to terminate the Settlement Agreement or the Zohar Funds pagtefestders in

full. (Seeidf 12 (A131)). Under the Settlement Agreement, the “Paid in Full Amount” was mor
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than $976,961,211 for MBIA and more than $798,870,573 for the Zohar Il noteholders, for a total
of more than $1.7 billion. See idat Ex. A (A128, A136A138)).

In recognition of the valudestructive litigation that loomed over the Portf@iompanies,
the Settlement Agreement also provided ftitigation armistice for a period of 15 mont(i45-
Month Window”)to allow the parties an opportunity to monetize the Portfolio Companies without
litigation occurring in the backgroundSettlement AgreemenffL4, 15, 18 The Settlement
Agreement further provided that,the Zohar Funds’ noteholders received 50% of the amounts
owed tothem (more than $880 million) before the ésqtion of the 18Month Window, the
litigation armistice would automatically extend for another three mor{ilds.J 29. When the
15-Month Window expired, however, only two sales had closed, generating less than $200 million.
Accordingly, the litigation armistice concluded on September 30, 2019.

Weeks before the scheduled expiration of thd/bhth Window, the partiesealized there
was a disagreement as to what would happen at its expiration. Ms. Tilton informedtbesDe
that she believed the expiration of theNIbnth Window would also terminate tineonetization
process Appellants argued, among other things, that the monetization process is precluded
following the 15Month Window because the Settlement Agreement would otherwise result in a
litigious environment that may not yield the maximum value for the Portfolio Compaméds
furtherthat the Debtors’ interpretation of the Settlement Agreement would lead to an assiird r
TheDebtorstook the positiorthat Paragraph 12 governs the duration ohtlb@etization process.
That section provides:

Tilton and the CRO shall work jointly as outlined herein to monetize the Group A

Portfolio Companiesuntil such time as the [sic] (i) the parties each agree in

writing to terminate this settlement agreement, such agreement to be granted or
withheld in their sole respective discretion(ior the Full Payment Date.
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(Settlement Agreement, § {2mphasis addel) Citing Paragraph 1#heDebtors argugthatthe
conclusion of the monetizatiomqressonly occurs when the parties agree in writing to terminate
the Settlement Agreement or dretFull Payment Date TheDebtors further pointed to Paragraph
3, which provides thaif the full payment date does not occur within theMé&nth Window,
Tilton and the CRO shall negotiate in good faith on how to monetizeGhaup B Portfolio
Companies. This provision, Debtors arguedicates that the parties anticipatedrtienetization
procesdo continue after the 15-Month Window expires.

Unable to reach an agreement, the parties participated in a mediation session on
July 31, 2019with the Mediator to resolve the dispute. Mediation proved fruitless, and, in
accordance with Paragraph 11 of the Settlement Agreement, the Debtors requastbd th
Bankruptcy Court resolve the dispute and confirm that the Settlement Agreement isguaarsbi
regarding the duration of the Monetization Proce®s. August 7, 2019, the Zohar Funds filed
with the Bankruptcy Court a motion seeking to compel Ms. Tilton to continuedinetization
processuntil the parties mutually agreed to terminate the Settlement Agreement or the Zohar
Funds’ noteholders were repaid in fulSeA222-A259).

In response to that motioAppellantssought discovery to confirm thgarties’ intent and
understanding that thenonetization pocesswould cease upon expiration of the-W®nth
Window. SeeA262-A286; A308-A525; A577A603). The Zohar Funds did not agree to
discovery,and the Bankruptcy Court ruled that it would first address the question of whether the

Settlement Agreement was ambiguous as to the length of the monetizatieasgp(A569).

The Settlement Agreement defirféaull Payment Dateas “[t|he date on which the parties

or the classes of noteholders on Exhibit A [listing the Zdh&laims] are Paid in Full

(A127). “Paid in Full” in turn, is defineds”[tihe amount owedo the parties and in the
amounts listed and calculated on the schedule attached hereto as Exhibit A to e updat
monthly to reflect accrued and unpaid interest and fees allowable under the kesléntur
(A128).
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Following briefing, on September 27, 2019, the Bankruptcy Court issuenith ruling
andthe Qderwhich is the subject of this appeal. (B.®T.2, 974. As set forth in the transcript
of the bench ruling, the question before the Bankruptcy Court was one of contract interpretation:
“whether the terms of the settlement agreenpeovide for termination or the continuation of the
joint monetization process of the Group A portfolio companies at the conclusion ofthent!
window.” (9/27/19 Hr'g Tr. at 3:44 (A-5)). The Bankruptcy Court identified the applicable
standard:

[T]hereis no disputehatunderDelaware’sprinciples ofcontractinterpretation, the

threshold inquirywhenpresentedvith a contractdisputeis whetherthe language

atissuein the context otheoverallstructure of thepplicablecontractis clearand
unambiguousin other words, does the language cormeynmistakable meaning?

If it doesthenthewriting, itself, is the sole sourctr gaining[an] understanding

of the contractingart[ies’] intent[,] andits languagewill control. Importantly,the

factthatthepartiesdispute howo interpretthesettlementgreementioes nomean

that it's ambiguous;rather, contractsare ambiguouswhen the provisionsin

controversyarereasonablyor fairly susceptible oflifferentinterpretationr may

havetwo or moredifferent meanings. If reasonableminds|will] differ asto a

contract’'smeaning|thereis] ambiguity, and, thus,factualdisputeresultsandthe

Court must consideadmissiblegxtrinsicevidencdo determinantent.

(Id. at 4:2-4:19). Here,eachparty arguedthat the SettlementAgreementwvas unambiguous but
disputed howt must beinterpreted Basedon a thorougheview of the parties’arguments, the
Bankruptcy Court did nofind that the provisionsin controzersy were reasonablyor fairly
susceptible oflifferentinterpretation®r may havetwo or moredifferentmeanings.Accordingto
the Bankruptcy Courthe parties’use of “untilsuchtime as” in Paragraph2 of theSettlement
Agreementcould not beclearer.” (9/27/19Hr'g Tr. at10:8-11(A12)). Themonetizationprocess
ends onlywhen the partiesachievetheir goal ormutually agreeto give up. Nowherein the
SettlemenAgreementid thepartiesagreghatthe monetizationprocessvould occuronly during

the 15-monthitigation armistice. “While Ms. Tilton andthe Patriarchstakeholderarguethatthe

15-month windowwas a prerequisite or condition of tlmeonetizationprocessthe termsof the
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documensimply donotreflectsuchanagreement . . .” (Id. at 9:16-23(A11)). The Bankruptcy
CourtrejectedAppellants’ argumenthat the partieslinked themonetizationprocesso the 15-
Month Window by using the phra&as outlinedherein”in Paragrapii2. The Bankruptcy Court
furtherrejectedAppellants’argumentshatthe Debtorsplain language reading of tigettlement
Agreement was absurd, as it would force Ms. Tilton to work “in perpetuity” for “no
compensation.” §eeD.l. 4 71 3-4).

Following the Bankruptc¥ourt’'sbenchruling, Appellantamadean oral motionfor stay
pendingappealwhichwasdeniedby the Bankruptcy CourfTheOrderwasenteredhesameday,
SeptembeR7, 2019. On SeptembeB0, 2019, theésettlementAgreement’sl5 Month Window
expiredand, with it, the provisions stayingitigation andtolling the parties’ causesof action.
Consistentvith the expresgight of “all partiesto the chapterll cases™o “exerciseany andall
rights availableunderapplicablelaw” upon expiration of the 15-Month Window, Appellangs
commencedertainactionsandinstitutednew litigation.

Appellantstimely appealedheOrderon October4, 2019.(D.I. 1). On October 15, 2019,
Appellantsfiled amotionfor staypendingappealn this Court. OnNovemberl, 2019 Appellants
filed anunopposednotionfor expeditecconsiderationOnDecembed 9, 2019this Courtentered
a MemorandunOrder denying Appellantsimotion for stay pendingappeat and granting the

requesfor expeditedconsideration.(D.l. 43).

The Court evaluatedppellants’ likelihood of success on the merits and irreparable injury
absent a stay, and, based on the Court’s determination that the Appellantofedey t

their burden as to either element, the Court found no further analysis was reaerd.

re Revel AC802 F.3db58, 57 (3d Cir. 2015) (“If the movant does not make the requisite
showings on either of these first two factors, the inquiry into the balance of harms and the
public interest is unnecessary, and the stay should be denied without further analysis.”)
Although not required, the diirt further determined that the remaining factors weighed
against granting stayof the Order pending appeal.
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Briefing on themeritsof the appeais complete. (D.l. 38, 39, 41, 42, 44).The Court did
nothearoral argumenbecausehefactsandlegalargumentsireadequatelypresentedh thebriefs
andrecord,andthedecisionaprocessvould not besignificantlyaidedby oral argument.

Il. JURISDICTION AND STANDARD OF REVIEW

The Court has jurisdiction to hear an appeal from a final judgment of the bankrupticy cour
pursuant t®8 U.S.C. 8§ 158(a)(1)The Third Circuit “take[s] a pragmatic approach” to finality in
the bankruptcy context byexamin[ing] the practical effect of the court’s rulinglh re Klaas
858F.3d 820, 826 (3d Cir. 2017). Bankruptcy orders concerning “issues central to the progress
of the bankruptcy petition,” and issues “likely to affect the distribution of the delatesets, or
the relationship among creditors,” are routinely treated as finale Owens Corning 419 F.3d
195, 203 (3d Cir. 2005) (quotir@entury Glovelnc. v. First Am. Bankd60 F.2d 94, 98 (3d Cir.
1988)). The relaxed standard avoids “wast[ing] time and resources” by “delagsadition of
discrete claims.”ld. (quotingln re White Beauty View, Inc841 F.2d 524, 526 (3d Cir. 1988)).
The Order on appeal decides acdete legal issue as to the partiebligations under the agreed
monetization pocess whichaffectsthe disposition of the estate’s assets and relationships among
the creditors and debtors. Accordingly, the Order is fanadl the Court has jurisdictiaver the
appeal.

This Court “review[s] the Bankruptcy Court’s legal determinations de ,nibs’dactual
findings for clear error, and its exercise of discretion for abuse ther&tdrius Corp. v. NRG
Energy, Inc. (In re O'Brien Envt'l Energy, Inc.188 F.3d 116, 122 (3d Cir. 1999). When
interpreting the legal effect of a contract, this Court reviews the lower s¢egl determinations

de novo See Viera v. Life Ins. Co. of North Ameriéd42 F.3d 407, 413 (3d Cir. 2011) (“We also

! MBIA filed a joinder to the Debtors’ answering brief. (D.l. 42).

10
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review the legal iterpretation of contractual language novd’); Heasley v. Belden & Blake
Corp., 2 F.3d 1249, 1254 (3d Cir. 1993)s theSettlement Agreemeid unambiguousie novo

is the appropriate standard of review by this CoB8ee, e.g., 8ld v. Galderma Labs. L.P.
917F.3d 186, 191 n.9 (3d Cir. 2019) (“[W]e review the interpretation of an unambiguous contract
de novo.”).

II. DISCUSSION

The Bankruptcy Court determined that “[t]he plain terms and the clear limitsréhaea
forth in the settlement agreentafemonstrate to the Court that the parties did not intend for the
monetization process to end at the conclusion of thend®h window.” (9/27/19 Hr'g Tr. at
13:8-11 (A15). This Court has previously instructed that “[i]f contractual language is ptain a
clear on its facd,e., it conveys an unmistakable meaning, the writing itself is the sole source for
gaining an understanding of intentNovel Drug Sols., LLC v. Imprimis Pharm., InCiv. No.
18539 (MN), 2018 WL 4795627, at *3 (D. Del. Sept. 26, 2018) (citations and quotations omitted).
And “when two sophisticated parties bargain at arm’s length and enter into a contract, the
presumption is even stronger that the contract’s language should guide the Court’satitamngret
JFE Steel Corp. v. ICI Ams., In@97 F. Supp. 2d 452, 469 (D. Del. 2011) (citfigpgressive
Int’l Corp v. E.I. du Pont de Nemours & CQ002 WL 1558382, at *& (Del. Ch. July 9, 2002)).

Here, the language of Paragnap2 is unambiguous: “Tilton and the CRO shall work
jointly as outlined herein to monetize the Group A Portfolio Compaumi¢i$ such time as the
[sic] (i) the parties each agree in writing to terminate this settlement agreencragseement to
be gramed or withheld in their sole respective discretion or (i) the Full Payment Date.”
(Settlement Agreement T 12131) (emphasis added)). The Bankruptcy Court determined that
the expiration of themonetization pocessis addressed by Paragraph 12 of tregtl@ment

Agreement. As the Bankruptcy Court noted, “The [Jphrase ‘until such time’ could notabercle

11
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The monetization process ends when one of two conditions occur: mutual agreeméimtgriavr
terminate the settlement agreement or thedalimen date.” (9/27/19 Hr'g Tr. 10:8-12 (A1R)

The Court agrees that “nowhere . . . in the settlement agreement do the partigeelimit
[monetization] process to . . . the-fritonth window or make it contingent on the-hdnth
window’s armistice.” Id. at 919-23 (A11)). “[T]he terms of the document simply do not reflect
such an agreement.”Id( at 9:8B-19 (A11)). Thus, the “only reasonable interpretation of the
settlement agreement as a whole” is that it “unambiguously provides for the coatinofatie
monetization process following the expiration of the 15 Month Windowd” at 9:610 (A11)).
“Courts will not torture contractual terms to impart ambiguity where ordinary mgée@aves no
room for uncertainty.” RhonePoulenc Basic Chems. Co. v. Am. Motorists Ins, 6b6 A.2d
1192, 1196 (Del. 1992).

The Bankruptcy Court acknowledgethat the parties “may [have] intended the
monetizatiorprocesgo concludeat the expiration of the 15-month window,” (9/27M8qg Tr. at
14:23-15:}, but it was not the BankruptcyCourt’s role “to relieve sophisticategartiesof the
burdens otontractgheywish theyhaddrafteddifferently butin factdid not,” DeLuccav. KKAT
Mgmt.L.L.C., 2006WL 224058at*2 (Del. Ch.Jan.23, 2006) — nois it appropriatdor this Court
to do so. “Rather,it is thecourt’s job to enforcethe cleartermsof contracts.” Id. As setforth
below, Appellants’ arguments thecontraryarenot compelling.

A. The Bankruptcy Court Properly Construed the Settlement Agreement as a
Whole

In interpreting a contract, courts must “construe the agreement as a wiiolg effiect to
all provisions therein.”E.l. du Pont de Nemours & Co. v. Shell Oil.C498 A.2d 1108, 1113
(Del. 1985);see also In re & Holdings, Inc, 755 F.3d 195, 202 (3d Cir. 2014) (“In upholding the

intentions of the parties, a court must construe the agreement as a whole, givintpediec

12
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provisions therein. A court should interpret the contract in such a way as to not rendeit@any of
provisions illusory or meangless.”) (citations and quotations omittedHowever, “[clontract
language cannot be construed in a vacuum.te Cendant Corp. Sec. Litigl81 F. App’x 206,

209 (3d Cir. 2006). “Moreover, the meaning which arises from a particular portion of an
agreement cannot control the meaning of the entire agreement where such inference rens count
to the agreement’s overall scheme or plam™e Stone & Websteb58 F.3d 234246 (3d Cir.

2009) (quotingke.l. du Pont498 A.2d at 1113).

Appellants argue thathe Bankruptcy Court's Order compelling continuation of the
monetization ppcessafter expiration of the 2Month Window “runs counter to” the Settlement
Agreement’s overall scheme and its component paas well as a proper reading of Paragraph
12 itsdéf — and should be reversedsegD.l. 38 at 1722). Appellants argue that:

The deal at the heart of the Settlement Agreemaetst purpose and

intent, as reflected in its four cornefrsvas to provide a Hmonth

reprieve from litigation and other activities antithetical to successful

monetization so that the parties could work together during that

“breathing spell” to monetize the Group A Portfolio Companies and

maximize value for all stakeholders. Ms. Tilton would be

temporarily obligated, during that 15 Month Window, to work

jointly with the CRO; and in exchange, the CRO would be able to

participate in Group A Portfolio Company sales and refinancing in

which the CRO (and Debtors) otherwise had no right to be involved.

That is why the Settlement Agreent time and again delineates the

various respects in which the parties will return to stetus quo

ante upon expiration of the 15 Month Window (with limited

exceptions not relevant here). It is in the context of, and with

reference to, this overall scheme that the Settlement Agreement’s

constituent parts must be construed.
(Id. at 1718 (internal citations omittefl) According to Appellants, the Bankruptcy Court has
failed to read the very provision on which its Order is premisBdragraph 12'which requires
that Ms. Tilton and the CRQvork jointly as outlined herein to monetize the Group A Portfolio

Companiesunless one of two conditions are met"within the context of the entire instrument”
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as required. I4. at 18 (quotingHudson vD & V Mason Contractors, In¢ 252 A.2d 166, 169
(Del. Super. Ct. 1969)). According to Appellants, “the Bankruptcy Court contravened this canon
of interpretation by divorcing the monetization process from the 15-Month Window to which it is
deliberately and inextricably tied in the Settlement Agreemefitl’at 18) The Court disagrees
that any language in the Settlement Agreement deliberately or inextricably tresrieézation
procesdo the 15-Month Window.

Although Appellantsrely primarily on Paragraphl2, Appellants’briefs ignore the
language oParagrapi 2, which includes the phrase “unsuchtime as.” For example,on page
11 of Appellants’ openingrief, Appellants address the languagessueby statingthat parties
agreedto engagein joint monetizationeffort “unless certain conditions were met prior to
expiration ofthat 15 month period.” (D.l. 38 at 11) (emphasisadded)). The Settlement
Agreementhowever,saysthat that the partiesmustwork jointly “until suchtime as” they meet
one of those conditionsThekey phrase “untikuchtime as” appear®ncein Appellants’ opening
brief, in a block quote.(D.l. 38at 11). Eventhen, Appellantprefacethe block quote bystating
thatthe SettlemenAgreementequiresthepartiesto work jointly “unlesscertainconditionswere
met” Thereare severalotherexample$ The Courtagreeswith the Debtorsthat the fact that

Appellants mustmanipulate Paragraphl2 to supporttheir interpretation demonstrates the

8 SeeAppellants’ Opening BriefD.l. 38 at 2 (stating that the parties agreed to work jointly
“to monetize the Group A Portfolio Companiashless (i) ‘the parties each agree in
writing to terminate this settlement agreement . . . in their sole respective discre{ion’ o
certain stakholders are repaid ‘in [flull’ . . . .;Appellantsthereby interrupt a direct
guotation of Paragraph 12 specifically to change the phrase “until such time asitordhe
“unless,” which obscures the fact that the events identified in Paragraph 12tare s
endpoints) (emphasis addedge alsad. at 18 (stating that Paragraph 12 “requires that
Ms. Tilton and the CRO ‘work jointly as outlined herein to monetize the Group A Portfolio
Companiesunless one of two conditions are met” (emphasis adddad))at 20 (stating
that Settlement Agreement terminates “if” conditions are met and omitting “until such time
as” from quotation of Paragraph 12).
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weaknesf thar interpretationandthe clarity of theactualwords used.The Courtagreeghat
Paragraph2is clearthatthe nonetizationprocesscontinuesuntil one ofthe eventsidentifiedin
Paragraptii2occurs.

Appellantsfurtherarguethatthe Bankruptcy Court erroneously concludeatnone of the
provisionsin the SettlemeniAgreementimit the monetizationprocesgo the 15-Month Window
while “ignoring numerous provisiorthatdojust that.” (SeeD.l. 38at 18-19). Appellants focus
onParagrapiiZs statementhatthepartiesagreedo “work jointly asoutlined herein to monetize
the Group APortfolio Companies . . . .” Accordintp Appellants,“the 15 Month Window’s
temporallimitation is clearly incorporatednto Paragrapti2 whenit setsout — befordisting the
conditionsfor early termination— the threshold constraitttat Tilton andthe CRO ‘shall work
jointly as outlined herein to monetizethe Group APortfolio Companies.” Id. at 20).

The Court cannotagreethat the phraséas outlined herein” implicitly incorporates the
expiration of the 15-Month Windowas a “third event that would terminatethe nonetization
process (D.l. 38 at 18). The Bankruptcy CourtdeterminedAppellants’ interpretationwas
“unreasonable”:

That term is a dependst clause modifying the obligation of
Ms. Tilton andthe CRO to work jointly to monetizethe Group A
portfolio companies.. . . [T]he phrase points theeaderto the
provisions of thesettlementagreementhat describe theagreed
uponmannerin which the monetizatiorprocesswill occur,suchas

the agreement®f ParagraphlO that discussinformation sharing,
coordinatingmeetingsselectingprofessionalsandthelike.

(9/27/19Hr'g Tr. at12:22-13:5A14-A15)). As the Bankruptcy Cousxplained, The patiesto

the settlementgreementisedtwo key definedterms. . .to establishemporallimitations on the
agreementsetforth therein:“the 15-monthwindow” andthe“full -paymentdate.” (Id. at11:14-
21 (A13)). TheBankruptcy Courthenidentified which provisions of the&SettlemeniAgreement

fell into eachbucket. If thepartieshadintended for the wnetizationprocesgo gointo the bucket
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of agreementshat expireat the conclusions of the 15-Month Windotthey could haveeasily
draftedParagraph.2to reflectsuchanintent . . .” (Id. at10:15-17 (A12)).Theydid not. As the
Bankruptcy Court observed|tlhe parties clearly knew how to make certain agreements
contingent on the 1Honth window andthey did not do sowith respectto the mondtation
process.” Id. at11:11-12:17).

Accordingto Appellantsbecauséhe phraséas outlinedherein”refersto “eachandevery
otherpart of the SettlementAgreement’ it was unmecessaryor the partiesto recitetheir intent
that the nonetization processwould terminate upon expiration ofthe 15-Month Window.
(SeeD.l. 38 at 21). The Court musagreewith the Debtors, howevethat the caseuponwhich
Appellantsrely for this broadproposition does not suppaiieirargument.SeeHudson 252 A.2d
at 169. In that case,a contractorsoughtto cancela contractto build a housefter construction
becamamore expensivehananticipated. Hudson 252 A.2d.at 168. The contractorrelied on a
provisionin the constructioontractwhich providedthatthecontractorcould cancelthecontract
by returning thelaintiff's down paymenif thecontractor‘is unableto constructor completesaid
premiseor maketitle ashereinprovided . . . .”Id. Accordingto theHudsoncourt, the phrasé@s
herein provided” contextualizedthe specific circumstanceshat would give thecontractorthe
ability to cancelthecontract: “The inability to performreferredto in paragraph 1&wust,therefore,
be consistentvith the inability to performsetforth in moredetailin paragraph 26.”Id. at 169.
The Debtorsare correctthat Hudsondoes nostandfor the broad propositiothatthe phraséas
outlinedherein”incorporates byeferenceeveryotherpartof theSettlemen®Agreement.Rather,
Hudsonstandsfor the unremarkablgyropositionthat courtswill interpretsuchlanguage using
commonsenseand examining theparticularcontextin which the languageappearsjust as the

Bankruptcy Court didhere. (9/27/19Hr'g Tr. at 12:18-13:5A14-A15)).
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Appellants further argue that the Bankruptcy Courfailed to interpretthe Settlement
Agreementholistically becauseat “ignored numerous provisionghat limited the nonetization

procesdo the 15-Month Window. Appellantste provisionsthat:

e toll cause®f actionandstaylitigation among theartiesduring the
15-Month Window only(SettlementAgreement{| 14, 15, 19) —
conditions, Appellants arguéthat the partiesrecognizedas an
essentiato joint monetizatiorprocess’(D.l. 38at 19);

e guaranteg¢hatMs. Tilton will remainin herpositionsat thehelm of
the Group APortfolio Companies during th&5-Month Window
only (SettlemenAgreement] 9) — gorerequisite Appellantsargue,
for Ms. Tilton’s ability to jointly monetizethecompaniegD.l. 38at
18);

e requirethatMs. Tilton “first consult[Jwith the CRO” beforetaking
certainactionson behalf of the Portfolio Companiesandthat she
operatehePortfolio Companiesn the “ordinarycourse”during the
15-Month Window only $ettlementAgreementy 20); having
expired, Appellants argue, “Ms. Tilton is authorizedto take
unilateralactions orbehalf of the Portfolio Companies, including
actionsoutside of therdinarycourse of busineghatmayfrustrate
any prospecbf joint monetization”(D.l. 38at 19);and

e bar the Zohar Funds’ administrativeagent,during the 15-Month
Window only, from taking certain actions againstthe Portfolio
Companiesthat would impedetheir monetization (Settlement
Agreementy 6).

(SeeD.I. 38 at 18-19). Appellantsarguethat expiration oftheseprovisions following the 15-
Month Window*“rendersthe prospect of goint’ monetizationprocessmpracticableto saythe
leag” and that “[ijndividually and together,these provisionsleave no doubtthat the joint
moretizationprocesss inextricablyintertwinedwith, dependent orgndtemporallylimited to, the
SettlemenAgreement’sl5 Month Window.” [d.)

As the Bankruptcy Court explained, however, nonéhekeprovisionsindicatesthat the
partiesagreedhatthe nonetizationprocesswvouldoccuronly during the 15-Month Window'the

termsof the documensimply do notreflectsuchan agreement.” (9/27/19Hr’'g Tr. at 9:18-19
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(Al1)). Simply put, “nowhere . . .in the settlementagreementdo the partieslimit the
[monetization]processto . . . the 15-month window amakeit contingent on the 15-month
window’sarmistice.” (Id. at9:19-23 (A11)).Thekey phrase “untisuchtimeas”is unambiguous,
and“[c]ourts will nottorturecontractuatermsto impartambiguitywhereordinarymeaningeaves
no roomfor uncertainty.” Thone-Poulen616A.2d at 1196. Thatthe Bankruptcy Coudeclined
to readinto the SettlemeniAgreementtermswhich are not theredoes not underminiés holistic
readingof theSettlemeniAgreement.

B. The Bankruptcy Court’s Interpretation Did Not Nullify Essential Terms

“Under general principles of contract law, a contract should be interpretedhim suay
as to not render any of its provisions illusory or meaningleSsriitrol Holding Co. v. Marceau
Investissement$07 A.2d 1177, 1183 (Del. 1992). Appellants argue that the Bankruptcy Court’s
erroneous interpretation of the Settlement Agreement gu&nhders meaningless essential terms
of the parties’ agreementS¢eD.l. 38 at 22-25).

Appellants argue that Paragraph 25 authorizes the CRO to “tak[e] action to remove
[Ms.] Tilton as a director or manager of the Group A Portfolio Companies” “upon expiration of
the 15 Month Window.” (Settlement Agement] 25 (“Upon the expiration of the 15 Month
Window, all parties to the chapter 11 cases shall have and may exercise anyigimis alailable
under applicable law}) Because Ms. Tilton must retairufif authority on behalf of” the Group
A Companies pursuant to Paragraph 10 if she is required to jointly monetize them, itppella
argue that the Bankruptcy Court’s interpretation thus depends upon tHexerarse of rights that
Paragraph 25 grants. According to Appellants, this Court should therefore “decline[] t@adopt
interpretation” of Paragraph 12 that “rob[s]” Paragraph 25 of its meaning. (D.l. 38 at 8§ (citi

Martin Marietta, 68 A.3d at 1221)).
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The Bankruptcy Court, however, considered andcted all of the same arguments that
Appellants make to this Court about how thmonetization ppcesscannot coexist with the
potentially valuedestructive actions that the Settlement Agreement permits the parties to take after
expiration of the 15-Month Window. As the Bankruptcy Court explained, the fact that the parties
can start taking forceful action after 15 months couldviesved asa useful feature of the
Settlement Agreement, not a fatal inconsistency:

Even if the parties agreed to the-month arnmstice to preserve
value of the portfolio companies and to avoid distraction from the
monetization process, | do not find it absurd that the process
continues following the 15-month window.
Rather, one could easily argue that the looming expiration of the 15
month window over the monetization process was intended to
incentivize all parties to complete the process and reach the full
payment date within the Ifonth window to avoid the potential
valuedestructive activities that could follow. And one Ggue
that the expiration of the armistice will continue to incentivize the
monetization process.
(9/27/19 Hrg Tr.at 13:1514:2 (A1516)). The Court agrees that continuing thenetization
processafter expiration of the XMonth Window does not nullify any party’s right to take the
actions described elsewhere in the Settlement Agreement. The parties stilbsawigthts during
the continued monetizationgress should they choose to exercise them.

Appellants further argue that Paragraphs 3 and 10 conflict with one another because
Paragraph 10 outlines the joint effort to monetize the Portfolio Companies, wharagsaph 3
states that the parties will negotiate how to monetize the Group réol®o Companies.
(SeeD.l. 38 at24-25. According to Appellants, there would be no reason for those negotiations
if the monetization process described in Paragraph 10 were still in efexatygsiration of the 15

Month Window. According tohe Debbrs this argument “overlooks the fact that Paragraph 10

provides only a general overview of the joint monetization effort and, furtheRénagraph 10

19



Case 1:19-cv-01874-MN Document 47 Filed 07/13/20 Page 21 of 29 PagelD #: 2356

provides more explicit guidelines for the Group A Portfolio Companies than it does férahp
B Patfolio Companies.” (D.l. 40 at 18). For instance, Paragraph 10 provides that “Hifihn s
work with the CRO, who shall jointly with Tilton choose bankers to be retained for Group A
Portfolio Company sales.{Id.) As the Debtors point out, Paragrapghi& not similarly explicit
about the process for monetizing the Group B Portfolio Companies. According to the Debtors,
this is in line with the parties intent tHainder the Settlement Agreement, the parties were to sell
the Group A Portfolio Companies first, with the Group B Portfolio Companies to fdikinv L5
Month Window expired before the Settlement Agreement terminated or the Zohar Funds’
noteholders received payment in full. Paragraph 3 thus reserved discussions over the Group B
Portfolio Compmnies until after the initial phase of monetizationd.)( If the parties still needed
to monetize the Group B Portfolio Companies after that initial phase, negotiatienghose
companies would occur 15 (or 18) months into the parties’ joint monetization effort. Thus,
according to the Debtors, the Bankruptcy Court’s interpretation does not nullify &aragyor
Paragraph 10.

The Court agrees that Paragraphs 3 and 10 are in accord and recognize tia raldy
that the addition of the Group B Portfolio Companies to the ongoing monetization effort would
require additional collaboration between the CRO and Ms. Tilton once tModth Window
expired. Indeed, adopting Appellants’ position, anirpreting the Settlement Agreement to
requirethat themonetization pocessended at the same time as theM&nth Window would
appear taender Paragraphs 3 and 10 “meaningless and nonsensical.” (9/27/19 Hr'g Tr. at 14:11
(Al16)). Paragraph 3 is explicit that monetization continues after expiration of {Norith
Window: “if the Full Payment Date does not occur within the 15 Month Window, Ms. Tilton and
the CRO shall negotiate in good faith on how to monetize the Group B Portfolio Companies.”

(Settlement Agreement 1 3 (A129)And Paragraph 10 outks the joint process to monetize the
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Group B Portfolio Companieswhich takes place only after expiration of theM&nth Window.
(See id 1 10 (A136A131)). Thus, the joint process to monetize the Portfolio Companies must
continue after expiration of the Ndonth Window if Paragraphs 3 and 10 of the Settlement

Agreement are to have any meaning. By contrggpellants’“as outlined herein” argument
would render the express language of Paragraph 12 meaningless.

Finally, Appellants cite Paragraph 14’s reference to “the 15 Month Window . . . with
respect to the Monetization Process,” arguing that the Bankruptcy Court’s irdgqoréignores
Paragraph 14’s unambiguous language linking” ri@netizationprocessand the 18Mionth
Window. (D.l. 38 at 19, 24). The Court does not agree. The full text of Paragraph 14 states:

The 225 Action remains subject to the stay subject to satisfaction of

the 15 Month Window. The Status Quo Orders entered in the 225

Action are held in abeyance and shall have no effect during the 15

Month Window or 18 Month Extended Window with respect to the

Monetization Process involving any Group A Portfolio Company.
(Settlement Agreemef§it 14 (A131)). The plain meaning of this provision is that the Status Quo
Orders will not have any effect on thenetization ppcessduring the 15 months that the parties
agreed to stay those orders. The provision nestia¢esnor implies that thenonetization ppcess
is only 15 months long. Thus, the Bankruptcy Court did not ignore the “unambiguous language”
in Paragraph 14. In sum, this Courtisable to identify any provision that would be rendered
meaningless or nonsensical if the monetization process were to contin6/27/19 Hr'g Tr.at

14:3-5 (A16)).

C. The Bankruptcy Court Did Not Adopt an Interpretation that Produces
Absurd Results

“Delaware adheres to the ‘objective’ theory of contraces, a contract’s construction
should be that which would be understood by an objective, reasonable third padigdrn

991A.2d at 1159 (citation omitted). “An interpretation is unreasonable if it ‘produces an absurd
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result or one that no reasonable person would have accepted when enterganttact.
AgroFresh Inc. v. MirTech, In¢.257 F. Supp. 3643, 656(D. Del. 2017)(quoting Osbornv.
Kemp 991 A.2d1153, 116@Del. 2010) (declining “to accept an interpretation that would produce
an absurd result”). Appellants assertthat “the Bankruptcy Court erred by adopting an
interpretation of Paragraph 12 that produces patently absurd results that no reasonable pers
would have accepted and which Patriarch did not acceptwhen negotiating the Settlement
Agreement.” (D.l. 3&t 2526).

First, Appellants argue that “[i]t stretches the bounds of reason” to conbhitdety person
— let alone a sophisticated businesswoman with numerous other business venioués have
agreed to participate in mandatory joint monetizagdiorts of indeterminate and potentially
perpetual duration.”ld. at 26). The conclusion is even more preposterous here, Appellants argue,
where the consideration namely,a stay of litigation- was limited toa period of 15 month8.
(Seeid.) The Bankruptcy Court concluded that its interpretation did not produce an absurd result
because “Ms. Tilton’s cooperation in the monetization process is not endle$gtieaslear terms
indicate that it will end when the fytlayment date is reached or thetigs mutually agree to
terminate the settlement agreement.” (9/27/19 Hr'g Tr. at 14:19-25)).

The Debtors argue that “[s]ophisticated parties are bound by the unambiguous language of
the contracts they sign.” (D.l. 40 &9 (citing Progressive Itil, 2002 WL 1558382, at *1)).

Indeed, “[rlequiring parties to live with the language of the contracts they negotidsedwan

o Ms. Tilton’s assertion that the consideration for her continued obligation to pagiaipa
the monetization qocess “was limited to a neexpired period of 15 months” is contrary
to the unambiguous term of the Settlement Agreem&del}.l. 38 at 26). Paragraph 18
of the Settlement Agreement provides Ms. Tilton with her bargdwrecompensation in
connection with any monetization transaction, along with Ms. Tilton’s receipt o&feks
payments owed by the Portfolio Companies to her in the ordinary course to the extent she
continues in her roles as director, officer, or management-services providep|iestde.
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greater force when, as here, the parties are sophisticated entities thatdoheg arm’s length.”
Akorn, Inc. v. Freseniusabi AG,2018 WL 4719347, at *60 (Del. Ch. Oct. 1, 2018) (citations and
guotations omitted)aff'd, 198 A.3d 724 (Del. 2018). Additionally, the Debtors argaeties
frequently enter into opeended contracts. The Debtors cite thedsoncase, upon whic
Appellants rely, as a good example. In that case, a contractor agreed toHmukkaut sought

to cancel the contract after construction became more difficult than argdtipatdson 252 A.2d

at 168. The court explained, however, that such excuses “cannot excuse a party from the
performance of an absolute and unqualified undertaking to do a thing that is possible and lawful
.... Acontract is not invalid, nor is the obligor therein in any manner discharged from its binding
effect, because it turns out to be difficult or burdensome to perfotth.’at 169. Here, as in
Hudson the Debtors argue, any purported difficulty of monetizing the Portfolio Companies does
not excuse Ms. Tilton from her obligations under the Settlement Agreement.

The Court agrees with the Debtors. Holding Ms. Tilton to the terms of the Settlement
Agreement that she agreed to is not absurd simply because monetization of tbkoPortf
Companies turns out to be difficult or burdensome. Ms. Tilton bargained for a stay oblitigati
against her during the onth Window and enjoyed the benefit of that bargain. Moreover, the
Settlement Agreement is nt@ndless”(seeD.l. 38 at 4)just because it does not conclude on a
date certain. The Bankruptcy Court rejected the argument that it would be “unfais: fGltdn
to enforce the terms of the Settlement Agreement. As the Bankruptcy Court expldiess “t
no dispute that consideration was exchanged for the agreements embodied in thensettlem
agreement and [that] Ms. Tilton’s cooperation in the monetization process is natséndle
(9/27/19 Hr'g Tr. at 14:1619 (A16)). Rather, the “clear terms” dfet Settlement Agreement
“indicate that it will end when the fuppayment date is reached or the parties mutually agree to

terminate the settlement agreementd. (A16)).
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Second, Appellanteehash theiargument that it would be absurd to pursue mongétna
once the 18Month Window has expired. Appellants arghat the Bankruptcy Court’s Order
“illogically compels the joint monetization process to continue concurrent with-dafsteoying
litigation that effectively frustrates any prospect of full igpant.” (D.l. 38 at 27). As the Debtors
point out, however, the expiration of the 15-Month Window permitted — but in no way required —
parties to resume valtgestructive litigation. (D.l. 40 at 21). Moreover, pending litigation does
not foreclose thpurchase and sale of compani@sthe Bankruptcy Court observed, the “looming
expiration of the 18nonth window” could actually “incentivize all parties to complete the process
and reach the fulbayment date within the ifonth window to avoid the poteat value
destructive activities that could follow.” (9/27/19 Hr'g Tr. at 1328 (A15)). Accordingly,
“[e]ven if the parties agreed to the-frionth armistice to preserve value of the portfolio companies
and to avoid distraction from the monetization process,” it is “not . . . absurd that tleegroc
continues following the 15-month window.1d( at 13:15-19 (A15)).

At the conclusion of the tBlonth Window,Appellantselected tdre-commence[] certain
actions and institute[] new litigation as deemed appropriate and necesSags was the
Appellants’right under the Settlement Agreemerfseé¢D.l. 38 atl6). The Court agrees with the
Debtors that it may be absurd to pursue potentially vaéstructive litigation now while the
parties remaingintly obligated to monetize the Portfolio Companies, rather than after that process
is complete and the parties have obtained maximum value for the Portfolio Compdraethe
Settlement Agreement permits Ms. Tilton to resume litigation, however,wapocenders absurd
the Bankruptcy Court’s interpretation of the Settlement Agreeporetg results.

D. Remand for Consideration of Extrinsic Evidences Not Warranted

“When a contract’s plain meaning, in the context of the overall structure of the toistrac

susceptible to more than one reasonable interpretation, courts may consider extidiesice to
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resolve the ambiguity.’'Salamone v. Gormaid06 A.3d 354, 374 (Del. 2014A contract may be
ambiguous even where a proffered interpretation “seems strained” and a conmetprgtation
“seems more linguistically likely,” as long as the court “cannot rule [either] @t possible
reading.” Sunling 206 A.3d at 848, 839.

Although naintairing that “the only reasonable interpretation of the Settlement
Agreement, when read as a whole, is that it limits the mandatory joint monetizatieagpiacthe
Group A Portfolio Companies to a period of 15 months,” Appalasserthat, “at the very least,

... the Settlement Agreement is ambiguous, in which case this Court should vacate thpt&ankr
Court’s Order and remand with instructions to permit the discovery sought by Patial¢he
consideration of extrinsic evidence concerning the parties’ intent.” (D.l. 38 .atA3{ellants
argue that when Paragraph 12 is construed not in isolation but in the context of tHestruetate

of the contract, it is at the very least “susceptible [to the] reasonableratéign” that the
monetization process for the Group A Portfolio Companies is limited to a period of 15 months
(SeeD.l. 38 at 30 (citingSalamong106 A.3dat 374). At a minimum, Appellants contend they
have identified “conceivably conflicting termsathcannot be indisputably reconciled without
resort to extrinsic evidence and patently absurd results that the Bankruptcy Coempieetation
produces.” Id. (internal citations and quotation marks omitted)).

Conversely, the Debtors argtleat the peies’ use of the phrase “until such time as” in
Paragraph 12 of the Settlement Agreement “could not be clearer,” and the DelawameSupr
Court has “held unequivocally that extrinsic evidence is not to be used to interpret contract
language where that language is plain and clear on it$ f&'®rien v. Progressive N. Ins. Go
785 A.2d 281, 289 (Del. 2001) (citations and quotations omitted). The Debtors further argue that
the Sunlinecase relied upon by Appellants does not help its ca(SeeD.l. 38 at 30 (citing

Sunline Commercial Carriers, Inc. v. CITGO Petroleum Ca2p6 A.3d 836 (Del. 203
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In Sunling the contract at issue stated that it wasafi@rm of just one year baiso stated
that it “shall remain in effect until the Master Agreement is expired or terminatdd &t 839
(quotations omitted). Thus, the contract stated two different end dates that weeeticahflict
with one another. The Delaware Supreme Court explained the issue: “So which gawéchs
controls? Both terms are clear in isolation; neither is more general or speaifithe other; and
reading one to control would cause the other to be a mere surplusdge. 847.

As the Debtors point ouhowever,Sunlinesupports the proposition that the Settlement
Agreement is unambiguous. Unlike the contract at issue i8uhknecase, there is no language
in the Settlement Agreement that conflicts with the plain language of ParagrapfiHe
Settlement Agreement has just one clause, Paragraph 12, that states wieretiztion ppcess
ends. There is no second clause stating a different end daterfarribgzation pocess “nowhere
.. . in the settlement agreement do the parties limaifrhonetization] process to . . . therhbnth
window or make it contingent on the-ttonth window’s armistice.” (9/27/19 Hr'g Tr. at 919
23 (Al1)). “While Ms. Tilton and the Patriarch stakeholders argue that theh# window was
a prerequisite orandition of the monetization process, the terms of the document simply do not
reflect such an agreement . . . Id.(@t 9:16-29 (Al11l)).

The Court rejed Appellants’ remaining arguments in support of remand as well.
Appellants contend that the Court should consider extrinsic evidence becausdand-dnds
“expressly relied on one of the paragraphs requiring ‘follow-up negotiation andicgeoitheir
briefing below.” (D.l. 38 at 31). In the briefilgppellantsrefer to,howeverthe Zohar Funds
explained that the phrase “work jointly as outlined herein” refers to the general contohes of t
monetization ppcesswhich are set forth in various places in the Settlement Agreement, including
in Paragraph 4 (which did indeed contemplate further negotiations over sale proessmes)).

The Court agrees this is irrelevant, resther the Zohar Funds’ argument nor the Bankruptcy
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Court’s analysis depends in any way on the actual sale process mileséqpesdlants further
argue that language in two pleadiriiged in the bankruptcy casmntain“representations” by the
Zohar Funds that “leave no doubt” that the ZoRands intended thmonetization pocessto
expire after 15 months. (D.l. 383l). The Court agrees with the Debtors that this argumest fail
The Appellants cannot point to extrinsic evidenté¢heirto attempt to show ambiguity.
“Delaware court@re obligated to confine themselves to the language of the document and not to
look to extrinsic evidence to find ambiguityO’Brien v. Progressive Northern Ins. G@85 A.2d
281, 289(Del. 2001) see also Eames v. Nationwide Mut. Ins.,@d2 F. Supp2d 431, 436
(D. Del. 2006) (“The inquiry as to whether an ambiguity exists must focus on the contract.”).
Second, the parties’ subjective inteiptesnot controlhere “[Clase law and contract law are clear
that the subjective intent of a party is not controlling. What matters is what aabksparson
reading the contract objectively would think it meangnwired Planet, Inc. v. Microsoft Corp.
193 F. Supp. 3836, 344(D. Del. 2016)quotingRevolution Retail Sys., LLC v. Sentinel Techs.,
Inc., 2015 WL 6611601, at *16 (Del. Ch. Oct. 30, 2015))). “The true test is not what the parties
to the contract intended it to mean, but what a reasonable person in the position of ése parti
would have thought it meant.’Rhone-Poulenc616 A.2d at 1196seealso Unwired Planet
193F. Supp. 3d at 344 (“What matters is what a reasonable person reading the contract objectively
would think it means.” (citations and quotations omitted)).
This Courtwill not reach to create ambiguity where none exists. As tteMasd Supreme
Court has instructed, courts must “not torture contractual terms to impart amhibare ordinary
meaning leaves no room for uncertaintykhone-Poulen16 A.2d at 1196. Indeed, “creating
an ambiguity where none exists could, in effect, create a new contract wit lighilities and

duties to which the parties had not assentéd.”
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V. CONCLUSION

The Bankruptcy Couirproperly interpreted the pla and unambiguous language of the
Settlement Agreemenand, therefore, the Bankruptcy Court’'s September 27, 20dderO

(B.D.1. 974) isAFFIRMED. A separate Order shall be entered.
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