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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JOHN DOE
Plaintiff,
V. C.A. No. 19-1963vIN

UNIVERSITY OF DELAWARE,

N N N N N N N N N

Defendant.

REPORT AND RECOMMENDATION

After receivinga Title IX complaintagainst Plaintiff DefendantUniversity of Delaware
(“UD”) investigated andound himresponsible for sexual misconduct. Plaintiff was suspended
for two years. He subsequentlyprought this action tehalleng the procedures employed during
his disciplinary proceedingand the sanction impode He allegesviolations ofTitle IX and his
right to due procesand he also raisegveral contract claim3JD, the sole remaining defendant,
agrees thaPlaintiff's due pocess claim may proceeout UD wants the other claims dismissed
For the reasons stated below, | recommend tHas motion be GRANTEDBIN-PART and

DENIED-IN-PART.
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BACKGROUND?!

A. UD’s Title IX Policy

UD has a Sexual Misconduct Polithyat prohibits itsstudents? from engaging in sexual
misconduct including “sexual assautt “off University property” if (1) the conduct was in
connection with a University or Universitgcognized program or activity; (2) the conduct is
alleged to have created a hostile environment for a member of the University comif@)ritg;
conduct disrupts the normal functions and processes of the University and is egregiousieoffens
to the University’s mission; or (4) the perpetrator’s continued presence on campua pesess
threat to persons or property regardless of where the conduct ocoidred. (“Compl”) 11 17,
27,48;D.I. 8, Ex. Aat 2.)

UD studentswho engage in sexual misconduct in violation of the Sexual Misconduct
Policy are subject to sanctiofi® eliminate the misconduct, prevent its recurrg¢fiandremedy
its effects,” agvell as ‘to promote safety or deter individuals from engaging in similar kehav
the future” (D.l. 8, Ex. A at 27.) Sanctionsmay include “any sanctions contained within the
Student Guideto University Policies’ and may comprise a combination of dciplinary
sanctions—ranging from reprimand to expulsiogduacational sanctions, and remedial measures

(Compl. 11 28-30D.1. 8, Ex. A at 28.)TheStudent Guide to University Poiés, in turn,describes

11 assume the facts alleged in the Complaint to be true for purposes of resolving the motion
to dismiss for failure to state a claimshcroft v. Igbal556 U.S. 662, 678 (2009)n resolving
the motion, | may consider facts alleged in the complaint arattashments, matters of public
record, and “document[s] integral to or explicitly relied upon in the compldmté Burlington
Coat Factory Sec. Litig114 F.3d 1410, 1426 (3d Cir. 199Pension Ben. Guar. Corp. v. White
Consol. Indus., In¢998 F.2d 1192, 1196 (3d Cir. 1993).

2 The policy defines “student” as “any individual who is currently enrolled, wasledr
within the previous two terms or is eligible to enroll for the next term.” (D.l. 8, Ex.94 at

3 The policydefines “sexual assault” as “physical sexual acts committed when consent is
not received, a person is physically forced, intimidated or coerced into a sexual wben a
person is physically or mentally unable to give consent.” (D.l. 8, Ex. Aat7.)
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various types of sanctions in detail, including “Suspension and Ban from the University,” which
“requires a student to be withdrawn from all classes, suspended from Universstpdo. .,
banned from all University facilities . . . , rendered ineligito register for any University clgss

and prohibited from participating in University activities for the period of the suspengibr.”

8, Ex. B at 4.) The Student Glaialso states th&iD “may impose any other sanction, depending
upon the circumstances and the nature of the violataond' has “the absolute discretion to
determine appropriate sanctions to be imposéd.’af2, 5.)

The SexuaMisconduct Policyalso establisheseporting, investigative, and disciplinary
procedures for responding to complaints of sexual misconduct. The painyctsvictims and
witnesse®of sexual miscondudb report the incident to UD’s Title IX Coordinator. (D.l. 8, Ex.
A at 10.) And the policy sets forthe specificorocedures thahe Title IX Coordinato must
follow once she receives a repoilf, after a preliminary assessmetfie Title 1X Coordinator
decideghat the complaint warrants investigatishe is supposed toneet with the respondent to
provide information about the complaint and precess.” Id. at 23.) During the meetinghe
respondent isotified of their rights under the policy and “given in writing a copy.af. the
complaint, which will outline the incident(s) on which the complaint is based’ (ld. at 24;
Compl. § 22

During theinvestigation the respondent has various rights, including the rightgrifeet
with the investigator and present evidence on their own behalf, identify witnesstéothird
parties who might have relevant informafi¢pand identif or provide relevant documents or other
information the respondent believes may be helpful to the investigation.” (D.l. 8, &x1&
Compl. 1 24 26) The investigator meetseparately” with the complainant, the respondent, and

the witnesses.(I. 8, Ex. A at 24.)
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At the conclusion of the investigation, the investigator provides the Title IX Coordinator
with a“Draft Report” which summarizeshe information gatheredld( at 25.) The complainant
and the respondetihen eacthave the opportunity teeview the report and provide written
response, which “may include, but is not limited to, additional questions the parige® [sélould
be asked of the other parties or witnessew, eddence they believe is relevant, and the impact
the situation has had on themld.(at 26.)

The investigator then prepares and delivers to the Title IX Coordinator a “FinaltRepor
which includes the investigator’s findiras to whéher ‘the preponderancef the information
available to the investigatoshowsthat therespondentis “responsible” forsexual misconduct.
(Id. at -27.) If the investigator finds the respondent resjida,theFinal Reporand the parties’
responses to the Draft Repamre sento a Sanctioning Panéb determine the sanctions to be
imposed. Id. at 2728.)

The complainant and respondent both have the opportiorfitg a written appeabf the
investgator’s decision antthesanctions. Ifl. at 29.) The written appeal and any responses thereto,
as well aghe evidence in the investigator’s file, are reviewed in a “closed meeting by théaA@pel
Board.” (Id. at30.) The Appellate Board “[a]t its discretion” may also speak to the investigator,
the Title IX Coordinator, the Sanctioning Panel, or the partieh) The Appellate Board, by
majority vote, carsustain or deny the appeal, change the sanctieceye additional informatign
or direct the Title IX Coordinataio investigate further (Id. at 3031.) The Appellate Board’s
decision fs final’ and is“implemented immediately” by UD(ld. at 31.) At each stage of the
process, the complainant and respondent may be accompanied by upsigppart” individuals

who may be lawyers(ld. at 9, 20.)
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B. Doe Investigation

Plaintiff Doewasenrolled @ an undrgraduatat UDfrom Fall 2016 through Spring 2019
(Compl. 18.) In midDecember 2018, UD informe@laintiff in writing that a female student
(referred toin the pleadings heras “Roe”)had filed acomplaint againsPlaintiff for “sexual
assault’ (Id. 1 16 18) The notice did not provide any factual details underlying the allegation.
(Id. 1 18.) Plaintiff later learned that theomplaint“involved an encounter between Doe &k
at Roe’sapartmentocated on private property off ¢gie University’s campus between June 30,
2018 and July 1, 2018,” whetaintiff and Roe were on summer bredld. 1 47.)

UD initiated an investigatian According toPlaintiffs Complaint in this Courtthe
investigation conformedvith some, but not all, of th@rocedues set forth in theSexual
MisconductPolicy. (Id. 11 2-26.) Plaintiff alleges thahe had an initial meeting with the Title
IX Coordinator to discuss the process, Bldintiff was not “made aware of the specific allegations
in [Roe’s] Complaintat that meeting(ld. § 25;see also id]{ 2223.)

During the investigatiorRlaintiff wasinterviewedby “a female attorney” who UD hired
as aninvestigator. Id. 1 25 n.1.) Plaintiff alleges however, that “he was not advised of Roe’s
story until after it was too late: when he wag on the spot by the Investigator at the interview.”
(Id. 125.)

Plaintiff was alsqgrovided aropportunity to submit a written response to the allegations,
as well aswritten questiondor the investigator to ask Roe(ld. { 24.) After receiving tlat
information, theinvestigator created @raft Report, to whichPlaintiff was permitted to provide
written comment. (Id. 1 24.) The investigator then issueéfinaal Report finding that Plaintiff
was responsible for the sexual assault of Rgkl. 11 2324.) Plaintiff was afforded the

opportunity to make a written submission to the Sanctioning Panel, which he apparentlg.did. (
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11 24, 32see alsd.l. 8 at 5.)

UD decided to suspend Plaintiff for two years. (Compl. § 34.) Plaintiff appealed both the
finding that hewas responsibland the sanction, biiis appeal was denied.Id( 1124, 32.) In
accordance with UD’s Sexual Misconduct Policy, Plaintiff wasafforded a live hearing or the
opportunity to cross-examine Rodd. (Y 26.)

By the timeUD “suspendedPlaintiff at the conclusion ofthe proceedings in June 2019,
Plaintiff had already completed all of the requirements needed to bidaachelor'slegree. If.
119, 1315, 32, 33) Hehadpatrticipated in UD’s formal graduation ceremony on June 1,,2019
and heplannedto join the military as a commissioned officefid. 1 10, 1315, 32, 33.) Since
his suspension, UD has refused to cohfsrbahelor’'s degree anid withholding his transcript
(Id. 11 35, 36, 3]

C. Procedural History

Doe filed this actionon October 16, 2019. (D.l. 1.His Complaint originally named
multiple defendantshut allexcept UDhave now been dismissed.

The Complaint has seven counts. Count | allegest UD violatedTitle IX of the
Education Amendments of 1972, 20 U.S.C. § 1681(a). 1{l 5864.) Count Il allegeshatUD
violated Plaintiff's die processights under the Fourteenth Amendment of the United States
Constitutionwhich is subject to redresmder 42 U.S.C. § 1983Id. 11 6572.) Count IV alleges
breach of contradid. 11 7#81), andCount lll seeks a declaratory judgment related to Counts I,
II, and IV (d. 1 7376). Count V alleges promissory estopfidl 11 8286), and Count VI alleges
breach of the implied covenant of good faith and fair dedlohd[f 8791). Finally, Count VII
purports toseek” specific performanceequiring[UD] to issue the Bachelor's Degree, Diploma,

anduntarnished Transcript” to Plaintiffld( 11 9296.)
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On November 8, 2019, UD (and the othieendefendants) movetb dismissall of the
countsfor failure to state a claim under Federal Rule of Civddedure 12(b)(6). (D.l. 7.0n
August 6, 2020, the motion was referredrtefor a Report and Recommendation. (D.l. 161)
August 11, 2020, | ordered the parties to file supplemental briefing addressing the ifrgrgg
of the Third Circuits recat decision inDoe v. University of the Scien¢&61 F.3d 203 (3d Cir.
2020) (D.l. 16, D.I. 18, D.I. 19.)In its supplemental letter briet)D withdrew its motion to
dismiss as to Count (Hue process)(D.l. 19.)

| heardoral argument on August 24, 2020. (“Tr. __The partiesubsequentlgtipulated
to dismissall of the defendants except UD.I. 20, 22)

. LEGAL STANDARD

A defendant may move to dismiss a complaint under Federal Rule of Civil Procedure
12(b)(6) forfailure to state a claim. “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief tHatghe on its face.”
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twombly550 U.S. 544,
570 (2007)). A claim is plausible on its face when the complaint contains “factual cdvaent t
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Id. (citing Twomby, 550 U.S. at 556). A possibility of relief is not enouggh. “Where
a complaint pleads facts that are ‘merely consistent with’ a deféadgatftility, it ‘stops short of
the line between possibility and plausibility of entitlement to reliefd” (quotingTwombly 550
U.S. at 557).

In determining the sufficiency of the complaint under the plausibility standard, ellt “w
pleaded facts” are assumed to be true, but legal conclusions aré&dnat.679. “[W]hen the

allegations in a complaint, h@wer true, could not raise a claim of entitlement to relief, this basic
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deficiency should be exposed at the point of minimum expenditure of time and money by the
parties and the court.Twombly 550 U.S. at 558 (internal marks omitted).
II. DISCUSSION

A. Title 1 X Claim (Count 1)

Title IX provides that “[nJo person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination unde
any education program or activity receiving Fetlénancial assistan¢d” 28 U.S.C. § 1681(a).

To state a claim unddiitle 1X, the alleged factsnust support a plausibieferencethatthe school
discriminated againghe gaintiff on the basis of seXJniv. of Scis. 961 F.3d at 209.

UD argues thathe Complaint fails to plausibly allege that UD discriminated against
Plaintiff on the basis that he is a mar agree. Plaintiff complains that UD violatedhis
constitutional rightsand its own policies but the Complaint lackspecific, non-conclusory
allegations supporting an inference tb&’'s treatment ohim was related to his male sex

Plaintiff points tothe following allegationsin his Complaintin support of his Title IX
claim: (1) “the predominant sex of complainants is female and the predominant sex of respondents
is male” (Compl. 1 56; (2) UD “lacked jurisdiction” to punish Plaintiff because the alleged
incident occurred off campus during the sumifier{ 46 D.I. 10 at #8); (3) UD’s investigation
procedure did not comply with its own Sexual Misconduct Polion{@l. M 22, 23, 2% and (4)

UD was pressured by the federal governmertake action againstudents accused of sexual
assaulor risk losing federal funding, as evidencedlgU.S. Department of Educatiorf'2011
Dear Colleague Lette(id. 1 51, 52).1 conclude thathose allegationsakenalone or together,
do not support a plausible inference of sescidmination

| takeas true Plaintiff’'s contention thathe predominant sex of complainants is female
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and the predominant sex of respondents is m@einpl. I 56),but that does not suggest sex
discriminationin the disciplinary processA court cannot plausibly infetha a higher rate of
sexual assaults committed by men against womeogmiplaintsfiled by women against men,
indicates discriminatory treatment of males accused of sexual asSaadDoe v. Univ. of St.
Thomas 240 F. Supp. 3d 984, 991 (D. Mirn2017) see also Doe v. Cummir&62 Fed. App’x
437, 453-54 (6th Cir. 2016).

Plaintiff also contendghat UD “lacked jurisdiction” becausdahe alleged sexual assault
occurredoff campus over summer break. (Compl. § 46.) | dak&Plaintiff to seriously contest
thatUD’s Sexual Misconduct Poligyoy its termsreachestudents who commgexual assaults
against other studentdéf campusn the summer Rather, Plaintifappears to be arguirtiyat Title
IX itself prohibits UD from enacting a policy that covers -@fimpus assaulishere thealleged
conduct is(in Plaintiff's view) not thatserious. (Compl. { 38; see also idf[21, 46-48, 59, 60,
62, D.I. 10 at 78; Tr. 42:3-44:24.) But Plaintiff cites no authority in suppoof the proposition
that Title IX puts such constraints on UDRegardlessf how Plaintiffframeshis argumentthe
relevantquestionin assessin@laintiff’s Title IX claimis whethelUD discriminatedagainsthim
on the basis of his seXxhat UD has a policy thatrohibits bothts male and female students from
engaging irsexual assautigainsiother students—includingff campusif the conduct is alleged
to have created a “hostile enviraent” for the victim o “disrupts the normal functionand

processof the University’—does not suppoen inference osex discrimination.Plaintiff does

4 The Yeasincase cited by Plaintiff issholly inapposite. SeeYeasin v. Univof Kan, 51
Kan. App. 2d 939, 947 (Kan. 2015)n(directreview of the act of a state agenpyrsuant tdhe
Kansas Judicial Review Acholdingthata university’sstudent odedid notreachoff campus
when by its terms, it covered condu€tv]hile on University premises or at University sponsored
or supervised eventg”see also idat 955 (declining to addres&vhether Title IX permits the
University to extend its jurisdiction to disdiipe student conduct occurring off campuysge also
Tr. 48:13-49:11.
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not allege, for example, thdtD takes action ora higherpercentage obff-campus assault
complaints filed by femalethan those filed bynales®

Nor doesPlaintiff's allegation that UD violated its owwolicy suggest sex discrimination
Plaintiff alleges that UDailed to comply withthe procedures set forth in its Sexual Misconduct
Policy when it failedto givehim a copy of the complairdt his initial meeting with the Title IX
Coordinator (Compl. 1Y 22,23, 25 D.l. 8, Ex. A at 24) But Plaintiff has not allegedon-
conclusry facts thatsupport a plausible inference thtD’s actions during or after the
investigatory period had a nexustbhe fact that Plaintiff is male.

That leaves Plaintiff's allegation thbtD discriminated against him on the basis of sex
because the federal government pressured universities to punistisamrised of sexual assault.
The Third Circuit, however, recently joined the majority of federal caart®ldthat “allegations
about pressure from [the United States Department of Education] and the 2011 Degu€ollea
Letter alone cannot support Epsible claim of Title IX sex discrimination.Univ. of Scs., 961
F.3d at 210.

Finally, the allegationgaken togetherdo not supporta plausible inference o$ex
discrimination Plaintiff contends that UD committed various wrongs against him, but he does not
allegespecificfactsto connect those wrongs kis malesex Plaintiff points tothe Third Circuit’s
decision inDoe v.University ofthe Scienceand the Sixth Circuit'setision inDoe v.Baum but

those casebighlight the deficiencies in Plaintiff's pleadingeeUniv. of Scs., 961 F.3dat 209

® Plaintiff alleges that “Complaints are processed despite a lack of jurisdiction where there
are female accusers and alleged male perpettétoosnpl § 57), but he does not allege thath
complaintsare less likely to be processetienthe accuseraremale (Seelr. 454-48:3 57:14
59:7.)

| acknowledgePlaintiff's point that “it is not easy to compile specific evidence of gender
bias” (D.l. 10at 8), but he is required to satisfy th@eading standards set forth ligbal and
Twombly Conclusory allegations are not enough.

10
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(reversing district court’s dismissal of Title IX claim whemale plaintiff alleged thathe
university (1) “investigated him but chose not to investigate three other female students who
allegedly violated sexuahisconduct policy and (2) chargedthe plaintiff because hisemale
accuser was intoxicatedhen they had sebut failed to considewhether the acces should have
been chargedue tothe plaintiff's intoxication); Doe v.Baum 903 F.3db75, 576(6th Cir. 2018)
(reversing dismissal of Title IX claiwhere against thébackdrop” offederal pressurt take
sexual misconduatomplains seriously, thenale plaintiff alleged thathe university“credited
exclusively female testimoriy without taking into account the potential bias of the female
witnessesand“rejected allof the male testimony. . [as] lack[ing] credibility because many of
them were fraternity brothers of [the plaintiff] Unlike the plaintiffs in those cases, Plainifbe
does not plead factiggestindJD’s favor of femalesover males either generallyr specifically
in relationto Plaintiff's investigation and suspension. For examplaintiff does not allege any
statements by officiathat would suggestex bias in his proceedings, nor doesiggesthatUD
treatsmales accusedf sexual assault differently than femalesused of sexual assauRlaintiff
alleges that UDook actions that adversely affected him, but he does not pleaddigcissting
nexus between UD’s actions and his male sex.

In sum, Plaintiff has failed to pleadspecific facts supportingan inferencethat UD
discriminatedagainsthim based on his sex. Accordingly, | recommend that the Court dismiss his

Title IX Claim (Count 1).

11
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B. Contract and Promissory EstoppelClaims (Counts 1V-VII)

UD alsomoves to dismis®oe’s state law contract clainfer failure to state a clairh |
recommend that th€ourt denyUD’s motion as to the breach of contrapiecific performance
(Counts 1V, VII) and promissory estoppel (Countdlgims.

To state a claim for breach of contractder Delaware laythe plaintiff must allegethe
following: “first, the existence of the contract, whether express or implied; second, ttle direa
an obligation imposed by that contract; and third, the resultant damage to the plainiffivv
Tech., LLC v. HewlefPackard Ca. 840 A.2d 606, 612 (Del. 2003)To state aclaim for
promissory estoppel, th@aintiff must allegdacts supporting the followind(i) a promise was
made; (ii) it was the reasonable expectation of the promisor to induce action ordodeean the
part of the promisee; (iii) the promisee reasonably relied on the promise and tooktadtis
detriment; and (iv) such promise is binding because injustice can be avoided only byneefbrce
of the promise.”Chrysler Corp., (Del.) v. Chaplake HldgstdlL, 822 A.2d 1024, 1032 (D&€2003.

In its briefing UD argued that the breach of contract and promissory estoppel claims should
be dismissed for the same reasoamely, that Plaintiff failed to identify“@pecific promise that
the university failed to honor.But duringoral argument, counsel for UD acknowleddbdt a

breach of contract claim could be premised upplausible allegation that the university failed to

® UD originally askedthe Courtto dismissall of Plaintiff's federal claims and decline
supplementgurisdiction over the state law claimader 28 U.S.C. § 1367(c). (D.l. 8 at 16.) UD
has nowwithdrawn its motion to dismighe federal due process claim (Count Hjpdthe Court
has supplemental jwdiction over the state law claims because they form part of the same case or
controversy. 28 U.S.C. § 1367(a).

” Count VIl is styled asa claim for “Specific Performance Of course, specific
performance is a remedy for breach of contract and nowitscause of actiorBenihana of Tokyo,
Inc. v. Benihana, In¢828 F. Supp. 2d 720, 727 (D. Del. 2011). UD’s sole argufoedismissing
Count Vllis thatthe Complaintotherwise fails to state a breach of contract clafocordingly, |
treat the twdogether.

12
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comply with itsown Sexual Misconduct Polic§ (Tr. 31:2232:6.) There is suchraallegation
here Plaintiff alleges thatD failed to providehim with a copy of Roe’s complaiat the initial
meetingas required by the poli¢cyand that he was interviewadthout having that informatian
(Compl. q1 2223, 25, 88; D.I. 8, Ex. A a24) UD has notargued aather basis to dismighe
breach of contract/specific performane&d promissory estoppel claims. Accordingly, |
recommend that the Court det§p’s motionas toCounts IV, V, and VII.

UD also asks the Court to dismiss Plaintiff's claim boeach of the implied covenant of
good faith and fair dealinfCount VI). To plead a claim for breach of the implied coven&at
litigant must allege a specific obligation implied in the contracteadsr of that obligation, and
resulting damages.Fortis Advisord LC v. Dialog Semiconductor PLGlo. %22-CB, 2015 WL
401371, at *3Del. Ch. Jan. 30, 2015)The implied covenant does not impose a “fiteating
requirement that a party act in some nigreommendable senseAllen v. El Paso Pipeline GP
Co., L.L.C, 113 A.3d 167, 18283 (Del. Ch. 2014pff'd, 2015 WL 803053 (Del. Feb. 26, 2015).
Rather, itis a “limited and extraordinary legal remedyNemec v. Shrade®91 A.2d 1120, 1128
(Del. 2010). It is “rarely invoked successfully. MHS Capital LLC v. Goggino. 20170449-
SG, 2018 WL 2149718t *11 (Del. Ch. May 10, 2018) It provides“a way to deal with
unanticipated developments or to fill gaps in [a] contsaatovisions|,]’Overdrive Inc. v. Baker
& Taylor, Inc, No. 5835CC, 2011 WL 2448209, at *8el. Ch. June 17, 201{nternalmarks
omitted), but only where it is clear that the partreould have agreed to the obligation had they

considered the issudritzgeraldv. Cantor No. 16297NC, 1998 WL 842316, at *32 (Del. Ch.

8 Cf. Univ. of Scs,, 961 F.3d aR06, 211-16Holding thatan expelled studemtiausibly
allegedthat his private collegdreacheda contractby failing to provide him the “fairand
egutable’ treatmenfpromisedn the schook exualmisconduct plicy); see alsdlr. 28:2-32:12
(“Counsel for UD: We haven't distinguished between the public or private nature of the defendant
in responding to [Plaintiff's] contract clas”).

13
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Nov. 10, 1998) In addition, the implied covenant cannot be used&the contract already speaks
to the obligation at issueSharma v. TriZetto CorpNo. 154191 PS, 2016 WL 1238709, at *5
(D. Del. Mar. 29, 2016).

Plaintiff's complaintdoes not allega“specific obligation” not otherwise spoken fa the

parties’ contract’ that thepartiesplausiblywould have agreed to had they considered the issue.
The essence of Plaintiff's allegations #nat UD treated him unfairly, but that iasufficientto
statea claim forbreach of the implied covenant of good faith &iddealing | recommend that

the Court dismisCount VI.

C. Declaratory Judgment Claim (Count 1)

That leaves Plaintiff'gleclaratory judgment claim (Count Ill). In its briefingD’s sole
argument for dismissabas thatthe Declaratory Judgment Act does not create an independent
cause of action anthat all of Plaintiff's otherclaims fail to state a claimBut UD hasnow
withdrawn its motion to dismiss Plaintiff's due process cléamd, as set forth above, | conclude
that Plaintiff hasstated contract angromissory estoppelaimg. As UD has proffered no other
basis to dismisthe declaratory judgment claim, | recommend that the CourtldBrsymotion to
dismissCount Il1.

V. CONCLUSION

For the reasons explained abpMecommend thatD’s motion be GRANTEBIN-PART
asto Counts land VI and DENIEBIN-PART as to Counts Ill, IVY andVIIl. As statedabove,
UD withdrew its motion as to Count II.

Counts land VI should be dismissed without prejudice. | recommendPlaatiff be

grantedleave to amend his complaint to address the deficiencies within 21 days.

This Report and Recommendation is filed pursuant to 28 U.S.C. 8§ 636(b)(1)(B),(C),

14
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Federal Ruleof Civil Procedure 72(b)(1), and District of Delaware Local Rule 72Any
objections to the Report and Recommendation shall be filed within fourteen days iéed tam
ten pages.Any response shall be filed within fourteen days thereafter and limited {watges.
The failure of a party to object to legal conclusions may result in the loss of theordghhbvo
review in the district court.

The parties are directed to the Court’s “Standing Order for Objections Filed BedleR.

Civ. P. 72,” dated October 9, 2013, a copy of which can be found on the Court’s website.

Dated: October 14, 2020 _— 4 / A/ﬁ/
énniferk, Hafl
UNITED STATES MAGISTRATE JUDGE
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