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/s/ Richard G. Andrews
ANDREWS, UNITED STATES DISTRICT JUDGE:

Appellants, Alex MAzar Il, as Secretary of the United States Department of Health and
Human Services (“HHS”), and Seema Verma, amiistrator of the Centers for Medicare and
Medicaid Services'CMS,” and, together with HHS, the “Government”) have appealed the plan
confirmation order, dated November 27, 2019 (D.l. 4{I1¢onfirmation Order”), entered in the
Chapter 11 cases of True Health Diagnostics, LLC (“True H@altid certain of its affiliates
(“Debtors”). For the reasons set forth beldiwe Confirmation Qderis affirmed
l. BACKGROUND

A. The Chapter 11 Cases anéddversary Proceeding
On May 30, 2017, fue Healthreceived a Notice of Suspension of Medicare Payments

dated May 26, 2017 (the “2017 Suspension Notice”) from CMS. (Adv. D.l. 1). The 2017
Suspension Notice informed True Health that CMS had suspended 100% of Medicare payments
to True Health as of May 25, 2017 pursuant to 42 C.F.R. 8 405.371(a)(2) on the basis of
“credible allegations of fraud,” which the letter explains can come from “amgabincluding

“fraud hotline complaints.” The 2017 Suspension Notice cited eight specific clamstsed

over a one-year period that did not comply with Medicare guidelines. The eight clainsenépre
0.008% of all claims submitted by True Health to Medicare during the relevant tirod. pén

June 13, 2019, True Health received a second suspension notice (the “2019 Suspension Notice”)
from CMS imposing another 100% payment suspension of Medicare payments to True Health.

This second suspension was based upon five of the same clailmath 2017 service dates

2 Citations to docket itemare to the docket in this case unless otherwise indicBbeddocket of
the Chapter 11 cases, captiomede TGH Holdings LLC, No. 19-11689 (JTD) (Bankr. D. Del.),
is cited as “B.D.l. __.” The docket of the adversary proceeding, capthmaedv. True Health
Diagnostics, LLC, Adv. No. 19-50280 (JTD) (Bankr. D. Del.), is cited as “Adv. D.l. __.”
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that were reviewed as part of the original 2017 suspension and investiddtion.

On July 30, 2019 (the “Petition DateTrue Healthand certain affiliatefled voluntary
petitions for relief under chapter 11 of the Bankruptcy Codee Healthalsoinitiated an
adversary proceeding ying a complaint and movini@r a preliminary injunction against the
Government to enforce the automatic stay and to enjoin the Government from withholding
Medicare payment®r postpetition services rendered byue Health (See Adv. D.I. 1, 3, 4).

B. The Payment Order and Appeal

On August 29, 2019, the Bankruptcy Court granted the motion for preliminary injunction.
True Health Diagnostics LLC v. Azar (Inre THG Holdings LLC), 604 B.R. 154 (Bankr. D. Del.
2019) see Adv. D.I. 28 the “PaymenOrder”). The Bankruptcy Court heltiat it had
jurisdiction under the Third Circuit’s decisionumiversity Medical Center v. Sullivan (Inre
University Medical Center), 973 F.2d 1065 (3d Cir. 1992) to enjoin CMS from withholding
Medicare payments from True Heaithbankruptcy. 604 B.R. at 159. The Bankruptcy Court
furtherheld that “the post-petition Medicare reimbursements are indisputably propergy of t
estate”under § 541(a) of the Bankruptcy Code, #mtCMS’s withholding of such payments
after True Healtls bankruptcy filing was a violation of the automatic stay under § 362(a) of the
Bankruptcy Codeld. at 160-61.

The Bankruptcy Court rejected the Government’s contention that withholding Medicare
payments to flue HealtHit within the police power exception to the automatic stay under 8
362(b)(4) of the Bankruptcy Codéd. at161. Rior tothe hearingon the preliminary injunction
motion, the Government represented to the Bankruptcy Court that it would not submit any
evidence at the hearingd. at 160 n.3. Notwithstanding that agreementhatearinghe
Government asserted that there were-pestion fraud allegations that were being investigated

and attempted to introduce declarations. The Court sustained True Health’s objettteon t
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introduction of the declarationsSege Adv. D.I. 25at 28:1-29:16. Accordingly, the Bankruptcy
Court entered the Payment Order, which, among other things, required the Government to
continue making Medicare payments owed toeTHealthon or after the Petition Da{eOrdered
Payments”) (See Adv. D.l. 28). ThePaymenOrderwas set texpire on the earlier of (a) entry
of a final judgment in the adversary proceeding, or (b) an order terminating the reitefigra
under the Order.Seeid.)

On September 12, 2019, the Government filed a timely notice of appeal of the Payment
Order. Azar v. True Health Diagnostics, LLC, Civ. No. 19-1714-RGA, D.I. 1). The Bankruptcy
Court and | both denied stays pending appdal, D.I. 9 at 2; D.l. 3Jat 3341). | later
dismissed the interlocutory appedld., D.l. 48, 49).

Eachparty movedto dismissthe adversary proceeding. The Bankruptcy Court entered an
order denying both motions to dismiss on July 7, 2020. (Adv. D.I. 93, 94). Thus, the adversary
proceeding is pending.

C. The Confirmation Order and Appeal

The Bankruptcy Court approved sales of substantially all of the Debtors’ business on
September 20, 2019 and October 30, 2088 B.D.I. 271, 432). In connection with winding
down the Debtors’ estates, the Debtors engaged in negotiations with their sendees! éad the
official committee of unsecured creditors to formulate terms of a liquidatingezhjplan
(B.D.l. 508)(as amended, the “Plan™After interim approval by the Bankruptcy Court, votes on
the Plan were solicited from creditors, and Rtten was overwhelmingly accepted by all classes
of claims entitled to vote.Séeid.) Classes 3 and 4 in the Plan, which represent secured claims
against the Debtors entitled to vote, unanimously accepted the B&end.] Class 5, which
representsdiders of unsecured claims, accepted the Plan by a wide maggeid.|

On November 26, 2019, the Bankruptcy Court held a confirmation hearing to consider
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final approval of the Debtors’ disclosure statement and final confirmation obpsui the Plan

to which the Government had objectdetior to theconfirmation hearing, the Debtors and the
Government entered into a stipulation governing the evidence to be admitted at the donfirmat
hearing(B.D.l. 498) (the “Stipulation”). Pursuant to the Stipulation, the Government agreed that
it would not introduce any evidence challenging the Debtors’ evidence that they provided
valuable and necessary services in exchange for the Ordered Payr@en&ip(lation, 1 8).

The Government also stipulated that it would not offer any evidence of misconduct by the
Debtors or evidencaupporting an administrative expense clairSee(d.)

As noted by the Bankruptcy Court, “The Government, in its closing argument, agreed
that it was limiting its objections to feasibility, good faith, and the scope of theeslbamg
provided under theerms of the Plan.”[¥.l. 6-2 at 75:1-4). Following oral argument, the
Bankruptcy Court overruled each of the Government’s remaining objectiwhat 75:1-81:1).

On November 27, 2019, the Bankruptcy Court entered the Confirmation Order in accordance
with its ruling. (D.I. 1-1). The Bankruptcy Court stated that it would deny any médioa stay
without a hearing. See D.I. 6-2 at 82:13-83:13

On December 1, 2019, the Government filesdbice ofappeal with respect to the
Confirmation Order together witn emergencymotion for stay pending appedD.l. 1, 2). On
December 5, 2019, | issued an order denying the emergency motion. (OXhedherits of the
appeakrefully briefed. (D.I. 16, 18, 20. The Court did not hear oratgument because the
facts and legal arguments are adequately presented in the briefs and record, ansiohaldeci
process would not be significantly aided by oral argument.

I. JURISDICTION AND STANDARD OF REVIEW
Appeals from the Bankruptcy Court to this Court are governed by 28 U.S.C. § 158.

District courts have mandatory jurisdiction to hear appeals “from final judgmenders, and
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decrees.” 28 U.S.C. § 158(a)(1). The Confirmation Order is a final order. The dtahdar
review isde novo for legal issues and clearly erroneous for factual determinationg Global
Industrial Techs., Inc., 645 F.3d 201, 209 (3d Cir. 20)(&n banc). The Government raises
three issues on appeal, ahdssertghis Court’s review isle novo. Debtors do not challenge
this assertion. Thus, although | have some reservations about whether the feasibgipc
faith issueqIV.B and IV.Cinfra) are entirely legal treat all issues raised by the Government as
being subject tale novo review.
[I. PARTIES’ CONTENTIONS

The Government contends that the Bankruptcy Court erred in confirming the plan
becauset ignored the Government’s argument ttreg Payment Order was entered in
contravention ofn re Denby-Peterson, 941 F.3d 115 (3d Cir. 2019 ,decision that wassued
by the Third Circuit two monthafter the entry of the Payment Order.

The Government further contends that the Bankruptcy Court erred in determining that the
Plan was feasible, as required unger129(a)(11) of the Bankruptcy Code, and submitted in
good faithas requiredinder § 1129(a)(3) of the Bankruptcy Code, because the Debliolsck
funds to return the Ordered Paymentfull upon reversal of the erroneously entéPagyment
Order

Finally, because there was no stay of the Confirmation Order, the Plan becanneeffect
and was substantially consummated on December 6, 2019ramdéi&althcontendghatthe
appeals now equitably moot and should be dismissed.
V. ANALYSIS

Under § 362 of the Bankruptcy Code, the filing of a bankruptcy petition automatically
triggersthe automatistay. 11 U.S.C. 8 362. Subsection (a)(3) prohibits “any act to obtain

possession of property of the estate . . . or to exercise control overtpropthe estaté 11
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U.S.C. 8§ 362(a)(3)Thepurpose of thautomatic staysi two-fold:
(1) to protect the debtor, by stopping all collection efforts, harassment, and
foreclosure actions, thereby giving the debtor a respite from creditors and a
chancé€‘to attempt a repayment or reorganization plan or simply be relieved of
the financial pressures that drove him [or her] into bankrup#ryd’(2) to protect
“creditors by preventing particular creditors from acting unilaterally i sel
interest to obtaipayment from a debtor to the detriment of other creditors.”
Constitution Bank v. Tubbs, 68 F.3d 685, 691 (3d Cir. 1995) (quotidigritime Elec. Co. v.
United Jersey Bank, 959 F.2d 1194, 1204 (3d Cir. 1991)).
A. Denby-Peterson DoesNot Require Reversalof the PaymentOrder
In University Medical Center, theThird Circuit consideredheprecisessuein this case—
whethertheautomaticstayunder 8 362(a) prohibits the government’s guetition withholding
of Medicarepaymentgo ahealthcargroviderin bankruptcy.University Medical Center, 973
F.2dat 1072. In thatcase HHS withheldinterim payments du healthcargroviderUMC for
postpetitionserviceson a theory of Contractuarecoupment”i@. at 1071)for HHS’s
overpaymentor prepetitionservices TheThird Circuit determinedsuchwithholdingto be a
violation of theautomaticstay. 1d. at 1075. The Third Circuit emphasizedhe importance ahe
automaticstayto preserveafinancially troubledMedicareproviderwith the opportunityto
reorganizeandcontinueMedicarebenefits. Id. at 1084. The Third Circuit further notedthat “we
arenot holdingthatHHS cannever recoverthereimbursementverpaymentsnadeto UMC,
only thatHHS cannot ignore theeachof theautomaticstayin its effort to attainan
administrativepriority overUMC'’s othergeneralcreditors.” Id. at 1084-85. The Bankruptcy

Courtrelied on thisprecedenin enforcing theautomaticstayandordering the Governmeta

pay TrueHealthfor postpetitionservicesendered



The Governmenargueghatthe Third Circuit's decisionin Denby-Peterson implicitly
overruled thesarlierruling in University Medical Center. | disagree.Denby-Peterson doesnot
overruleUniversity Medical Center, andit is distinguishabldrom thefactsin this case.

Denby-Peterson involved asecureccreditor’sfailure, following notice of the debtor’s
bankruptcyto returncollateral(a car) lawfully repossessegre-petition It addressetheissue
of whetherthe secureccreditorviolatedthe automaticstay by maintainingpossessionf the
collateral. Denby-Peterson, 941 F.3cat 123. In its analysisthe Third Circuit stressedhat “one
of theautomaticstay’sprimary purposess to maintainthe statusquobetweenhe debtoand
[his] creditors.” Id. at 126 (internalquotationsomitted). The Third Circuit found tha, although
thesecuredtreditorretainedpossessionf thedebtor'sproperty pospetition,therewasno
violation of theautomaticstaybecauseherewasno “postpetitionaffirmativeact’ by the
creditorto exercisecontrol over the debtorijsroperty— thecreditorwasonly preserving the
“statusquo” by continuingo withhold the propertyld. at 125-26. Thus;exercis[ing]control
over the[propertyof theestatelpy keepingt in their possessioafterlearningof the bankruptcy
filing” does not qualifasastayviolation becausét is “merely passivelyretain[ing]th[e] same
possession” of properthattheparty hadpre-petition.

The Bankruptcy Court distinguishddenby-Peterson in its decisionconfirming thePlan:

The situation here is very different. The Government took action postpetition to obtain

possession of the property of the debtors’ estate by withholding payments for work

performed by the debtors postpetition. Every time an invoice was submitted for payment,
the Government made the determination not to pay that invoice. That is action post-
petition; and, therefore, ... the ruling Denby-Peterson is simply not applicable here.

(D.I. 6-2 at 76:5-12). On appeal, the @owment argues that, because its deci@uspend

True Health andavithhold reimbursements was made pre-petition, the decision to continue

withholding postpetition payments is not an affirmative aeta requirement set forth Denby-

Peterson — butrathera preservation of the status quo. (D.l. 16 atEf)en if CMS vere
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making a new individual determination not to pay each invoice, the Government &eguss,
Peterson makes clear that a creditor’'s withholding of property is permitted becauseateym
“keeping it in [the creditor’s] possession.Id((citing Denby-Peterson, 941 F.3d at 126))The
Government relies on the dictionary definition of withhold as “to hold back from action,” “to
keep in custody,” or “to refrain from granting, giving, or allowingltl.Y By misconstruing
withholding payment as an affirmative act, the Government asserts, the Bankruptcsn@aeirt
preservation of the status quo impossible.

Thestatusquo argumenis unavailing. To theextentthe Debtors continuetd provide
servicedo Medicarecustomersnotwithstanding the bankruptéying, thesituationchanged
eachday postpetition. As the Bankruptcy Courptly noted thesecurectreditorin Denby-
Peterson “only repossessepropertyin whichit held apre-petitionsecurityinterest.” (Adv. D.I.
93 at4-5). Here,the Governmenwithheld postpetition paymentdor laboratorytestsand
serviceghat True Healthperformedpostpetition. Thus, unlikeDenby-Peterson, the
Governmentdid notmerelyretainthesamepossessioandcontrol over théebtor'spre
petition property. Rather by withholdingMedicarepaymentgor servicegperformedpost-
petition,the [Governmaet] engagedn affirmative actsto exercisecontrolover postpetition
property of theestaten violation of theautomaticstay.” (d. at5). As TrueHealthcorrectly
points out, theutomaticstayalsoprohibits“the commencemendr continuation . . . of a
judicial, administrative pr otheractionor proceedin@gainstthe debtothatwasor couldhave
beencommencedbeforethecommencementf thecase” (D.l. 18at 10 n.3(citing 11 U.S.C. 8
362(a)(1)). TheGovernment’s withholding of th@rderedPaymentswasa clearcontinuation
of a“proceedingor otheraction”commencedefore theeommencemertf thecase.

Denby-Peterson does nomentionUniversity Medical Center. Moreover Denby-

Peter son wasnotissuedby anen banc panelandthus did not overrul&niversity Medical
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Center under theThird Circuit’s internalguidelines. See Internal Operating Procedures of the
United Sates Court of Appealsfor the Third Circuit (2018) 8§ 9.1Association of New Jersey
Rifle & Pistol ClubsInc. v. Attorney General New Jersey,  F.3d __ , 2020/L 5200683 at
*4 (3d Cir. Sept.1, 2020). In addition, lam persuadedhatthefactsof Denby-Peterson differ
significantlyfrom thefactsatissuehere. University Medical Center remainsgoodlaw and
binding precedentecogniing thatwithholding ofMedicarepaymentdor postpetitionservices
performedby ahealthcargoroviderin bankruptcyconstitutesaviolation of theautomaticstay.
B. Even Assumingthe PaymentOrder Is Reversedor Vacated the Government
Failed to Establish Administrative ExpenseStatusin Support of its Plan
Feasibility Objection
In addressing the Government’s Plan feasibility objection, the Bankruptcy Court noted:
The Government continues that it should be able to recover payments without
showing, under Section 503(b) of the Code, that the payments are an
administrative claim. Notabjyhe Government cites no authority that it should be
exempt from that provision of the Code, and the Court is not aware of any such
exemption for the Government.
(D.l. 6-2 at 78:5-10). The Bankruptcy Court ruléfhe Government’s claim to recover . is,
in effect, a claim to recover for ppeetition claims for alleged frauahd overpayments that
occurredpre-petition, and therefore constitute goetition claims’ (Id. at 77:25-78:4).
Accordingto the Governmentthe Bankruptcy Cousrredin enteringthe Confirmation
Orderbecause¢hePlanwasnotfeasibleunder § 1129(a)(11) of tHgankruptcyCode. Eena
plannediquidation must befeasible,it arguesandin consideringeasibility, “a bankruptcy court
mustevaluatethe possiblémpactof thedebtor’'songoingcivil litigation.” Inre Am. Capital
Equip., LLC, 688 F.3d 145, 15@d Cir. 2012). The Governmeatgueghatthe Bankruptcy
Court should haveakeninto accounthe Government’s high probability sficcessn the

adversaryproceedingwith theresultthatareturnof theOrderedPaymentsn full will be

required AsthePlandoesnotcontan aclaimreserveor othermeandor CMS to recoverunder
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thePlanif a courtordersreturnof theOrderedPaymentsthe Government argues, tR&an
should not haveeenconfirmed. (D.I. 16at9-10;D.l. 20at 8-11).

ConverselyTrue Healthargueghatthe Governmerthasneverexplainedwhatregulation
or provision of the Bankruptcy Code would requirergteirnof the OrderedPaymentsandthe
Governments merelyattemptingto circumventthe Bankruptcy Code’griority schemend
securea findingthatit would beautomaticallyentitledto areturnof theOrderedPaymentsf it
wereeventuallysuccessful.(See D.l. 18at11). To beeturnedn full, theOrderedPayments
would haveto qualify asanadministrativeexpense of thBebtors’estates.However,True
Healthassertsthe OrderedPaymentsio notrepresentclaim by the Governmerdgainstthe
estate.Rather the Debtorshadacontractuakight to suchpaymentdor servicesactually
rendereddy the Debtorsandthe Governmentresentedhe BankruptcyCourtwith noevidence
to thecontrary (Seeid.)

Unlike unsecured claims governed by 8 502 of the Bankruptcy Code, “requests for
payment of administrative expenses are not entitled to the presumption of ceg¢lctites
accorded claims tharepetition creditors assert through proofs of claim. An entity seeking
allowance of an administrative expense has the burden of proofdLI4e€ oN BANKRUPTCY
503.04[1] (Richard Levin & Henry J. Sommers, edd? &6.) see In re SRC Liquidation, LLC,
573 B.R. 537, 540 (Bankr. D. Del. 2017) (“The claimant bears the ultimate burden of
establishing a valid administrative expense claim by a preponderance of the eljidériwe
Government argues that disputed administrative expense claims are nadegobnfirmation
hearing, but rather after a separate notice and hearBeg.D(1. 20 at 9). However, eaimant
has the burden even when it is simply requesting that a bankruptcy court estimate an

administrative claim for the purpose of establishing a claims res€eednre FRG, Inc., 121
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B.R. 451, 456 (Bankr. E.D. Pa. 1990) (allocation of the burd@noof in a claim estimation is
the same as in deciding objections to proofs of claim).
The record supports True Health’s arguments. Despite holding the burden of proof under

§ 503(b) of the Bankruptcy Code, the Government presented no evidence totdsaibas the

Ordered Payments represented (or could represent) claims entitled to adtiviaipriority. As

True Health points out, the Government stipulated not to offer any proof of any administrative

expense claim in connection with its objection to the entry of the Confirmation Orderl. (B.D.

498 at 3-4). Moreover, the Bankruptcy Court found that the Ordered Payments were earned by

the Debtors during the bankruptcy cases, which clearly undermines the Government’s #teory th

it would beentitled to the return of the Ordered Payments:
And | would also conclude that, in this case, contrary to the Government’s
position, the post-petition payments, if reversed, would not constitute unjust
enrichment because the payments ... niad#he Government here were for work
performed post-petition, and the Government has stipulated, for purposes of the
confirmation hearing, that the debtors did not engage in anypptisbnfraud or
receive any pogpetition overpayments; therefore, that objectiorvsrauled

(D.l. 6-2 at 76:20-77:3). Indeed, the record reflects that the only testimony at the hezging w

that the Ordered Payments were made for services actually rendgged. @t 12:9-13:24,

21:7-16, 21:21-25).

The Government fails to explain how it is entitled to the return of the Ordered Payments

under the Bankruptcy Code if the Payment Order is reversed. Absent a statutory metihanis

do so, such as proving an entitlement to a secured claim or an administrative expense, th

Government has no automatic right to payment if it succeeds in its apflal the Government

may have a claim against the Debtors’ estate, that claim is not entitled to pridetythe

Bankruptcy Code. Having stipulated not to offer any proof of anyirddtrative expense claim

in connection with its objection to the entry of the Confirmation Order, the Government cannot
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now claim that the Plan was not feasible on the basis that it might have an administrative
expense claim for the return of the OrdeRayments. The Government did not present
evidence authority,or even a valid legal theoryThus, the Bankruptcy Court did not err in
overruling the Government’s plan feasibility objection based on an inadequate adnviaistrat
claim reserve.

C. The Bankruptcy Court Did Not Err in Determining that the Plan Was
Proposedin Good Faith

According to the Government, the Debtors have aimed throughout the bankruptcy case to
extract money from the Government to pay other creditors, and, in doing so, the Dab¢ors h
not dealt with creditors with fundamental fairness, nor proposed the Plan with good intention.
The Government further asserts that it is inconsistent with the Bankruptcy ©bgeeves for
a debtor to attempt to prevent a creditor from vindicating its proper rights under the Bankrupt
Code by taking actions that serve no purpose other than tcamappeal.

A reorganization plan may be confirmed only if it “has been proposed in good faith and
not by any means forbidden by law.” 11 U.S.C. § 1129(af®, e.g., Inre W.R. Grace & Co.,
729 F.3d 332 (3d Cir. 2013). Under Third Circuit law, “good faith” nexguthat a “plan be
‘proposed with honesty, good intentions and a basis for expecting that a reorganization can be
effected with results consistent with the objectives and the purposes of the Bankroghéc™”
In re Zenith Elecs. Corp., 241 B.R. 92, 107 (Bankr. D. Del. 1999) (quotinge Sound Radio,
Inc., 93 B.R. 849, 853 (Bankr. D.N.J. 1988pe also Inre PPI Enters. (U.S), Inc., 228 B.R.
339, 347 (Bankr. D. Del. 1998) (“[C]ourts have held a plan is to be considered in good faith “if
there is a@asonable likelihood that the plan will achieve a result consistent with the gandar
prescribed under the Code.”). Courts have held that § 1129(a)(3) requires that a)dtaste(d

a result consistent with the Code’s objectives, (2) the plan has been proposed with honesty and
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good intentions . . . and (3) there was fundamental fairness in dealing with the crediitoes.”
Genesis Health Ventures, Inc., 266 B.R. 591, 609 (Bankr. D. Del. 2001) (internal citations
omitted). “[G]ood faith is to be determined by the totality of the circumstancganty Ridge
Dev. Corp. v. Louisiana National Bank (In re Sandy Ridge Dev. Corp.), 881 F.2d 1346, 1353
(5th Cir. 19809).

The Government argues that the Plan’s failure to provide an adequate reserve or
mechanism for recovery was intentigrahd the Plan did not satisfy the good faith prerequisite
of § 1129(a)(3) because it was intended to deprive the Government of its ability to recover the
Ordered Payments if it prevail@ithe automatic stay litigatn. (D.l. 20 at 11). According to
the Goverment nothing in the Bankruptcy Codeéll preclude théankruptcy Cott or an
appellate court from reversing the Payment Order and ordering return of the Oralgresh®
under principles of restitution and unjust enrichment. The Government assertothiaigdhe
Debtorsto retainfunds that were improperly received under a preliminary order, while depriving
a remedy to the person forced to pay, defies any notion of fairnegsat 12).

In my view, this argument misses the point. The Government failed to offer any legal
authority or theory that would support an entitlement to the return of the Ordered Payhtents.
Governmentnerelyargues thathe Debtors never had a right to the Ordered Paymentshaind
it has a right t@areturn of the Ordered Payments. This argument is irrelevant to any
determination that the plan proponents (which included the Debtors’ secured lenders and the
official committee of unsecured creditors) proposed the Plan in good faith.

The Government asserts that the Debtors’ lack of good faith is evident based on the fact
that the estate has or had funds that could have been placed into a separate resesteadnd i
will be used tamakea distribution to other creditors, even though nothing about the bankruptcy

case warranted immediate consummation of the Plan and distribution of funds. Ratherslit
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to distribute initial distributions appeared to be a deliberate effort to depriténttez] States not
just of recovery, but also of an opportunity to have the [adversary proceeding] decided on the
merits.” (d. at 14). The Government failed to introduce any evidence that the Debtors were
deliberately seeking to avoid the Government’s claim or to moot an appeal of therRay
Order. Administering a liquidation case as quickly as possible is hardly unusual; such a strategy
reduces costs and professional fees and usoiddgsthe best possible chance for any recovery
by creditors.Mere supposition that the bankruptcy case was rushed in order to preclude the
Government’s recoverng insufficient tosupport a finding that the Plan was proposeokic
faith.

In support of plan confirmation, including the good faith requirement of 8§ 1129 (ti¢3
Debtorsfiled a memorandum in support of confirmation andeclaration.(B.D.l. 507, 508).
The uncontroverted evidence attests that the Plan was proposed with the honest iotenti
maximizing value for the Debtors, their estates, and their creditors. The Plasegrfor a
litigation trust that is the best chance for recovery for unsecured credfiora/ould otherwise
receive nothing. The Court finds no error in the Bankruptcy Court’s determitiaéiotne Plan
was proposed in good faith, and the record reflects that the Government failed to introduce any
evidence to the contrary.

D. Equitable Mootness

In its answeringorief, True Healthsuggestshattheappealshould belismissedn the
basisof equitable mootnesasthe ConfirmationOrderwasnot stayedandthe Planhasbeen
substantiallyconsummatedTrue Health however, did ndile amotionto dismissonthis basis
Having nowdecidedtheappealon themerits,| neednot considewhetherthe doctrine of
equitable mootness should applre. Evenif | wereto considefTrue Health’'srequestor

dismissalonthis basis | would not granit. A court must apply the doctrine of equitable
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mootnesswith ascalpelratherthananaxe. . . , a courtnayfashionwhateverelief is
practicablansteadof decliningto reviewsimply becausdull relief is notavailable.” Tribune
Media Co. v. Aurelius Capital Mgmt., 799 F.3d 272, 278d Cir. 2015). As reflectedin the
record of the @nfirmationhearing all partiesagreedhat,if the Governmerducceed the
adversaryproceedingandprovesthatit holdsanadministrativeexpense for th®rdered
Paymentsit wouldlikely receivesomerecoveryunder thePlan. As Debtors’counsektated:
Theplansetsforth very clearly,in accordancavith the Codeandtherules,the
waysin whichtheycanrecovert. Theyfiled claims. If theyareableto be
successfubnappealwe don't thinkthattheywill be — buif theyaresuccessful
onappealtheywill thenhaveto go through thelaimsallowanceprocessaand
prove upanadministrativeclaim, to beableto recover. . .
(D.l. 6-2at 72:18-25. As the Bankruptcy Coudimilarly noted thereis “a procesghatcan
happen through thedaimsprocesswhetherit’'s apre-petitionclaim or a postpetitionclaim.”
(Id. at63:2-9. The Courtagreesvith the Governmenthat,becauseheliquidationtrust
establishedinder thePlanhasor is likely to have somassetshatcould beusedto makesome
repaymentn the eventof asuccessfubdministrativeexpenselaim, somerelief remains
possible andthis appeals not equitably moot.
V. CONCLUSION

For the reasons set forth herein, the Confirmabeoder is affirmed A separate order

will be entered
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