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NQREIKA, U.S. DISTRICT JUDGE:

Presentlybefore the Court is the Emergency Motion for Provisional Transfer Under
28U.S.C. § 157(b)(5)D.I. 12 & 13) (“Emergency Provisional Transfer Motion”) filed by ron
debtorsJohnson & Johnson and Johnson & Johnson Consumer Inc. (collectively, ‘9&J")
April 30, 2019. The motioseelsentry of an order directing provisional transfeapproximately
2,400 federal and state personal injury and wrongful death actions, pending this @aision
on J&J’'s Motion to Fix Venue for Claim{®.1. 1, 2, 3 & 4 (“Venue Motion”),which wasfiled on
April 18, 2019. J&J haalsofiled a request that the Cowmter an ordegrantingthe Emergency
ProvisionalTransfer Motion immediately and on ax partebasis (D.l. 15) (“Motion for Ex
Parte Relief’). The Court has reviewed J&J's motion papetth respect to th&amergency
ProvisionalTransfer Motion and the Motion fdx ParteRelief and considered the oppositions
filed with respect to thse motionsby theOfficial Committee of Tort Claimants (“Committee”)
(D.I. 17 & 31) and variousaw firmson behalf of affected plaintiff€D.l. 19, 21, 32, & 33 The
Court has further considerdd.J’s replies and affidavits ifurther support of relief(D.l. 22, 23,
28, 29, & 30. For the reasons set forth below, the Court ®WHNY both theEmergency
Provisional Transfer Motion and the Motion t6x ParteRelief.

l. BACKGROUND

J&J’s motions relate to the chapter 11 cases of Imerys Talc America, thcedain
affiliates (together, “Debtors). On February 13, 2019, the Debtors filed their Chapter 11
petitions. J&J is adefendant in numerous personal injury and wrongful death actions pending in

state and federal courts all over the country. Each plaintiff alleges thauego tale- through
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products like Johnson’s Baby Powderausedancey primarily mesothelioma or ovarian cancer.
J&J alleges that Debtors supplied cosmetic talc to J&J for use in sonpeQiiLts.

A. Venue Motion

On April 18, 2019, J&J filed the Venue Motion seekityfix venue in this Court with
respect to the personal injury and wrongful death claims againstha&Jvereidentified in
Exhibit 1 to the motion ando “centralize the adjudication of claims impacting the Debtors’
estates” in this Court and “ensure orderly and efficient resolution of thesestl (SeeD.I. 1).
The authority for the relief requestedthe Venue Motiors 28 U.S.C. 88 157(b)(5) and 1334(b).
(Sedd. at 2). Section 1334(b) provides, in relevant part, thilag district courts shaltlave original
but not exclusive jurisdiction of all civil proceedings arising under title 11, ongrisior related
to cases under title 11.” 28 U.S.C1334(b). Section 15fb)(5) provides: The district court shall
order that personal injury torhd wrongful death claims shall be tried in the district court in which
the bankruptcy case is pending, or in the district court in the district in which tiveaclase, as
determined by the district court in which the bankruptcy case is pending.” 28 U.S.C. 8§ 157(b)(5)
Certain courts have held th&i57(b)(5) is not limited to cases already pending in the bankruptcy
court and‘should be read to allow a district court to fix venue for cases pending against nondebtor
defendants which are ‘related to’ bankruptcy proceedings pursuant to Section 1334¢®.J.,
In re Dow Corning Corp 86 F.3d 482, 496th Cir. 1996) A.H.Robins Co. v. Piccinin/88 F.2d
994, 1A.0 (4th Cir.1986)cert. denied479 U.S. 876 (1986)This “related to” jurisdiction may
extend to “suits between third parties that conceivably may have an effébe bankruptcy
estate.”In re W.R. Grace & Cp591 F.3d 164, 171 (3d Cir. 200%);re Combustion Eng’'g, Inc.
391 F.3d 390, 226 (3d Cir. 2004). “Broadly worded as that is, however, radgtaisdiction is

not without limitation:” Id. at 228. See e.g., Pacor Inc. v. Higging43 F.2d 984, 9945



(3dCir. 1984) (concluding “related to” jurisdiction did not extend to civil proceeding betwee
non-debtors Higgins and Pacor because, “[a]t best, [the lawsuit] is a meuesorgo the potential
third party claim for indemnificabin by [defendant] against [the debtQr]”

J&J argues that, because supply agreements between the Debtors and J&Limmsa
contractual indemnifications triggered upon the filing of claéms without regard to findings on
underlying liability, the clans affect the Debtors’ estateSimilarly, it argues thathe Debtors
have claimed rights to J&J’s insurance for expenses incurred in defending agaiaktridlated
lawsuits and thatthe claimed shared insurance could increase or decrease the pastet$
available for creditors.On this basis,the Venue Motionarguesthat all individual statedaw
personal injury or wrongful death claims against J&J are “related t@ebe&rs’bankruptcy and
on that basis, this Court shouwgercise jurisdictiomver andorder transfer of all 2,400 cases from
district courts throughout the United States to this Court. It is the position ofisplaintiffs, as
well as theCommittee that this Court lacks jurisdiction over these individual litigants and their
claims and, in any event, must abstain from exercising subject matter jurisdictsrampt to
§ 1334(c) (D.I. 17 at 2, n.1)Briefing on the underlying Venue Motion is underway pursuant to
an agreeelpon schedal (D.I. 11, 12) andvill be completd by May 23, 2019.

B. Removal

Contemporaneously with the Venue Motion, J&J began removing cases pending in state
courts, including apparently sontieat were on the eve of tri@D.l. 19 at 1) on the basis of
28 U.S.C. § 1452, which governs removal of claims related to bankruptcy cases. Section 1452(a)
permits removal ofnyclaimor cause of action to the district cotot the district where such civil
action is pending, if such district court has jurisdictomer such claim or cause of action under

§ 1334 See28 U.S.C. § 1452(a)J&J asserts that federal subject matter jurisdiction exists over



the removedactionsunder 28 U.S.C. 8 1334(b) because each is “related to” the Debtors’
bankruptcy. (D.l. 2 at 6). J&J’'s removal triggered thedd9 period dictated by 28 U.S.C.
§ 1447(c) for each respectipdaintiff to seek remand of his or her case to state cauod phintiffs
have accordingly begun filing motions for remand. Pursuant to § 1452(b), the district agurt m
remand back to state couidn any equitable grourid.28 U.S.C. § 1452(b)Remand has been
orderedin some cases and stayed in others pending the Court’s decision Bméngency
Provisional Transfer Motion.SgeD.I. 30).

C. Emergency Provisional Transfer Motion & Motion for Ex Parte Relief

Hours after this Court’s entry of the stipulated briefing schedule for thee/giotion,on
April 30, 2019, J&J filed the Emergency Provisional Transfer Motion. Based on ptititiféely
filing of remand motions, which J&J can hardly claim to be a surprise,ld&dsthat the litigation
it has created warrants the granting of a provisitraakfer to this CourtOn April 30, 2019, J&J
alsofiled its motionargung that immediateex parterelief is justified heren order toprotect this
Court’s jurisdiction over thetate courtlaims and prevent conflicting decisions regarding transfer
or remand in other courtsS¢eD.l. 15 at 3).

1. DISCUSSION

A. Immediate, Ex Parte Relief

J&J argues that the interests of the Debtors’ creditors and efficient adatiorstof the
Debtors’ estates will be advanced through immedeteparteprovisional relief and that these
interests outweigh state court considerations. (D.l. 3@&J assertshat immediate provisional
transfer will preserve judicial resources, and fifia provisionaltransferis not immediately

ordered other federal dirict courtswill waste time and resources determining remand and



abstention issues, which will ultimately be mooted by the Court’s ultimate rulingeoviethue
Motion. (D.l. 15 at 13).
The Committee opposes immediate parterelief, arguing that&J’s own actions seeking
to remove the cases caused the “emergency,” g are not a justification fammediate,
ex partetransfer of 2400 cases(SeeD.l. 17). According to the Committee, there is no emergency
here except the one created by J&J, and the relief requested in the Emergeisoyrial Transfer
Motion is properly addressed in the context of the Venue Motion; if the Court denies the Venue
Motion, as the Committee contends it should, the relief sought will be rendered moot. The
Committee further argues that immediate parteentry of provisional relief should be denied on
equitable grounds because J&J waited until the Court’s entry of the negotiatety <hedué
to seek provisional reliefld. at 2). According to the Committee, at no time during the negotiation
of thebriefing schedulelid J&J advise Committee counsel that it was contemplating seeking such
relief, or would seek to, among oththings, limit the rights of parties-interest to brief their
opposition in the manner set forth in J&J’s proposed oi@e e.g.,D.1. 12-1 1 5 (ii)). According
to the Committee, J&J’'s conduct in agreeing toldhefing schedul®nly to turn around and file
the Emergencyrovisional Transfer Motior merehours after the Court entered thigpulated
briefing schedule-is improper and attempts to undo that which this Court has already ordered.
In addition, ertainaffectedplaintiffs in the underlying casesguethat there are no exigent
circumstances justifying immediax parterelief. (SeeD.l. 21 at 3). Those plaintiffs argue that
J&J essentially seeks the benefits of multidistrict litigation without following tbegobires set
forth in 28 U.S.C. 8§ 1407, and seeks emergency relief on par with a temporary restraieing
without making any showing of irreparable harm to the Debtors or the estae=R.I( 32 at 3).

Those paintiffs further argue that the request &« parterelief is prejudicial for many plaintiffs,



as the question is not merely whether provisional relief can be reversed oGmthaddresses
the Venue Motion on its merits; rather, the prejudice comes from disruption andtipyding
cases.(SeeD.l. 21 at 3) According to the plaintiffs,@ne cases are close to trial and the transfer
may causdengthy delays for victims with rapidly deteriorating healthld.)( Finally, the
fundamental dispute in the venue motion is the Court’s subject matter jurisdictiooerdaid
plaintiffs argue that granting preliminaex parterelief prior to submission of briefs addressing
jurisdictional issues would be inappropeat(d.)

The Court agrees with the Committee and various plaintiffs that J&J has noedatisf
burden for immediateex parterelief, which is rarely granted.Leone v. Towanda Borough,
No. 12-04292012 WL 1123958, at *3 (M.D. Pa. Apr. 4, 2012) (requirementsxXqoarterelief).
First, J&J has not shown that its cause will be irreparably harrBeéid. Here, J&Jis not a
Debtor and hainot established financial distreddotably the Debtors themselves have not moved
for transfer of venue or sought expedited reliédditionally, as J&J concedes, the Court may
consider the transfer of the cases under 8§ 157(b) regardless of the decisions ng#ohedale
courts on transfer and remand issues, and therefore the Court is not persuadedsehat the
proceedings should be characterizedassing amergency.SeeMemorandum OrdeHopkins
v. Plant Insulation Company.A. 06-298JJF (D. Del. May 22, 20063ee also A. H. Robins Co.
788 F. 2d at 998Thus, trere is no prejudice to hearing and deciding J&J's Venue Motidoen
course.

Second,&J cannot show thatig without fault inhavingcreated th@urported emergency
that it claims requiresex parterelief. See Leone2012 WL 112958,at *3. J&J ha& beena
defendant in the underlying state court litigation for yed#s] is responsible for the multiplicity

and timing of removal and the ensuing remand motions. Indeethgchosen to remove the



cases, J&J set in motion requests for remand to be filed within the time periodbgek$y the
statute. The Court further agrees with the Committee that the relief requestedEmehgency
Provisional Transfer Motion could have (and should have) been discussed in connection with the
discussion of théeriefing schedule.

In sum, J&J cannot establish an emergency in the context of the Debtors’ bankruptcy or
one that has to do with the successful reorganization of the Debtors. J&J'salesim&dlize its
own state law litigation does not justify the findioigan emergency requiring immediags, parte
entry of provisional relief.

B. Provisional Relief

J&J argues that provisional transfer through a-fimel order is relief that is commonly
granted and necessary to presdime andresources.(SeeD.l. 15at2). J&J cites no statutory
authority for provisional relief, angl 157(b) does not provide for “provisional” transfénstead,
J&J argues that provisional orders have badmost uniformly granted” by other district courts
deciding issues under 28 U.S.C. 8§ 157(h)é&d that provisional transfer of the approximately
2,400 cases to this Couis a modest and rational measutecause itdoes not substantively
resolve the transfer isstie.(D.l. 13 at 23). According to ertain plaintiffs however,J&Js
contention that it is requesting routine rek&uldbe rejected. (D.l. 21 at 2). Those plaintiffs
argue that the scant cases cited by J&dree published decisionaveraging less than one per
decade-do not establish a routine practice and establish that J&J's requesid@rteprovisional
transfer of venue is extraordinary, rarely granted and, when granted, usteguishable
circumstances. Id.) Additionally, in a number otases subject to the Emergency Provisional
Transfer Motionnone of the Debtors were a defendant at the time of removal, and those plaintiffs

(“Responding Plaintiffs”) argue that, under controlling law of the Third Cirthis Court cannot



exercise jurisdiction over the Responding Plaintiffs’ lawsniits: provisional basis or otherwise
(D.l. 32 at 45).3 The Court agrees that the cases cited by J&J do not supportdeltons’
provisional transfer of 2,400 actions irrespective of the facts and circumstareehadse, even
on a provisional basis.

J&J citesA.H. Robins arguing that, in that case, the Fourth Circuit approved the district
court’s transfer order, interpreting that order as “conditional” pending objectitins parties and
requests for abstentiorin A.H. Robins howeverthe debtos — not third parties- removed and
sought transfer of lawsuits asserting claims directly against the seSte A.H. Robing88 F.2d
at 1014-16.

J&Jalso citedn re FederalMogul Global, Inc, 282 B.R. 301 (D. Del. 2002), in which the
court considered a motion to transfer numerous asbedtied claims as “related to” the

bankruptcy of another entity under 8§ 157(b)(%). at 30304. In the opinion, the court notes,

2 Responding Plaintiffs’ lawsuits fall into three categories: (1) caseswherxposures to
J&J products prelate theDebtos’ supply to J&J; (2) cases where the Debteereeither
not named (by either RespondinigiRtiffs or J&J) or veredismissed from the case as to
all parties prior to J&J's removal; and (3) cases filed afterObbtos’ bankruptcy,
precluding any ssertion of a claim against tBebtors. $eeD.l. 32 at n.3).

8 Responding Plaintiffs make several arguments that will be more fully zedras
response to the Venue MotiorSeeD.l. 32). For example, they argue that J&J asserts that
statelaw claims against it are “related to” the Debtors’ bankruptcy because, af@r 198
Debtors supplied talc to J&J for use in some J&J produSisel).l. 1 at 34). Responding
Plaintiffs arge that, for cases where the exposures end before the Debtors ever supplied
J&J with talc, there is no factual basis to assert that the state law claims agdifrstiate
to” the bankruptcy of the Debtors. Because the Debtors are not party to any of the
Responding Plaintiffs’ lawsuits, another lawsuit will always be requiredrdettoe
Debtors’ bankruptcy estates can be impacted by Responding Plaintiffs’ isveswitunder
these circumstances, “related to” jurisdiction does not ex8#el§.l. 32 at 5citing In re
W.R. Grace & Cq.591 F.3d 164, 169 (3d Cir. 200%); re Combustion Eng;g391 F.3d
190, 23132 (3d Cir. 2004)). Additionally, the sole authority J&J has cited for mass transfer
of all of these cases is 28 U.S.C. § 157(b)(5). Responding Plaintiffs argue thab)&3)57(
has no application to their lawsuits because none of the Debtors is a defendant in any of
their cases, and 8§ 157(b)(5) applies only to “claims” against the Debtors. (DLb-32 a



without analysis, that movants had previously requested immediatexapdrte provisional
transfer of the claims “in order to protect them from piecemeal remand orddilsthe court
could consider the appropriateness transfer, and the court had atpleatl.304. On appeal,
however, the Third Circuit noted “the parties before us do not question the legitimacy of a
provisional transfer and therefore we do not address that idsue'FederalMogul Global, Inc,
300 F.3d 368, 374 n.3 (3d Cir. 2002). Having expressly refused to address the propriety of
provisional transfers under any circumstances, this case cannot be said to suppqgrosigon.
Additionally, FederatMogul demonstrates the danger of provisional reliéideed,Federal
Mogulupheld the district court’s finding of no “related to” jurisdiction and its rejectidhehon
debtors’ motions to transfer under § 157(b)(5). The cases were remanded baclctustatehe
state courts presiding over these casasd the parties thus were disrupted twice.

J&J further citedow Corningas a case where movantéjuest for provisional transfer
was granted on an immediate andpartebasis. $eeD.l. 13 at 67). That case involved a motion
to transfer product liability claims under 8 157(b)(3). re Dow Corning No. 95-20512, 1995
WL 495978, at *2 (Bankr. E.D. Mich. Aug. 9, 1995). There, provisional transfer was sought
because “[a]lthough most or all of the [product] lawsuits had been removed to femetairc
many instances the plaintiffs had filed, or were expectetet@fimotion for remand to state court.”
Id. Debtor sought provisional relief to preserve the status quo while the court considered the
transfer motion on the merits. The magistrate judge agreed and submitted aareport
recommendation to that effetiat was adoptedd. According to J&JDow Corningsupports the
argument that provisional transfer is appropriatder§ 157(b)(5) to avoid inconsistent rulings
and undue burden. (D.l. 13 at @)f.was the debtor in Dow Corning, howeveto moved for

transfer pursuant to 8 157(b)(5) amtlo sought provisional transfer relieDow Corning 1995



WL 495978, at *2. Additionally, the requestiw Corningsolely involved claims in which both
the debtor and the naxebtors were named as defendarfi®eid. Moreover, wile the court
grantedex parterelief for claims against the debtor, it denied such relief for claims against third
parties, setting the transfer motion for routine hearing in due co8eseid.

Finally, J&J cites thé&arlock and Daimler-Chryslercases. IrGarlock the court noted
that ‘[a] district court can enter a provisional transfer fixing venue before it and then cameluct t
necessary inquiries before entered a final transfer order. The provisional onggsr dt the
pending sits before the transferee court ‘for the time beindri"re Garlock, Inc. No. 021049,
2002 WL 1160157at *2 (N.D. Ill. May 23, 2002). IrDaimler-Chrysler, the court note that
“[a]lthough the language of § 157(b)(5) does not specifically providprorisional’ transfers, a
number of courts have found provisional transfer under § 157(b)(5) to be appropitiate
Daimler-Chrysler Corp, No. 0210029, 2002 WL 32378457, at *1 (5th Cir. Mar. 13, 20@&ng
Dow Corning and A.H. Robiny Garlock and Daimler-Chrysler, however,merely note that
provisional transfer relief is permittednot that it is required. And J&J does not explain tiosv
casesupport granting nodebtors similar reliefiere

The Court agrees that the cases cited by J&J do not support provisional tansigine
relief and do not support granting a adebtors’ request for wholesale provisional transfer of
2,400 cases regdess of their facts and circumstances. J&J'’s Emergency Provisional Transfer
Motion makes no attempt to distinguish between the cases it identified for removedspitict to
whether the Debtors were defendants or whether the allegations in the casésneatthe time
period when J&J’'s Venue Motion claims the relevant relationship between J&bheamgbtor
began. Rather, J&J seeks provisional transfezssentiallyevery talc case pending against it,

irrespective of the facts.SéeD.l. 32-1 (listing lawsuits identified by, and subject to, J&J's Venue
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Motion)). Finally, the proposed provisional relief sought by J&J by virtue of the Enmrge
Provisional Transfer Motion is simply unworkable. For example, pursuant to the proposed orde
J&J has submi¢d, J&J seeks to impose on all 2,400 plaintiffs asserting talc claimsramediffe
obligation to coordinate and file a single brief in response to the Venue Motion tederfior
before May 13, 2019.SgeD.I. 121 1 5 (ii)).

V. CONCLUSION

J&J hasfailed to establish thairovisional transfers warrantedn this caseand has not
met the criteria foestablishing thatnmediateor exparterelief is appropriate. J&J’'s motions for
Emergency Provision Transfer and Ex ParteRelief aretherefore deniedAn appropriate order

will follow .
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