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EIKIA, U.S. DI CT JUDGE

INTRODUCTION

Plaintiff Richard Maddux(“Plaintiff”), an inmate at the James T. Vaughn Correctional
Center(*JTVCC"), filed this action pursuant to 42 U.S.C. § 1983. (B).l. Plaintiff appearpro
seand has been granted leave to prodeeirma pauperis (D.l. 5). This Court proceeds to
review and screen the matter pursuant to 28 U.S.C. § 1915(e)(2)(b) and § 1915A(a).

. BACKGROUND

During the relevant timé&ame Plaintiff was housed in B\nnex Building at JTVCC.On

March 31, 2018, Officer Chick and members of @@rrectionalEmergency Response Team
(“CERT”) informed Plaintiff and other inmates they were to refmthe hallway to await orders
for a strip search by CERT shakedown officer®.l. 3 at4,5). Plaintiff alleges the inmates were
escorted to the Supply Room where the strip search took pideeh@rea video camera system
recordedthe searches.ld.). Plaintiff alleges that he objected to the videcordingof the strip
search anassertech PREA {.e., Prison Rape Elimination Actjolation anda DOC Policy 8.60
11V.G (Definitions)violation that defines voyeurism, as follows:

An invasion of privacy of an offender by staff for reasons unrelated

to official duties, such as peering at an offender who is using a toilet

in his or her cell to perform bodily functions; requiring an offender

to expose his or her buttocks, genitals, or breasts; or taking images

of all or part of an offender's naked body or of an offender
performing bodily functions. Voyeurism is a form of sexual abuse.

! The Complaint is signed only by Plaintiff although throughborefers to “Plaintiff(s)” or

“offender(s).” Ths Court construes the Complaint essing claims only orbehalf of
Plaintiff.



Case 1:20-cv-00414-MN Document 10 Filed 11/16/20 Page 3 of 11 PagelD #: 87

SeePolicy of State of Delaware Department of Correction, Prison Rape Elianirfatt, No. 8.60
(Sept. 22, 2015h{tps://doc.delaware.gov/assets/documents/policies/policy 8-6taptiisited
Nov. 4, 2020).

Plaintiff alleges that hasked to se8&gt. Everett and Defendants Lt. VeroniGghman
(“Tighman”),?> Lt. Charles Senate (“Senate”or Watch Commander James Satterfield
(“Satterfield”), and the request was deniedd. @t a 4, 5). Plaintiff alleges that the line officers
claimed the searches weralered above their pay grade and they were following ord&tsat(

5).

The Complaint describes the strip search procedutds. Plaintiff alleges that at each
stage of the search he objected to the procedndehis objectiomwereignored by oficers. (d.).
In a letter written by Plaitiff, he states that the strip search was routinteperforming the strip
search in front of a camera was illegal, unconstitutional, and humiliating. (.5, @&hibits to
Complain). Plaintiff alleges thiathe officers violated Policy 8.60 by having inmates strip before
a camera video system for fun when there were other available options such agetedtgn
system or a medical detector. (D.l. 3 at PJaintiff alleges that Tighmaand Senate failed to
enforce DOC policy 8.60 or abide by PREA policy when inmates were videotaped in various stages
of undress. I¢l. at 4). Plaintiff also alleges thaighmanand Satterfield asketthat Plaintiff not
register a PREA complain(D.l. 3at 5) NeverthelessRlaintiff made &2REA complaint and he
also submitted a prison grievancéd.).

Plaintiff alleges that Senate had direct supervisory authority over the subordinates

performing the strip searcndthat Defendant JTVCC Warden Metzger (“Metzger”) had full

2 Plaintiff also refers to Veronica Tillman. Presumably Tighman and Tillman ararhe s
person.
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knowledge of officers’ and staffs’ violations of PREb&cause theyvere under his direction
supervision and because he was involvegrior inmate strip searchitigation. (d.). Plaintiff
alleges that Metzger did not discipliaay of the officers involved.ld. at 5).

Finally, the Complaint alleges that Defendants have an institutional policy of usmg str
searches as a form of huraiion or punishment in retaliation for minor infractions or rule
violations unrelated to security procedures or concerns of PREA. at 6). It alleges that
Defendants do not provide adequate training to line officers to enforce PREI&O0 allegethat
the PREA investigation policy is “rigged” againstriates who are blamed for strip searches rather
than the officers who violate PREA awtho often issue retaliatory disciplinary repattsnmates
in violation of PREAandaninmate’s right to due process under the Fourteenth Amendnieént. (
Plaintiff alleges that Defendantfilure to enforce or correct incidents violates ¢osistitutional
rights under the Eighth and Fourteenth Amendmentd.). ( He seeks injunctive relief and
compensatory damagedd.§.

1. LEGAL STANDARDS

A federal court mayroperly dismiss an acticgua sponteinder the screening provisions
of 28 U.S.C. § 1915(e)(2)(B) and 8§ 1915A(b) if “the action is frivolous or malicious, failstéo sta
a claim upon which relief may be granted, or seeks monetary relief from a defertad w
immune from such relief.’Ball v. Famigliq 726 F.3d 448, 452 (3d Cir. 2018ge als@8 U.S.C.
§ 1915(e)(2) i forma pauperisactions); 28 U.S.C. 8§ 1915A (actions in which prisoner seeks
redress from a governmental defendant); 42 U.S.C. 8 1997e (prisoner actions brought with respect
to prison conditions). The Court must accept all factual allegations in a compltirg asd take
them in the light most favorable to a pro se plaintgée Phillips v. County of Alleghe®i5 F.3d

224, 229 (3d Cir. 2008Erickson v. Pardusb51 U.S. 89, 93 (2007). Because Plaintiff proceeds
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pro se his pleading is liberally construed and his Complaint, “however inartfully pleaded, must be
held to less stringent standards than formal pleadings drafted by lawizeiskson 551 U.S. at
94 (citations omitted).

A complaint is not automatically frivolous because it fails to state a clSeeDooley v.
Wetzel 957 F.3d. 366, 374 (3d Cir. 20d@uotingNeitzke v. Williams490 U.S. 319, 331 (1989));
see also Grayson v. Mayview State Hp893 F.3d 103, 112 (3d Cir. 2002). “Rather, a claim is
frivolous only where it depends ‘on an “indisputably meritless legal theory” or aliclesseless”
or “fantastic or delusional” factual scenarioDooley vWetze|957 F.3dat 374 (quotingMitchell
v. Horn, 318 F.3d 523, 530 (2003) aheitzke 490 U.S. at 327-28).

The legal standard for dismissing a complaint for failure to state a claim putsuan
§1915(e)(2)(B)(ii)) and 8 1915A(b)(1) is identical to the legal standard used whaiindec
motions brought under Rule 12(b)(6) of thederal Ruls of Civil Procedure.See Tourscher v.
McCullough 184 F.3d 236, 240 (3dir. 1999) (applying Fed. R. Civ. P. 12(b)(6) standard to
dismissal for failure to state a claim under § 1915(e)(2)(Bygfore dismissing a complaint or
claims for failure to state a claim upon which relief may be granted pursuant tadkaisg
provisions of 28 U.S.C. 88 1915 and 191%&awever this Court must grant a plaintiff leave to
amend his complaint unless amendment would be inequitable or faéke Graysor293 F.3d at
114.

A complaint may be dismissed only if, accepting the \pkdhded allegations in the
complaint as true ahviewing them in the light most favorable to the plaintiff, a court concludes
that those allegations “could not raise a claim of entitlement to reB&fi’Atl. Corp. v. Twombly
550 U.S. 544, 558 (2007). Though “detailed factual allegations” are not required, a complaint

must do more than simply provide “labels and conclusions” or “a formulaic recitation of the
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elements of a cause of actiorDavis v. Abington Mem’l Hosp765 F.3d 236, 241 (3d Cir. 2014)
(internal quotation marks omitted). In adilit, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its S Williams v. BASF
Catalysts LLC765 F.3d 306, 315 (3d Cir. 2014) (citidghcroft v. Iqbal556 U.S. 662, 678 (2009)
andTwombly 550 U.S. at 570). Finally, a plaintiff must plead facts sufficient to show that a claim
has substantive plausibilitysee Johnson v. City of Shelby4 U.S. 10 (2014). A complaint may
not be dismissed for imperfect statements of the légaky supporting the claim assert&ked.

at 10.

Under the pleading regime established Twombly and Igbal, a court reviewing the
sufficiency of a complaint must take three steps: (1) take note of thengtethe plaintiff must
plead to state a dha; (2) identify allegations that, because they are no more than conclusions, are
not entitled to the assumption of truth; and (3) when there arepigeltied factual allegations,
assume their veracity and determine whether they plausibly give riseettit@ment to relief.

See Connelly v. Lane Const. Coi@09 F.3d 780, 787 (3d Cir. 2016ge also Igbal556 U.S. at
679 (citing Fed. R. Civ. P. 8(a)(2)). Deciding whether a claim is plausible will berdeid
specific task that requires the reviegicourt to draw on its judicial experience and common
sense.”ld.

V. DISCUSSION

A. DOC Palicy

Plaintiff alleges that Defendants violated DOC Policy 8.6Do establish liabilityunder
42 U.S.C. § 1983, a plaintiff must show that the defendants, acting under color of law, violated the
plaintiff’s federal constitutional or statutory rights, and thereby caused the complaingdyof i

Elmore v. Cleary399 F.3d 279, 281 (3d CR005). “[Section] 1983 merely provides a mechanism
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for enforcing individual rights ‘secured’ elsewhere,, rights independently ‘secured by the
Constitution and lawsof the United States.'Gonzaga Univ. v. Dqgéb36 U.S. 273, 285 (2002).
State regulations such as DOC policies do not give rise to a linégtest. See Rambert v. Beard
C.A. No. 090634, 2012 WL 760619, at *13 (M.Pa. Mar. 7, 2012) (compiling cases and holding
that “[flederal and state regulations in and of themselves do not create w ilib@rest” in the
disputed DOC procedure asige).

In the case at bar, the DOC pglits neither aprovision in the Constitutioonr afederal
law, althoughthe subject matter BREA. It is a state poland procedure of the Delaware DOC
Defendantsalleged failure to follonDOC Policy 8.60 is not itself a violation subject to § 1983.
Therefore, the claim will be dismisseMoreover, as discussed below, there is no private right of
action under PREA.

B. PREA

To the extent Plaintiff alleges violations of PREAddes not provide a private right of
action and, therefore, Plaintifiay not asert aivil PREAclaim. See Gonzaga Univ. v. Dd&36
U.S.at283-85Williams v. WetzeNo. 261337, __ F. App’x__, 2020 WL 5422985, at *3 (3d Cir.
Sept. 10, 2020)Adger v. CarneyC.A. No. 182048LPS, 2020 WL 1475422, at *5 (D. Del.
Mar. 26, 2020);Bowens v. Employees of the Dep’t of CdZrA. No. 142689,2015 WL 803101,
at*1 n.1 (E.D. Pa. Feb. 26, 2018Yashington v. FolinaC.A. No. 111046,2013 WL 998013, at
*4 (W.D. Pa.Feb. 28, 2013) (violations of PREA do not create private cause of ac@Enlso
Henry v. CO #2 GilaraC.A. No. 16167,2017 WL 3424863at *3 (W.D. Pa. Aug. 9, 2017Njos
v. United StatesC.A. No. 3:14CV-1960, 2016 WL 1720816 (M.D. Pa. Apr. 29,026).

Accordingly the claim will be dismissed.
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C. Video Recording of Strip Search

Plaintiff alleges that video recordingf strip searches violase?REA and DOC Policy
No.8.60. He does not allege that the search itself violated his rights but, itathére recording
of the search that he finds objectionidbtably, exhibits to his Complaint describe the strip search
conducted by CERT shakedown officers as routine.

Courts inour Circuit have not foundiolations of aprisoners constitutional rights by
reason of thvideo recording of strip searches within a pris@®e Fatir v. Phelp<.A. No. 18-
933-CFC, 2019 WL 2162720, at *7 (D. Del. May 17, 2019) (finding that the presence of a camera
does not render the strip search urstibutional); Watley v. Pike CtyC.A. No. 3:17CV-1539,

2018 WL 6018903, at *11 (M.D. Pa. Nov. 16, 2018) (finding that video recording of strip search
was reasonable because it served legitimate penological needs, such asg'¢énautive search

was comducted in a proper manner, deterring against misconduct and false accusations of
misconduct, and providing an objective record of the events.”).

Indeed, using a camera to record a strip search in a prison does not, by itself, amount to a
constitutionalviolation. See e.g, Michenfelder v. Sumne860 F.2d at 330, 333 (9th Cir. 1988)

(no constitutional violation when search was conducted in hallway in view of other prisoners
the same tier and indirectly on video camera by opposite sex prisonBaff;v. Florence600

F. App’x 26, 27 (2d Cir. 2015) (“defendants showed that their practice of having a sopervi
officer present during strip frisks and recording strip frisks via-mallnted video camera is
reasonably related to the legitimate ingdsein both inmate and staff security at Sullivan.”);
Henderson v. OatC.A. No. 4:17CV-P155JHN, 2018 WL 2054563, at *2 (W.D. Ky. May 2,
2018) (“Plaintiff's allegation that he was strip searched in a drunk tank widmare fails to

establish a violatin of his constitutional rights.”Bellamy v. City of New Yark.A. No. 16 Civ.
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772 (DLC), 2017 WL 979064, at *3 (S.D.N.Y. Mar. 13, 2017) (“While he does mention that the
search was conducted in a room with a security camera, there is no basis tatfind gresence
of a camera, by itself, was unreasonaliteleed, the presence of cameras may assist prisoners by
ensuring that government officials do not abuse prisoners while conducting sear8saghez
v. Bauer C.A. No. 14CV-02804MSK-KLM, 2015WL 5026195, at *6 (D. Colo. Aug. 26, 2015)
(allegation that the plaintiff was “video recorded” while he was strip seaffdiled to state a
Fourth Amendment claimSmith v. City of New YarkC.A. No. 14 Civ. 5934(JCF), 2015 WL
3929621, at *2 (S.D.N.Y. June 17, 2015) (“neither the presence of cameras nor the presence of
other inmates and employees of a correctional facility makes an otherwiseutiomstitstrip
search unconstitutional.”Peek v. City of New YarlkC.A. No. 13CV-4488 (AJN), 2014 WL
4160229, at *2 (S.D.N.Y. Aug. 18, 2014) (“Without more, however, the presence of a camera at a
strip search does not amount to a constitutional violation.”).

By itself, the video recording of the strip seanshnot a violation of Plaintiff's
constitutional rights Therefore, the claim will be dismissed.

D. Deficiently Pleaded Claims

Finally, Plaintiff alleges thaDefendants (1) have an institutional policy of using strip
searches as a form of humiliation or punishment in retaliation for ninfi@ctions or rule
violations unrelated to security procedures or concerns of PRBAIo not provide adequate
training to line officers to enforce PREANndthe PREA investigation policy is “rigged” against
inmates who are blamed for strip searcheserathan the officers who violate PRERd who
often issue retaliatory disciplinary reports against inmates in violation of RREAn inmate’s
right to due process; and (&il to enforce or correct incidenis violation of Plaintiff's

constitutional ghts under the Eighth and Fourteenth Amendments.
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Theseclaims are conclusory without supporting facts. Plaintiff does not indicate when any
of the foregoing occurred or who, specifically, took such action. Noclieat if Plaintiff was the
actualsubgct of the actions describeifl other inmatesvere the subjectsr if this is merely a
general descriptiorof Plaintiff's claim Given the pleading deficiencies, the claim will be
dismissed.Becauseghowever Plaintiff may be able to state a claim agdiDefendants or name
alternative defendants, he will be given leave to amend thgdimge claim this Court refers to as
the policy/training/enforcement claim.

E. Sexual Harassment

To the extentPlaintiff alleges sexually harasgnt becauséhe strip search was video
recorded the claim fails. Mlegations of sexual harassment of a prisoner by a corrections officer
may state an Eighth Amendment claim under § 1983 so long as two elements éBeandtalker
v. Taylorville Corr. Ctr, 129 F.3d 410, 414 (7th Cir. 199F)athie v. Fries 121 F.3d 808 (2d Cir.
1997); Freitas v. Ault, 109 F.3d 1335, 1338 (8th Cir. 1997)Boddie v. Schniedel05 F.3d 857
(2d Cir. 1997).The objective element requires severe or repetitive sexual abuse of an inmate by a
prison officer. Robinson v. Danbergy29 F. Supp. 2d 666, 686 (D. Del. 2010) (citation omitted).
The subjective element is whether the official had a sufficiently culpableo$taiad. Id. (citation
omitted).

Plaintiff's conclusoryallegationswithout more, fail to state a clainNotably, there are no
allegations of severe or repetitive videotaping strip searches.ddttre allegationgeflect a
sufficiently culpable state of mind. Plaintiff alleges he was lgidine officers thathey wee
merely following orders.Thereforeto the extent Plaintiff attempts to raise a sexual harassment

claim, it will bedismissedhs frivolous.
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V. CONCLUSION

For the above reasons,diCourt will: (1) dismiss th&Complaintas frivolous and for
failure to state claims upon which relief may be granted pursuant 28 U.S.C. 88 1915(€)(2)(B)
and (ii) and 1915A(b)(1). Plaintiff will be given leave to amendpibkcy/training/enforcement
claim. All other claims are dismissed with prejudice.

An appropriatéOrder will be entered.
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