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/s/ Richard G. Andrews
ANDREWS, UNITED STATES DISTRICT JUDGE :

Before me in this trademark infringement action is Plai@@LO, Inc.’s motion for a
preliminary injunction. (D.l. 10)l have reviewed the parties’ bfieg. (D.l. 11, 29, 4% | heard

oral argument on August 14, 2020. For the following reasons, | will Benmgtiff’'s motion.

BACKGROUND

Goli Nutrition* was founded in October 2018, and began selling its only product, Goli
apple cider vinegar gummies, on April 19, 2019. (D.I. 29 at 2). Goli gummies are marketed as a
chewable gummy supplement that has the health and wellness benefits of apple cider vinega
without the tasteld.). Gdi sells its product in brickandmortar stores, amazon.com,
walmart.com, and its own website, among other platforldsa( 6.

GOLO has been developing dietary supplements and weight management products and
services since 2011. (D.I. 1 at § 13). GOLO sells a weight loss program called “feOlLi2,”
and an accompanying diet pill in capsule form called “Release.” Consumersrchasau

GOLO's product from GOLO’s website améhlmart.com (D.l. 11 at 3).

|

¢ Release

RESTORE . conTROL - BALANCE

o9
o

POPFEPS

Plaintiff's Product(D.l. 34-1, Ex. A) Defendants Product (D.I. 31-1 Ex. E)

1 The case so far treats the two defendants as one entity, and | will do so too.
2
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Plaintiff seeks a preliminary injunction enjoining Defendant from using the "@walrk
and ordering all third parties who sell Goli’'s product to discontinue all suchasalagcall any

remaining Goli product. (D.l. 1@-at 12).2

Il. LEGAL STANDARD

A preliminary injunction is “an extraordinary remedynd “should be granted only in limited
circumstances.Kos Pharms., Inc. v. Andrx Cor@69 F.3d 700, 708 (3d Cir. 2004). A party
seeking a preliminary injunction must satisfy the traditional four-factor tggta“likelihood of
success on the merits;) that it will suffer irreparable harm if the injunction is denied; (3) that
granting preliminary relief will not result in even greater harm to the nonmoving padyz4a
that the public interest favors such religfl” Injunctive relief “may only be awarded upon a
clear showing that the plaintiff is entitled to such reli®¥inter v. Nat. Res. Def. Council, Inc.
555 U.S. 7, 22 (2008).

1. DISCUSSION
A. Likelihood of success on the merits

To prevail on its claim for tradeark infringement and unfair competition under the Lanham
Act, Plaintiff must first show that Defendasitmark will cause a likelihood of confusidigee A
& H Sportsweatr, Inc. v. Victoria’s Secret Stores, 287 F.3d 198, 210 (3d Cir. 2008ge also
Kos Pharms.369 F.3dat 708. Each company sells nutritional supplements or weight loss pills to

consumers interested in healthy living, weight management, or weighMés=therthe weight

2 Plaintiff dropped its request for a recallosal argument.

3 The most relevant provision of the Lanham Act provides for civil liability when, without
consent, a person uses in commerce a “colorable imitation of a registerech w@mkection

with the sale, offering for sale, distribution, or advertising of any goods or services on or in
connection with which such use is likely to cause confusion, or to cause mistake, or to deceive.”
15 U.S.C. § 1114(1)(a).
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loss pills and the nutritional supplements are considered to be competingarmpetng
goods, courts use the same analystseetappfactors—to assess the likelihood of confusion:

(1) the degree of similarity between the owner’s mark and the alleged infringing mark;
(2) the strength of the owner’s mark;

(3) the price of the goods and otHactors indicative of the care and attention expected of
consumers when making a purchase;

(4) the length of time the defendant has used the mark without evidence of actual confusion
arising;

(5) the intent of the defendant in adopting the mark;
(6) the evidence of actual confusion;

(7) whether the goods, competing or not competing, are marketed through the same channels
of trade and advertised through the same media;

(8) the extent to which the targets of the parties’ sales efforts are the same;

(9) the relationship of the goods in the minds of consumers, whether because of the near-
identity of the products, the similarity of function, or other factors; and

(10)other facts suggesting that the consuming public might expect the prior owner to
manufacture both products, or expect the prior owner to manufacture a product in the
defendant’s market, or expect that the prior owner is likely to expand into the ddéfenda
market.
A & H Sportswear237 F.3d at 215. “None of these factors is determinative in the likelihood of
confusion analysis and each factor must be weighed and balanced one against the other.”
Checkpoint Sys., Inc. v. Check Point Software Techs,. 26@.F.3d 270, 280 (3d Cir. 2011).

If plaintiff and defendant deal in competing products or services, “the court ned rar
look beyond the mark itselfFisons Horticulture, Inc. v. Vigoro Indus., InG0 F.3d 466, 472
(3d Cir. 1994)Where plaintiff and defendant deal in non-competing products or services, the
Third Circuit has held that “the court must look beyond the trademark to the nature of the
products or services, and to the context in which they are marketed and sold. The closer the

relationship between the products or serviaes, the more similar their sales contexts, the

greater the likelihood of confusionriterpace Corp. v. Lapp, Inc721 F.2d 460, 462 (3d Cir.
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1983). In determining whether the plaintiff’s and defendant’s products and services are i
competition, Courts have examined whether the products and services can be substituted or
interchanged for one anoth&ee Safeguard Bus. Sys., Inc. v. New England. Bus. Sys98c.

F. Supp. 1041, 1044 (E.D. Pa. 1988).

One way to define “competitive” goods is that they are goods that are “reasonably
interchangeable bgonsumergor the same purposedJhited States v. E. I. du Pont de Nemours
& Co., 351 U.S. 377, 395 (1956) (cellophane competitive with other wrapping materials);
United States v. Grinnell Corp384 U.S. 563, 574-75 (1966) (accredited central station
protective services noncompetitive with other types of security and protectiotesg®rown
Shoe Co. v. United State70 U.S. 294, 325 (1962) (men’s, women’s and children’s shoes each
fall within separate competitive marketSRelated to théunctional“interchangeability of
products is whether purchasers are willing to substitute one product for the Steere.g k..
du Ponf 351 U.S. at 3956

Here,both products broadly relate to weight management, just as one might say that
motorcyclesand bicycles both relate to transportation. But each product is distinct in several
ways. First, Goli gummies are focused on bringing apple cider vinegar to the consummeare a
palatable form, athGOLQO’s Release pills and services docelaimto contain apple cider
vinegar at all Second, Goli’s product is advertised as a chewable gummy, whereas GOLO offers
a pill and an accompanying booklet plan. Thus, in addition to there not being any etdénce

purchasers would be willing to substitute one product for the other, | think the record suggests

45 J. Thomas McCarthycCarthy on Trademarks and Unfair Competit®24:23 (5th ed.
2020 derives the definition of “competitive goods” in the trademark coritert antitrust
caselaw! do the same here.
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that there is no logical argument for hypothesizing that they would be willing to do so. | do not
find them to be directly competing products.

For the following reasons, on balantieg Lappfactorsfavor Goli’s position that Goli’s
markdoes not present a likelihood of confusion.

1. Degree ofSimilarity (Lapp Factor One)

“The single most important factor in determining likelihood of confusion is mark
similarity.” A & H Sportswear237 F.3d at 216Varks are confusingly similar “if ordinary
consumers would likely conclude that [the two products] share a common sourceioaffilia
connection or sponsorshigabinsa Corp. v. Creative Compounds, |.6@9 F.3d 175, 183 (3d
Cir. 2010). Side-by-side comparison of the two marks is not the proper method for analysis when
the products are not usually sold in such a fastfiafa.H Sortswear 237 F.3d at 216. “Instead,
an effort must be made to move into the mind of the roving consulde€burts determine
similarity by evaluating the overall impression created by the sight, sound, and meaning of the
marks, not a side-by-side comparis8abinsa609 F.3d at 183Vhere“plaintiff and defendant
deal in non-competing lines of gooaisservices, as here, the Third Circuit has held that “the
court must look beyond the trademark to the nature of the pratieciselvesand to the
context in which they are marketed and solapp, 721 F.2d at 462.

Here, GOLO and Goli share the first three lettdra fourietter word.Both are madeip
words. GOLO and Goli share all but one letter, have the same number of syllables, atiteshare
first syllable. Both words end in a vowel. The words are phonetisafijar. SeeKos Pharms.

369 F.3d at 713, 715 (“Two names that look and sound similar will naturally seem even more
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similar when there are no differences in meaning to distinguish the®alljnsa 609 F.3d at

184.

for Life NUTRITION

GOLO goll'

Plaintiff's mark(D.l. 13-1, Ex. G) Defendants mark (D.l 13-1, Ex. S)

Marks need not be identical to create a likelihood of confuSlea.McLean v. Fleming
96 U.S. 245, 253 (1877) (“[E]xastmilitude is not required to constitute an infringement” if “the
form, marks, contents, words, or the special arrangement of the same . . . is such as would be
likely to mislead one in the ordinary course of purchasing goods”). “Marks may be confusingly
similar in appearance despite the addition, deletion, or substitution of letteosds:'w
Trademark Manual of Examining Procedure § 1207.01(b)(ii) (Oct. 2018) (citing cases). For
example, thedllowing marks are confusingly similar despite some differences in the spelling
and arrangement of the words: BASEBALL AMERICA / BASEBALL AMERICANA;
NEWPORT / NEWPROP,SUPERCUTS / SUPER CLIPSTherefore, the onketter difference

between the marks at issue in the present case does not preclude a findifigeritssimilarity.

5> Baseball Am., Inc. v. Powerplay Sports, L2004 WL 1942057, at *4 (T.T.A.B. 2004)
(concluding that, because the marks were alike visually and aurally, and wereisimilar
connotation, the marks "create similar overall commercial impressions.").

® Lorillard Tobacco Co. v. Cal. Imports, LL886 F. Supp. 2d 529, 535 (E.D. Va. 2012)
(observing that the only difference between NEWPROT and NEWPORT wasrtbgdsdion

of the "O" and "R," and the marks were otherwise "virtually indistinguishable.").

" Supercuts, Inc. v. Super Cligs8 U.S.P.Q.2d 1378, 1990 WL 302729, at *3 (D. Mass. Oct. 26,
1990) ( concluding that the marks were confusingtyilsir because they shared the designation
"SUPER," and "CLIPS" and "CUTS" sound alike and "suggest the cutting of hair.").

7



Case 1:20-cv-00667-RGA Document 62 Filed 09/01/20 Page 8 of 30 PagelD #: 3061

While the words GOLO and Goli, on their own, are phoneticathlar, similarity for
the firstLappfactor is not determined merely by examining the GOLO and Goli nragks
vacwm, but rather by assessing the total commercial impmesdieach markA & H
Sportswear237 F.3d at 21,68Ciba-Geigy Corp. v. Bolar Pharm. Co., In¢47 F.2d 844, 851 (3d
Cir. 1984) Zalatel v. Prisma Labs, Inc2017 WL 877302, at *4 (D. Del. Mar. 6, 2017)
(“Certainly there is a degree similarity between the look and sound of the words ‘Prizmia’ and
‘Prisma.” However, the marketplace presents the two marks very differetiich distinct
presentations create distinct commercial impressions.”).

Here, | find that the GOLO and Goli marks are presented in a different fashion. For
example, Defendant points to the fact that the GOLO mark is often accompanied bya sloga
saying “GOLO for Life.” (D.l. 29 at 10 GOLO is presented in all capital letterdere the first
syllable is green and the second syllable is Badi is advertisedn red or black block letters on
its website, or white block letteas its productwith all letters lowercasésoli’'s markis often
accompanied by the phrase “Nutrition” amgks a leaihstead of a dodver the “i,” apparently a
reference to its applelatedcontent.While “GOLO” might be interpreted as a mash of two
words, “go” and “low,® “Goli” cannot be parsed in a similar manner that makes senbe
seems tdoe a single, indivisible, made-up word.

Plaintiff sells a weight loss plan and accompanying capsule pill called “Release.”
Defendantby contrastsells a gummy nutritional supplement that contains the purported benefits
of apple cider vinegar alongside additional vitamins. GOLO maintains a blue, whitegand gr

color scheme on its metabolic plan labeling and its website ow@adll34-1, Ex. A).GOLO’s

8 think the use of “lo” to substitute for “low” is fairly commpparticularly in relation to dietl
note the existence ttfie word “local”’ (low calorie)and products such as “lo-dough” (pizza
dough) and So-lo (Goose Island beer).
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“Release” pill is branded with orange text saying “Releasean opague white bottle, and
smaller blue and green text saying “GOLQd.). Goli’'s website does not appear to adhere as
strongly to a color scheme but incorporates black, white, and red signific&hlyGpli’s logo

is stylized in blaclor redtext on its websitand in white text on its translucent red product
bottles which are packaged a red and white boxld.).

While | recognize that sidey-side comparison of the conflicting marks is improper if
that is not the way buyers see the products in the market, | find that these distinctions
presentation have the overall effect of creating a difference between the maksind of the
consumerThe different stylization of the marks here is distinguishable from the “stiyking
similar” logos ForsLean and ForsThin$abinsawhere each logo contained the respective
product name, with the second syllable set off, placed in front of foliage to symbolize ¢us Col
forskohlii plant, from which the products were derived. 609 F.3d at 184 mifcase is also
distinguishable fronNoblr, Inc. v. Nobl Insurangen which the differegces in the parties’
domain names did not reduce the level of confusion among consumers because both parties
offeredinsurance. 2020 WL 1441615, at *2 (D. Del. Mar. 24, 20B1@ye,Plaintiff’'s website
homepage immediately touts the GOLO product’s ability to aid in weightDefendants
website features the apple cider vinegar gummy, promoting “all of the age old behefits
traditional ACV.” (D.l. 34-1, Ex. A). The websites and the product bottles are highly
distinguishable in their color schemes, font, and overall feel. Differences design, layout,
and color scheme of the parties’ websites and products are thus furtherdigbigihate
consumer confusiorsee A & H Sportswea37 F.3d at 216.

On balance, | find thahe firstLappfactor weighs againsinding a likelihood of

confusion.
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2. Strength of Mark (Lapp Factor Two)

To determine the strength of the mark, courts look to (1) the inherent features ofkhe ma
contributing to its distinctiveness or conceptual strength and (2) the factual eviddinee
mark’s commercial strength or of marketplace recognition of the rBak A & H Sportswear
237 F.3d at 221. Strong marks receive greater protection under the Lanhddh #&c222.

a. Conceptual Strength

The conceptual strength of a mark is determined by the classification of thentoarké
of four categories: (1) generic; (2) descriptive; (3) suggestive; and (4) primtrianciful.ld. at
221. On this spectrum, generic marks (suchdéet ‘thocolatdudge sodg receive no trademark
protection and arbitrary or fanciful marks (such as “Kd&ylagceive the highest level of
trademark protectiond. at 221-22. Arbitrary or fanciful marks “bear no logical or suggestive
relation to the actual characteigst of the goods.A.J. Canfield Co. v. HonickmaB808 F.2d
291, 296 (3d Cir. 1986). A suggestive mark “suggest[s] rather than describe[s] the dstcacte
of the goods,” and “imagination, thought or perception [is required] to reach a conclusion as to
the nature of goodsld. at 296, 298Suggestive marks “may receive lesser protection than
arbitrary markg especially where third party use exishs& H Sportswear237 F.3d at 222.
“Under the Lanham Act, stronger marks receive greater protection” because thgygteater
recognition, [so that] a similar mark is more likely to cause confusidnWhile generic marks
do not receive trademark protection, arbitrary, suggestivedesatiptive marks with a
demonstrated secondary meaning are entitled to trademark prot€ttemkpoint Sys269 F.3d
at 283.

Plaintiff argues that GOLO is a made word with no meaning in the English language.

(D.I. 11 at 13. Plaintiff asserts that GLO neither describes nor suggests anything about

10
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GOLO’s goods or servicedd() Thus, as a coined or fanciful term, GOLO should rec&ine
expansive scope of judicial protectionld.( citing Kos Pharms.369 F.3d at 71)3

Defendantpoints out that Plaintiff is a weight loss company whose core marks include
GOLO For Life, GOLOSE WEIGHTGOLOOK GREAT, GOLOVE LIFE. (D.I. 29 at 1p
“GOLOQ” is the phonetic equivalent of the phrase “go low,” which is how Plaintiff Wisests
slogan. [d. at11). This melding of words that are evocative of Plaintiff's services thus makes t
GOLO mark suggestive, entitling it to lesser protectitdh, €iting A & H Sportswear237 F.3d
at 223).

GOLO’s mark is suggestive to the extent that it requires consamagination to
determine that GOLO’s product serves as a means to “go low” with respeagtt l@ss, i.e., to
lose weightSee CrossFit, Inc. v. 2XR Fit Systems, | 2@14 WL 972158, at *5 (D.N.J. Mar.

11, 2014) (While KODAK is a “coined term that does not exist in the English language,”
CrossFit is not as “Cross’ (as in cross training) and ‘Fit’ are real tagssciated with exercise
and health”)Coryn Grp. Il, LLC v. O.C. Seacrets, In868 F. Supp. 2d 468, 485 (D. Md. 2012)
(mark that‘combines two words to create something that sounds like an English word, but is
spelled differently” and “conjures” favorable images of the product/serviseggestive, not
fanciful); see alsaote 8supra

Although the GOLO mark may be viewed as suggesitive not necessarilg “strong”
mark.Defendant assexthat third parties have registered the term “GOLO” as a trademark, and
has provided examples eighteerproducts in the health and wellness category that begin with
the letters “GQ’ and others that contain the word “GO.” (D.I. 29 at 11; D.I. 34, EXThese
factsshowing widespread third-party use of “GO” marks in the health and wellness field

demonstrate that “GO” marks are common, and therefore, Beak.e.gA & H Sportswear

11
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237 F.3d at 22Freedom Card, Inc. v. JPMorgan Chase & G432 F.3d 463, 476 (3d Cir.
200); Accu Personnel, Inc. v. AccuStaff, [823 F. Supp. 1161, 1166 (D. Del. 1993)e
mark in question, however, is GOLO, in its entirety, and the evidence before the court does not
amount to extensive use by third parties.

On balance, the conceptusiength of the “GOLO” mark weighs slightly in favor of
finding a likelihood of confusion.

b. Commercial Strength

The focus of the commercial strength inquiry is on consumer recognition of theSeark.
A & H Sportswear237 F.3d at 224. Evidence of money spent on advertising and increased sales
figures are among the factors to be considered, “[a]lthough evidence of money spent does not
automatically translate into consumer recognitidd.“Merely setting forth the amount of
money spent on advertising, while certainly relevant, does not suffice alone . . . to demanstrate
strong mark.’Primepoint, L.L.C. v. PrimePay, In&45 F. Supp. 2d 426, 438 (D.N.J. 2008).

Plaintiff states that ihas spent millions of dollars advertising its GOLO goods and
services through various media and has distributed over one million bottles and countless
materials bearing the GOLO mafR.I. 11 at 13)Plaintiff has more than 500,000 customers,
most of whom live throughout the United States, and its sales are substantial and gtdying. (
According to Plaintiff, hese facts establish a “high level of commercial strengtih,”citing
Kos Pharms.369 F.3d at 726

The commercial strength &aintiff's mark is neutralWhile there isndeedevidence

that Plaintiffhas spenmillions of dollarsadvertising(D.l. 14, 110), there is no evidenit&t it

12
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has achieved mark recognition in the nutrition or weight$esgners of thehealthindustry?

See A & H SportsweaR37 F.3d at 221. Without a showing that advertising and marketing
expenditures have created actual consumer recognition of Plaintiff’'s mark, greasotunt of
Plaintiff's advertising expenditures is not necessarily probative of the dtrehigs mark See

EMSL Analytical, Inc. v. Testamerica Analytical Testing Cdp06 WL 892718, at *7 (D.N.J.

Apr. 4, 2006) While Plaintiff's evidere that it has “distributed over one million bottles and
countless materials bearing the GOLO mark” (D.l. 11 at 13) is relevaatrdéamstantially
establishing an association in the minds of consumers between the mark and the prawvider of
services adertised under the mark, it does not, in my view, demonstrate secondary meaning or
commercial strength in and of itsefeeComponentone, LLC v. Componentart, 12008 WL
4790661, at *12 (W.D. Pa. Oct. 27, 2008). The present redsodacks direct evidence, such as
consumer surveys, to show consumer recognition of the “GOLO” r8akCheckpoint Sys.

269 F.3d 270 n.10 (citing cases observing that customer surveys are a useful and direct method
of demonstrating whether a mark has achieved a secondary meaning).

In the absence afirect evidence demonstrating consumer recognition of Plaintiff’'s mark,
the present record does not support a findingRkantiff's mark enjoys the marketplace
recognition required to find that it has secondary meaning, or commercial strength under the
second.appfactor.See Primepoint45 F. Supp. 2d at 438-39 (“merely setting forth the amount
of money spent on advertising, while certainly relevant, does not suffice . . . to demonstrate a

strong mark” without direct evidence of consumer recognition in the relevant madegtpbr

® There is a suggestion in the report of Plaintiff's survey expert that one of the fidntbav
report of Defendant’survey expert is that tH&veready”test he relied upon does not work if
the senior mark (GOLO) is not a strong mdix.l. 46-1, 1 49).

13
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these reasons, the combined conceptual and commercial strength of GOLO’s mark weighs
neutrallyin favor of a finding of likelihood of confusion.

3. Care and Attention of Consumers(Lapp Factor Three)

Under the third.appfactor,| assess “the price of the goods and other factors indicative
of the care and attention expected of consumers when making a puréh&dgd.Sportswear
237 F.3d at 215. “The degree of caution used by . . . ordinary consumers (or ‘reasonably prudent
buyers,’ as they are often called) depends on the relevant buying ElassMotor Co. v.
Summit Motor Prods., Inc930 F.2d 277, 293 (3d Cir. 199%)The “more important the use of a
product, the more care that must be exercised in its seled&ord™otor Co. v. Summit Motor
Prods., Inc, 930 F.2d 277, 293 (3d Cir.1991).

Plaintiff stateshat its customers purchase its product through websites, either its own or
Walmart's. (D.I. 11 at 14). According to Plaintiff, because sales are “as easygseaio
computer clicks,” they may often be an impulse purchddg. According to its website,
Plaintiff's “GOLO for Life Plan with 1 bottle of Releasebsts$49.95. This increases to $79.90
for two bottles, and $99.90 for three bottles, when purchased together. According to D&fendant
website, Goli gummies cost $19.00 for one bottle, with a discount available with the purchase of
five bottles at once, for a total of $89.00.

Both parties’ products fall into the general health category, an area whicls ‘ttaise
standard of care 3ee, e.gMcNeil Nutritionals, LLC v. Heartland Sseteners, LLC511 F.3d

350, 364 (3d Cir. 2007¥ee also Eniva Corp. v. Global Water Sols.,,14d0 F. Supp. 2d 1042,

10 plaintiff contends that the standard of care exercised by the reasonably pruderstgpuscha
equal to that of thieast sophisticated consumer in the class, ckiorgl, 930 F.2d at 293. The
Court inMcNeil Nutritionals, LLC v. Heartland Sweeteners, LéxXplained that the standard
cited by Plaintiff applies only to cases where there are a mix of “professiamhl” a
nonprofessional buyers, which is not the case here. 511 F.3d 350, 364 (3d Cir. 2007).

14
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1052 (D. Minn. 2006) (“niche wellness market [consumers] likely use care when selecting
healthbased products.”ature’s Best, Inc. v. Ultimate Nutrition, In@23 F. Supp. 2d 429,
434 (E.D.N.Y. 2004) (samePlaintiff’s offerings range fron$49.95-$99.90 and courts have
found that goods ithat price range are nbimpuls€’ purchass. See, e.gKate Spade LLC v.
Saturdays Surf LL50 F. Supp. 2d 639, 646 (S.D.N.Y. 2013) ($40-100 apparel not “priced at
an ‘impulse’ purchase level for most consumers.”).

In A & H Sportswearthe Court affirmed a district court’s finding that purchasers of $50-
$70 women’s swimwear were likely to be sophisticated. 237 F.3d at 2RENeil Nutritionals
the Court upheld a district court’s conclusion thatchasers “exercise some heightened care and
attention” when buying $4-$5 boxes of artificial sweeteners. 511 F.3d a€865umers who
purchase the parties’ products at $8®.90 thudikely exercise at least a similar level of care as
the purchasersiiA & H SoftwareandMcNeil Nutritionals. Wheregoods are set at different price
points, moreover, as here, consumers generally distinguish $seniKinbook, LLC v. Microsoft
Corp, 866 F. Supp. 2d 453, 467 (E.D. Pa. 20af)d, 490 F. App’x 491 (3d Cir. 2013R.J.
Ants, Inc. v. Marinelli Enters., LLT71 F. Supp. 2d 475, 495 (E.D. Pa. 20Thgre is a
difference of $30.90 between one bottle of Goli gummies and an initial purchase of SOLO’
product.

Given the prices of the products, and that both products are health-related, | fine that t
buyers of the parties’ products are relatively sophisticated and exercisedebrgk of care
when making a purchasing decision. Consequently, theltapdfactor weighs in favor of

Defendant.

15
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4, Goli’s Intent in Adopting the Mark (Lapp Factor Five)

For this factor, “courts must look at whether the defendant chose the mark to
intentionally confuse consumers,” and a “defendant’s intent will indicate ahlilasliof
confusion only if an intent toonfuseconsumers is demonstrated via purposeful manipulation of
the junior mark to resemble the sensot'Sabinsa609 F.3d at 187 (emphasis in original).
“[E]vidence of intentional, willful and admitted adoption of a mark closely simil#nécexisting
mark|[] weighs strongly in favor of finding [a] likelihood of confusioK&s Pharms.369 F.3d
at 721. As part of this inquiry, the Court must consider “[tlhe adequacy and care with which a
defendant investigates and evaluates its proposed mark, and its knowledge of sirkiéaomm
allegations of potential confusiond.

Plaintiff has provided no evidence of intent to confuse consumers. Goli, on the other
hand, has provided a detailed explanation of how it selectathitsin good faith. (D.I. 29 at 17;
D.I. 31at 1 1317). Plaintiff argues th&oli actedin bad faith becausé continued to use its
mark after Plaintiff demanded that it cease doing so. (D.l. 11 at 15). | do not thii this
evidence of bad faithContinuing to use the Goli mark just as equally supports an inference that
Defendandisagreesvith Plaintiff's infringement analysisSee Am. Orthodontics Cor2017
WL 8776960, at *9. By Plaintiff's logic, if a defendant defends againsidemarkawsuit, that
is evidence that the defendant should lose the lawsuit. | do not liainknakes any sense.

This factor weighs against finding a likelihood of confusibn.

1 The parties disagree on the law h@&intiff citesSabinsafor the proposition that Goli’'s

intent in adopting and continuing to use its mark cannot weigh against GOLO under any set of
facts, but either favors GOLO or is neutral. (D.I. 11 at 16; citing 609 F.3d atSahihsadoes

not support Plaintiff's position at all, however. In that case, the Court noted thatehefactor
involved disputed factual issues and thus was unable to hold that it favored either party as a
matter of lawld. at 188.0n the record before me, thenee no disputed factual issues as to

Goli's intent in using its mark. 1A & H Sportswearthe Court “discern[ed] no clear error or
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5. Length of Time Mark Used withNo Actual Confusion (Lapp Factor Four)
and Evidence of Actual Confusion I(app Factor Six)

| will simultaneously evaluate twioappfactors that “significantly overlapPrimepoint
545 F. Supp. 2d at 441, “the length of time the defendant has used the mark without evidence of
actual confusion arising,” and evidence of actual confugigiaH Spatswear, 237 F.3d at 215.
On one hand, “[i]f a defendant’s product has been sold for an appreciable period of g wit
evidence of actual confusion, one can infer that continued marketing will not lead to consume
confusion in the future. The longer the challenged product has been in use, the stronger this
inference will be."Checkpoint Sys269 F.3d at 291 (quotingersa Prods.50 F.3d at 205 On
the other hand, “[e]vidence of actual confusion is not required to prove a likelihood of
confusion.”Checkpoint Sys269 F.3d at 291. Contending that actual confusion exists in the
marketplace, Plaintiff submits evidence of alleged confusion events from consDeiersdant
argues the confusion evidence Plaintiff has presentde nsinimisand that a survepefendant
commissioned confirms theonclusion.

The Third Circuit has stated that “evidence of actual confusion may be highly probative
of the likelihood of confusion” because of the difficulty in discovering instancesexh
consumers or other third parties exhibit confusidnNeverthelessyhile “it takes very little
evidence to establish the existence of . . . actual confusiodistiact court may weigh the sixth

Lappfactor in favor of a defendant when it concludes that the evidence of actual confasion w

misapplication of law” in the District Court’s weighing of the intent factahendefendants’

favor, where there was plgnof evidence thatefendants created tlsputed mark in good

faith. 237 F.3d at 226. IndeeSabinsaecognizes such a possibility, since after noting that the
Court on appeal could not resolve disputed facts, the Court concluded, “we are unable to hold
that [the intent factor] favors either party as a matter of law.” 609 F.3d at 188. Thedammnc
sentence certainly implies that if the fael disputes were resolved in favor of the defendant,
then the intent factor would also favor the defendant.
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isolated and idiosyncraticMcNeil Nutritionals 511 F.3d at 3665cottPaperCo. v. Scott’s
Liquid Gold, Inc, 589 F.2d 1225, 1231 (3d Cir. 1918xtremely minimbevidence of actual
confusion does not establish a “pattern of confusion in the marketpledigi)respect to actual
confusion, “[i]t is within the District Court’s discretion to consider the factd,\vaeigh them.’A
& H Sportsweay 237 F.3d at 227.

Plaintiff states thabeginning in January 202, less than five months éxperienced
fifty -eight instances of confusion, growing to an additional nisetyen instances in the
intervening time since Plaintiff submitted its opening biifl. 11 at 4, 7, 9; D.l. 46 at 5)he
evidence includesmails, Facebook posts, messages via the GOLO online store, phone calls, and
voicemails in which consumers contacted GOLO to inquire or complain about some aspect of
Goli’s product or consumer experience with Géli(D.l. 12-1, Ex. 1)Plaintiff notes hat
Defendanthas also experienced least fiftyfive instances of confusion, totaling at least 210
instances of confusion in the record. (D.l. 46 at 5).

While Plaintiff offers the numerator in its determination of actual confusiont&vis
argument leads to the question: what is the denominator?

Just as one tree does not constitute a forest, an isolated instance of confusion does

not prove probable confusion. To the contrary, the law has long demanded a

showing that the allegedly infringing conductrees with it a likelihood of

confounding an appreciable number of reasonably prudent purchasers exercising
ordinarycare

12 The examples of actual confusion that Plaintiff cites overwhelmingly do not involve any
evidence of onsumers buying gummies thinking they were GOLQO'’s product or of consumers
buying a diet plan and Release thinking it was Goli’s product. That's where the reasonably
prudent consumer exercises care with what he or she is going to be ingesting for sthme heal
related reason. Instead, the examples genenaibjve the often careless complaining in which
frustrated consumers are apt to engage, which, due to the internet, has never lreen easie
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5 J. Thomas McCarthyicCarthy on Trademarks and Unfair Competit®23:6 (5th ed. 2030
In order forevidence ofin actual confusion event to be probative of a likelihood of confusion,
there must be “a causal connection between the use of similar marks and instactes of
confusion. Evidence must be viewed in conteRiotkland Mortg. Corp. v. S’holders Funding,
Inc., 835 F. Supp. 182, 197 (D. Del. 1993).

Viewing the aforementioned instances of alleged actual confusion in their poopekt,
| conclude that they do not function to weigh the sbdbpfactor in Plaintiff's favor. | must
view the confusion events within the proper universe of the parties’ interaction$iwndth t
parties.See Checkpoint Sy269 F.3d at 298-99 (juxtaposing number of actual confusion
instances with “the large number ofrails, customer inquiries, and other communications the[]
[parties] receive on a daily basisyee also EMSL Analytica2006 WL 892718, at *10s&me).
Assuming that each of the confusion instances Plaintiff has submitted represgestdere an
individual was actually confused because of the similarity of theepamarks,210 confusion
events, in the context of having 500,000 customers, would equate tgp@1@éat oPlaintiff's
customers, de minimisshowing of confusionSeeScott Paper589 F.2dat 1231 (nineteen
misdirected letters that the parties received during a period in which opesqlafifty million
cans of its products is “extremely minimal evidence” and does not demonstrateeta pat
confusion in the marketplace’EMSL Analytical 2006 WL 892718, at **9-10 (“Given that
EMSL works on approximately 233,000 projects each year, let alone the number of customer
inquiries that both parties receive annudilgeen-twenty instances of confusion does seem de
minimis.”). Defendanthas provided a review of its own “confusion” evidence: since its April
2019 launch, across 1,568,848 customer communicafitipstive of them, or 0.0035%,

mention “golo.” (D.l. 29 at 15).
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Crediting all these submissions, the evidence of actual confusion is isolated and
idiosyncratic.See A & H SportsweaR37 F.3d at 227. “Ownership of a trademark does not
guarantee total absence of confusion in the marketplateAlthough some cases hold that,
given the difficulty of proving actual confusion, relatively little showing on the part of the
plaintiffs isrequired, others warn against using isolated instances of confusion to buttress a
claim.Id.

Plaintiff citesCountry Floors, Inc. v. Partnership of Gepner & Fandsupport of its
argument, stating th#there just four instances of actual confusion were enough to find in favor
of the plaintiff. (D.l. 11 at 10 The instant case is distinguishable, howele€ountry Floors
the Third Circuit reversed a grant of summary judgment in favor of a defendant were th
plaintiff had adduced evidence that suppliers and other business contacts confusentiffie plai
and defendant. Specifically, there was evidence that directory assistandecmaal cpller the
number for thelefendant’s store rather than that of pkentiff’'s showroom, that one ahe
defendant stores received a past due notice and other materials intendedplairitie, that
the number of inquiries about a connection between the parties had increased, and thairan interi
designer had confused the two stores. 930 F.2d 1056, 1064 (3d Cir. 1991). Here, Plaintiff has not
submittedevidence other than the communications of consumiessontacted GOLO.

Similarly, Plaintiff argues th&210actually confused consumers far exceeds the “few
incidents” of actual confusion thKbs Pharnaceuti@ls holds to be “highly probative of the
likelihood of confusion.” (D.l. 46 at 5; citingos Pharms.369 F.2d at 720). IKos
Pharmaceuticalssixty instances of actual confusioerg“more than enough evidente,
regardless of the total number of possible instances. 369 F.2d &iké2Qountry Floors the

type and variety of evidence credited by the Coukas Pharmaceuticalare distinguishable
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from the case here, and included medical professionals providing patients the wrong drug
samples and, on one occasion, improperly filling a prescription; doctors complaining to Kos
representatives about “Advicor,” when their complaints concerned Altocor; andahedi
professionals confusing Altocor samples with Advicor samples, Altocor repatigeatwith
Advicor representatives, or Altocgponsored events with Advicor-sponsored eveédiddere,
Plaintiff offers communicationgdm consumers who purchased Gulho are unsatisfied for
whatever reason, and mistakenly contacted GOLO to complain.

Defendant had substantial sales of $23 million in 2019, a period for which Plaintiff does
not submit any evidence of confusion. (D.I. 31-1, Ex. M). Even if 90% of these sales were
businesgo-business sales and not “retail saled”; ©.l. 46 at 3), the likelihood of confusion
with which the Lanham Act is concerned is not limited to confusion of products among
purchasersSee Arrowpoint Capital Corp. v. Arrowpoint Asset Mgmt., LT93 F.3d 313, 321
(3d Cir. 2015). That there is no evidence of confusion from April 20I8raary2020 is
therefore notablgSeeD.I. 11 at 4).

The strength of the actual confusion events Plaintiff presents is further undk:miee
| consider the nature of some of the evidence. The probative value of a misdirected
communication, like some of the evidence Plaintiff has submitted in which thespdgrought
[they were] dialing G-O-LF (D.I. 12-1, Ex. 1 at 4), for example, is decreased when the Court
cannot tell whether the mistake resulted from the author’s confusion ddrtiespsimilar marks
or from inadvertencesee Checkpoint Sy269 F.3d at 29&ee also Duluth News-Tribune v.
Mesabi Publ’'g Cq.84 F.3d 1093, 1098 (8th Cir. 1996) (misdirected communications that are not
a result of the sender’s confusion of the parties’ marks are not evidenceadfcactfusion).

Goli states thatwenty-four of Plaintiff’s initially identified fifty-eight communications appear to
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be misdirected communications. (D.l. 29 at 16). The Court’s independent review suggests tha
least some of these communications are those wherein consumers intended t&odirdaad
contacted GOLO instea®Ilaintiff has not provided affidavits or testimony on the part of the
authors of the misdirected communications that would provide the Court with useful context for
evaluating whether the communications were the result of confusion between thee ienties.

See Componenton2008 WL 4790661, at *20.

“In borderline cases where evidence of actual confusion is not available or is not
overwhelming, the gap should be filled by a properly conducted survey of the relevamif clas
prospective cstomers of the goods or services at issUebban Outfitters v. BCBG Max Azria
Grp., Inc, 511 F. Supp. 2d 482, 498 (E.D. Pa. 2007). A survey can serve as circumstantial
evidence of actual confusion, “but only to the extent that theegueplicates the real world
setting in which instances of actual confusion would ocddr.”When the percentage results of
a confusion survey dip below 10%, they can become evidence which will indicate that confusion
is not likely.” 5McCarthy on Trademark§ 32:189 (collecting cases). Here, Defendant’s
trademark survey expert Mr. Poret conducted two different surveys. In thé/fiirsoret found
a 0.5% net confusion rate, in the second, a zero percent confusion rate. (D.l. 29 at 16).

Plainiff criticizesthe reliability of Mr. Poret’s surveys, arguing that the Court should
disregardhem because Mr. Porstirveyed an under-inclusive universe; surveyed a universe
biased in Goli’s favor; inappropridyeusedan Evereadysurvey; presented the stimuli to the
respondents in a manner biased in Goli’s favor; used an inadequate or no control; used
unambiguous and imprecise questions; and did not pretest either of the surveys. (D.I6X6 at 5-
do not dismiss these surveydtas stagebut the criticisms by Plaintiff’'s expert give me enough

pause thak do not rely upon them.
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Viewing all the actual confusion evidence in context, including in light of the large
number of custometdat Plaintiff hasand considering the relevant law, | conclude that the
evidenceof confusion that Plaintiff has presented amounts to “isolated and idiosyncratic”
instances of actual confusidBee McNeiNutritionals, 511 F.3d at 36@laintiff’'s postpurchase
actual confusion demonstration is not strong enough to weigh thd_apfactor in its favor.

On balance, both the fourth and sik#ippfactorsdo notweigh strongly for or against finding
likelihood of confusion.

6. Marketing or Advertising Through the Same Channels(Lapp Factor Seven)

Targets of the Parties’ Sales Effortsl{app Factor Eight), and Relationship of Goods

in Consumers’Minds (Lapp Factor Nine)

Under the seventhappfactor, | examine “whether the goods, competing or not
competing, are marketed through the same channels of trade and advertised through the sam
media.”A & H Sportswear237 F.3d at 215[his factor looks at the “media the parties use in
marketing theiproducts as well as the manner in which the parties use their sales forces to sell
their products to consumerdbs Pharms.369 F.3d at 722. “The greater the similarity in
advertising and marketing campaigns, the greater the likelihood of confuSalritisa 609 F.3d
at 188.

The eighthLappfactor requires me to consider “the extent to which the targets of the
parties’ sales efforts are the sam& & H Sportswear237 F.3d at 215. The nintlappfactor
requires the court to consider “the relationship of the goods in the minds of consumers; whethe
because of the neatentity of the products, the similarity of function, or other factdis.*The
guestion is whether the consumer might therefore reasonably conclude that one company would

offer both of these related productsisons 30 F.3dat 481.
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Both parties market their products, both described as “nutritional supplements,” on
Facebook, Pinterest, and Instagram, as well as on television. (D.l. 11 at 16). Tdeghsoti
share channels of trade: they both sell their products through their respectivesvatdit
www.walmart.com. Id.). Defendant also Isa large presence on Amazon.com while Plaintiff
does not use the platform at all. (D.l.&918). While both parties sell on Walmart.com, that site
accounts for 0.1% of Defendasiales.Ifl. at 17).Defendant contersthat the parties sell
different products, to different consumers, in different wags). | agree that the products are
different. Whereas Plaintiff's weight loss prodwzimpetesvith other diet plans, Defendast’
gummiescompetewith other nutritional supplementation products, including companies selling
gummies that contain apple cider vinegar.

That the two parties advertise and sell on the Internet has become largelirtraev
this factor.See Healthbosslobal Partners, LLC v. UndeArmour, Inc, 2016 WL 3919452, at
*7 (D. Del. July 19, 2016). “Today, it would be the rare commercial retailer that did not adverti
online, and the shared use of a ubiquitous marketing channel does not shed much light on the
likelihood of consumer confusionNetwork Automation, Inc. v. Advanced Sys. Concepts, Inc.
638 F.3d 1137, 1151 (9th Cir. 2011).

Plaintiff emphasizes that Defendant hasted the weighiess properties of its gummies
many times, in many ways. (D.l. 46 at 8; citing D.I. 13-1, Ex. B, D.I. 31, Ex. A at 1, D1l.a80-
11, n.2). Defendant has Instagram advertisement that states, “Goli makes weight loss . . .
simple!” and that Goli gummies offer “[a] simple way to reach health goals likentvedgtrol.”
(D.l. 46 at Ex. BB). While both products offer weightddsenets, Plaintiff's product is a
capsule, while Defenddstproduct is a chewable gummy. Plaintiff's product appears to be

specifically designed for weight loss and is accompanied by a weight loss program baoklet—
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consumer must first buy the whole plan befpurchasing additional refills of the Release pill,
which is advertised as targeting insulin resistance to promote fat loss. Defepdadidct is
marketed as a chewable apple cider vinegar nutritional supplement thatgs@wairiety of
health benefg, including weight management.

The parties target different consumers—individuals actively seeking to losaia cert
amount of weight for Plaintiff and individuals seeking to support their overall health, including
manage their weight, for Defendant. Tlassens the overlap in channels suckagsal mediar
other marketing campaigns. Although the customers of both products are interested imgnprovi
their health, including through weight loss and control, GOLO describes its product as
specifically intended to target weight loss by combatting insulin resistance through its metabolic
health program and Release pill. Goli, on the other hand, promotes its product as containing
various benefits of apple cider vinegar, including supporting gut health fanhdajestion,
supporting healthy weight management, reducing appetite, supporting a healthy immune system,
supporting heart health, and helping to improve energy. Both products are categorized on
Walmart’'s website as “Weight Management” products. Butiwithat category, GOLO’s
product is sub-categorized under “Weight Loss Pills,” and Goli’s product isadeberized
under “Natural Weight Management.”

“When two products are part of distinct sectors of a broad product category, they can be
sufficiently unrelated that consumers are not likely to assume the products offiginatbe
same mark.CheckpointSys, 269 F.3d at 288. Given the differences in the products’ intended
usage, the GOLO weight loss program and Release pill and the Goli gummy supplement are
directed to different consumeSee Zalatel v. Prisma Labs, In2017 WL 877302, at *6 (D.

Del. Mar. 6, 2017).
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A review of the parties’ marketingaterials reinforces their use of different strategies
that appeal to different segments of customers in the health and wellness Riankdf’'s
Instagram page (@goloforlife) follows the brand’s blue and green theme and featigleisloss
content, includingnotivational quotes, testim@is, healthy meal suggestions, and photos of
people who have lost weight with GOLO. (D.l. 34-1, Ex. Bgfendant Instagram page
(@goligummy) adheres to its red theme #mebosts are mostly of young people enjoying the
Goli gummy or of the Goli bottle. (D.I. 31-1, Ex. Befendant Facebook page focuses on the
gummy’s palatable approach to apple cider vineder. Ex. G).

On balancethesefactors weighagainst finding a likelihood of confusion.

7. Weighing theLapp Factors

GOLO and Goli are similar in sound, but not appearance. GOLO is suggestive, alluding
to “go low,” which might distinguish its mark from that of Goli or a similar product with an
entirely madeup name. The products in question are both related to weight management to some
degree, but GOLO is specifically directed at weight loss through combatting iresiftance,
whereas Goli is marketed as a nutritional supplement that containsahle benefits of apple
cider vinegar. While there have been some instances of actual confusion, they moatiyaappe
occur when customers are more prone to carelessness, that is, after sales hage occurr

On balance, theappfactors weigh against finding a likelihood of confusion. Thus, | do
not find that Plaintiff has shown a likelihood of success on the merits.

B. Irreparable Harm

A plaintiff must demonstrate a likelihoednot just a possibility—of irreparable harm in
the alsence of an injunctiorkerring, 765 F.3cat 217 (citingWinter, 555 U.S.at22). To satisfy
the irreparable harm requirement, the plaintiff must demonstrate a significaot higkm that
cannot adequately be compensated by monetary danssgeddams v. Freedom Forge Corp.
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204 F.3d 475, 484-85 (3d Cir. 2000). The “availability of money damages for an injury typically
will preclude a finding of irreparable harnReilly v. City of Harrisburg858 F.3d 173, 179 n.4
(3d Cir. 2017). “Grounds for irreparable injury include loss of control of reputation, loss qf trade
and loss of goodwill. Pappan Enters., Inc. v. Hardee’s Food Sys.,, Ih43 f.3d 800, 805 (3d
Cir. 1998).A “critical aspect” of factfinding in this context is “drawing reasonable inferences
from facts in the recol” Groupe SEB USA, Inc. v. Euro-Pro Operating L.[ZC4 F.3d 192, 205
(3d Cir. 2014). The court may only grant a preliminary injunction when a plaintiff has made a
clear showing of a likelihood of irreparable hatch.at 204;Reilly, 858 F.3d at 179.

Plaintiff argues that as a result of Goli's use of its mark, GOLO has losbtohits
hardearned reputation in the marketplace and the goodwill associated with its G&ik@nd
trade name. (D. I. 11 at 17). GOLO asserts that this constitutes irregaaabl¢hat money
alone cannot remedy, and only an immediate injunction will prevent further harm to GOLO, its
mark, andts name. [d. at 18).

The irreparable harm and likelihood of confusion analyses are ditlacttiff argues
that @li gummy supplerantis “directly competitive” withthe GOLO nutritional supplement
(but daesnot explain how or why they directly competéjl.). Defendansells Goli gummieson

its website (www.goli.conm), andPlaintiff sells itsproduct and servicem its website

(www.golo.con). (Id.). And Defendansellsthe Goli gummiegor less tharPlaintiff’'s product.

(Id.). Plaintiff contends, “These facts place the GOLO reputation at perilous risknongithe
many instances of actual confusion is a disgruntled consumer who, having been duped into

thinking GOLI and GOLO are the same, mistakenly believes that GOLO has engaged in
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‘misrepreserdtion or bait and switch!”” and threatens to sue. &t 1819).® But Plaintiff
cannot establishlikelihood of irreparable harm based only on evidence supporting a likelihood
of confusion between the mark&ee Ferring765 F.3d at 216.

Plaintiff has &iled to meet its burden to produce evidence showing there is a non-
speculative likelihood of irreparable harBeed. at 219. A key lesson froiferring is that
Courts considering whether to grant injunctive relief must exercise their equdiabietion in a
caseby-case, facspecific mannend. at 214 A critical aspect of faefinding in this and other
contexts is drawing reasonable inferencemffacts in the recordSee generally Anderson v.

City of Bessemer Cityt70 U.S. 564, 574 (1985).

The inference that Plaintiff is likely to suffer irreparable harm to its brandatpn and
goodwill is not supported by the facthe evidence of recordés not demonstrate that GOLO
has a particular reputation among consumers, or that its recognized by consumerst® genera
goodwill. There is no evidence here that Plaintiff's product enjoys a strong reputatten as
premier weight loss or, even more broadly, weight management and nutritional support brand on
the marketSeeGroupe SEB USA’74 F.3d at 2Q5As Plaintiff's product is sold exclusively
online (D.l. 11 at 18), there is no concern that the parties’ products are sold sidie-by:retail
shelvesSee id

Plaintiff needs to make a “clear showing” of harm to reputation and goodwill to
constitute irreparable harm, such that the “extraordinary remedy” of pretimimanctive relief

is warrantedWinter, 555 U.Sat 22 Kos Pharms.369 F.3d at 708/Nhat Plaintiff offers is a

131 note that nothing in the record suggests that “GOLI,” licagpital letters, is a form of the
mark that Defendant ever uses. “GOLI” appears only in Plaintiff's briefirige Goli trademark
‘consists of standard characters without claim to any particular font sty@egrsiolor.” (D.I.
34-1, Exh. B).
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series of complaint®® GOLOfrom disgruntled consumers who purchased Goli’s product and
are dissatisfied with the product for some reason, or who purchased GOL®eRblgantended
to purchase Goli gummies:or example, Plaintiff presents evidence of a consumer who seems
to have intended to purchase gummies (“your ads ... talk about chewable”), but received GOLO
Release and the accompanying plan, complaituirgOLOthathewas“ripped off and will tell
everyone | can ndb buy your product? (D.I. 11 at 19; D.l. 12-1, Ex.)5Without more, for
example evidence that this particular customer has a platform wheneopinions on health-
related products are well regarded even considered, by customers, it is hard to infer that any
consumer goodwill that Plaintiff does have will be even minimally diminished. Addasssed
previously, there is no evidence of record that Plaintiff maintains a partieplatiation in the
marketplacen the first instanceln someexamplesffered by Plaintiff to show that consumers
were confused by the parties’ products, once alerted to their mistake, consumerdg who ha
contacted GOLO instead of Goli acknowledged their mist&ee,(e.g.D.l. 12-1, Ex. 4, 8, 36a).
There are no further feecto support an inference that these individuals G@d.O in disrepute.
The Supreme Court has made clear that a “possibility” standard of irrepheabi is
“too lenient” and is “inconsistent with our characterization of injunctive rabedn

extraordinary remedy that may only be awarded upon a clear showing that th# [@aintitled

14The complete email chasuggests the customer was not a reasonably prudent purchaser. He
ordered a diet plan and Release thinking he was ordering gumirigeBrst email says, |

ordered GOLO and got alot of paper and Release | feal like | got ripped off. Wit | or
something | think thats what | want.” GOLO respondsdantifying itself asGOLO, saying

that itsells a supplement called Release, and then asking what the customer thought he was
ordering. His second email says, “your ads do not say that thay talk about chewable not the thing
you sent me. | still think | was ripped off and will tell everyone | can not to buy your product
After a second response from GOLO suggesting the customer was confusing GOLO with Gol
which sells gummy ACV supplements, the customer’s third lesaa, “your double talk is nuts

| will go on line and tell the world that this is a big rippoff you can’t get what you order. | would
send it back but I put it where it should go in the tragb.1. 12-1, Ex. 5).
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to such relief."Winter, 555 U.S. at 22. Plaintiff has not shown any lost sales as a result of any
activity of Defendant nor any harm in the marketplace, or any injury amounting to iblkepara
harm. Comparatively isolated instances of upset consumers, in the context of the 500,000
customers that Plaintiff claims, are not enough to overcome the “clear shoteindgad set
forth by the Supreme Couee id

Because the evidence of record does not support a finding of irreparable hairdehwil
Plaintiff's motion for a preliminary injunction. “[A] movant for preliminary equigabelief must
meet the threshold for the first two ‘most critical’ fastat must demonstrate that it can win on
the merits . . . and that it is more likelathnot to suffer irreparable harm in the absence of
preliminary relief.”Reilly, 858 F.3d at 179. The Court considers the remaining two factors only
if the first two “gateway factors” are satisfidd. Consequently, | need not reach an analysis of

the baance of hardships and public interest.

V. CONCLUSION

A preliminary injunction is “an extraordinary remedy, which should be granted only in
limited circumstances Kos Pharms.369 F.3d at 70&laintiff has failed tanake a clear
showing of entitlement to such reli&ee Winter555 U.S. at 2ZTherefore] will deny

Plaintiff's motion fora preliminary injunction. An accompanying order will be entered.
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