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PER CURIAM?

Presently before the Court is a disciplinary matter involving Respondent Frank G. Fina.
The Supreme Coudf Pennsylvaniguspended Mr. Fina from the practice of law in Pennsylvania
for a year and a day for violation of Pennsylvania Rule of Professional ConductCHfild@ of
Disciplinary Counsel v. Fina, 225 A.3d 568 (Pa. 202@per curiam). Pursuant tdDistrict of
DelawarelLocal Rule 83.6(b)(1), Mr. Fina has been suspended from practice in this Court since
his suspension in Pennsylvania.

Mr. Fina clams that discipline in this Couitlentical to that imposed in Pennsylvaisa
unwarranted undetocal Rule 83.6(b)(5). Having undertaken the analysis required, the Court
agrees As set forth below, Mr. Fina’s suspension frpractiang law in thisCourtis lifted.

l. BACKGROUND

Mr. Finahas beena member of the Bar of the Commonwealth of Pennsyhsanée 1994
During his legal career, Mr. Fina has worked with the United States Departmkrdtiok as an
Assistant United States Attorney; as Firssistant District Attorney for Union County; as a Senior
Deputy Attorney General for Capital Litigation with théfiGe of the Attorney Generabf the
Commonwealth of Pennsylvanf&fOAG”); as the Chief Deputy Attorney General for the Public
Corruption, Cnminal Prosecutionsand Child Predator sections of OAG; and as an Assistant
District Attorney for Philadelphia(D.l. 5 at 1611). After he left government servichr. Fina
began working in private practicePrior to the disciplinary proceedings leaglito the matter

before this Court, Mr. Fina had not been subject to attatiseypline. (D.I. 5 at 11).

! On July 17, 2020, Chief Judge Stark assigned this matter to Judge Noreika to deliver this
opinion for the Court.
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A. The Pennsylvania Disciplinary Proceedings

The conduct at issue relates to Mr. Fina’s actions in connection with cases anisirigd
Penn State child abuse scandal. Mr. Fina led the investigatiBenn State assistant football
coach Jerry Sandusky. As part of the investigatOAG subpoenak three Penn State
administratorgGary Schultz, Timothy Curley, and Graham Sp3gritestify before atatewide
investigativegrand juryassembled in response to the scandBhe threeadministratorswvere
representetdefore the grand jury bpenn Statgeneral counsel Cynthia Baldwin.

On October 2, 2012, Ms. Baldwirerself wasubpoenaed to testify before the grand jury.
The subpoenthatissued to Ms. Baldwin bore the name and contact informatiBnuae Beemer
Mr. Fina’s supervisor.lt was also signed byudgeBarry Feudale, theupervising judgéor the
Penn State child abuserestigatinggrand jury Mr. Fina’s name did not appear on Ms. Baldwin’s
subpoena.

Prior to Ms. Baldwin’s testimonygn October22, 2012 Judge Feudaleeld a hearing about
the permittedscope of her testimony. During that heariMg, Fina repeatedly represented to
Judge Feudale that he wouldtinvade any privilege that was claimed or could be claimed by the
three administrators,nd specifically stated that he would not question Ms. Baldwin about

Mr. Schultz’'s oMr. Curley’s“testimony before the grand jury, and any preparation for or fellow

up they had” withher. See D.B. R&R® at 11 ] 39-41(D.I. 5, App. 4 at 178a-5la); accord

2 Ms. Baldwin is a former justice dhe Supreme Court of Pennsylvania. As she was not
acting in a judicial capacity in this matter, the Court setiether adMs. Baldwin.

3 The Report andRecommendatia of Disciplinary Boardof the Supreme Court of
Pennsylvanidre: Office of Disciplinay Counsel v. Frank G. Fin®.1. 5, App. 4 at 173%a
78a) is referred to as “D.B. R&R” and the Report and Recommendation of the Hearing
CommitteeRe: Office of Disciplinary Counsel v. Frank G. Fifial. 5, App. 4 at 1722a
38a) is referred to as “H.C. R&R.”
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Transcript ofOctober 22, 201Zonference ab-6, 1011, 13(D.l. 5, App. 1 at7a-%). Judge
Feudale Bowed thetestimony of Ms. Baldwin to go forward based ths stipulation— that
Mr. Fina would not question Ms.Baldwin about her representation of the Penn State
administratorsSeeD.B. R&Rat 11 742, 222 (D.I. 5, App. 4 at 1751a, 1762agcord Transcript
of October 22, 201Zonference at 125 — 126 (D.I. 5, App. 1 at 8a) On October 26, 2012,
despite his earlier representations to Judge Feudaldsina questioned Ms. Baldwisbout her
communications with théhreeadministratoré. See, e.g., D.B. R&R at 1115 Y 4449 (D.. 5,
App. 4 at 1751a-55a) (quoting passages from Ms. Baldwin’s grandppsarance.

More than five years later, on Januagy 2018, the Pennsylvania Office of Disciplinary
Counsel (the ODC”) filed apetition (“the ODC Petitionglleging thatMr. Fina had violated
Pennsylvania’s Rule of Professional CondtiPC”) 3.10. RPC 3.10 states:

A public prosecutor or other governmental lawyer shall not, without
prior judicial approval, subpoena an attorney to appear before a
grand jury or other tribunal investigating criminal activity in
circumstances where the prosecutor or other governmental lawyer
seeks to compel the attorney/witness to provide evidence concerning
a person who is or has been represented by the attorney/witness.
The Explanatory Comment accompanying RPC 3.10 further provides:
It is intended that the required “prior judicial approval” will
normally be withheld unless, after a hearing conducted with due

regard for the need for appropriate secrecy, the court finds (1) the
information sought is not protected from disclosure by Rule 1.6, the

Mr. Fina disputes that Ms. Baldwin represented the three administrators in tiseingle
capacitiesand that the communications asked about were privileged. The first judge to
review the issue agreed with hine¢ D.I. 5 at 22 47 (citations omitted))he Superior

Court in Pennsylvania, however, overturned that decisifd. at 23 50 (citations
omitted)). Mr. Fina asserts that the Superior Court decision was erroneous and should have
been appealed (but was not for political reason®&.g., id. at 27 Y 7576 (citations
omitted)). Even if that were so, the Pennsylvania Supreme Gdtimately determined

that Ms. Baldwin “represented Curley, Schultz, and Spanier in their persapadities at

the time of their grand jury testimony.Office of Disciplinary Counsel v. Baldwin,

225 A.3d 817, 832-37 (Pa. 2020).
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attorneyclient privilege or the work product doctrine; (2) the
evidence sought is relevant to the proceeding; (3) compliance with
the subpoena would not be unreasonable or oppressive; (4) the
purpose of the subpoena is not pnty to harass the
attorney/witness or his or her client; and (5) there is no other feasible
alternative to obtain the information sought.

On June 14, 2018, July 27, 2088d August 1, 2018, a Hearing Committ4be Hearing
Committee” or “the Committée comprised of three Pennsylvania attorneys held hearings
regardinghe ODC Petition (See D.I. 5 at 32a9399. During those hearings, the ODC called one
witness— Lawrence Fox, Esquire as an experon legal ethics in Pennsylvania and elsewhere
and entered a number of documents into the retdddring the hearingdVir. Fina testified and
calledthree additional witnessesRichard H. Sheetformer Executive Deputy Attorney General
of Pennsylvanip Amy Zapp(Chief Deputy Attorney Generaf Pennsyania) and Ms. Baldwin.

The Hearing Committee issued its Report and Recommendation on December 2820iding
thatMr. Fina “did not violate Rule of Professional Conduct 3.18¢& H.C. R&Rat 17(D.I. 5,
App. 4 at 1738a). In doingp, theHearing Committee stated:

To satisfy the first element of the Rule 3.10, the ODC must prove
that Responderdubpoenaed an attorneyihe subpoena at issue
does not bear Respondenhame as thequesting Deputy Attorney
General, but that of his superi@tuce Beemer.The ODC did not
offer any evidence that Respondent issued the subpoena to
Ms. Baldwin or even caused it to Iesued. Under Rule 3.10, the
forbidden action is subpoenaing an attorney without prior judicial
approval .. . . Here, there is @ proof that Respondent committed
the action of subpoenaimgs. Baldwin. Nor is there proof that Rule
3.10 is nevertheless applicable to Respondent dabitiact that

he did not issue the subpoen&ithout such proof, the ODC cannot
make out aviolation of Rule 3.10.

Mr. Finaargueghat these documents were not authenticated and the ODC failed to comply
with the Pennsylvania Rules of Evidence as required for such proceedingd.[. 5 at

32-33 11 99100). Mr. Fina, however, made those objectitmthe Hearing Committee,

and that Committeeverruledhis objections. e, e.g., D.I. 5 at 26 67 (citing to various
sections of hearing transcript where objections were raigsedpp. 1 at 3a (“HC CHAIR
DETERMINATION ODC'’S EXHIBITS 136 ADMITTED INTO RECORD?”)).
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Regulations that argpenal in naturemust be"strictly construed.
. . .Because Rule 3.10 is clearly penal in nature, it must be strictly
construed.

Id. at 16(citations omittedD.l. 5, App. 4 at 173a).

Both theODC and Mr. Finahenfiled exceptions to the Hearing Committee’s Report and
Recommendatiorwith the Disciplinary Boardof the Supreme Court of Pennsylvania (“the
Disciplinary Board” or “the Board”), along witbppositions teach other'&xceptions After a
hearing® the DisciplinaryBoard issuedts own Report and Recommendationsncludingthat
Mr. Fina violated RPC 3.10(See D.1. 5, App. 4 at 17393d6a). It based thisonclusionon the
finding that “OAG is the prosecutor referred to in the rule,” “OAG as the proseaubady and
through its representatives, issued the subpoena,” and Mr. Fina “represented QA& ataait
times.” See D.B. R&R (D.1. 5, App. 4 at 1764a-6pha

Mr. Fina petitioned the Supreme Court of Pennsylvania to allow argument on exceptions
to the Board’s Report and Recommendatiofiat petition was grantedAfter briefing and oral
argument, on February 19, 2020, the Supreme @oitetredhe Orderat issue herdirectingthat
Mr. Fina be suspendedOffice of Disciplinary Counsel v. Fina, 225 A.3d 568 (Pa. 202Qper
curiam). In a concurring statement, Justice Weatibpted the DisciplinarBoard’s conclusions
regardingthe meaning of “a public prosecutor” in RPC 3.10d. at 569-/0 (Wecht, J.

concurring)’

This Court does not have a record of the hearing before the Disciplinary Boardindr. F
has represented that no record was maSee [§.I. 5 at 30 1 90).

Justi@ Donohue joined Justice Wecht's concurren@éfice of Disciplinary Counsel v.
Fina, 225 A.3d at 568.



Case 1:20-mc-00103-MN Document 7 Filed 07/20/20 Page 7 of 17 PagelD #: 1985

B. Proceedingsin the District of Delawar e

Mr. Fina served as defense counsel in a criminal matter in this Courtin 2018. In connection
with that matter, he submitted a certificate of good standing and entered his appe&@anc
March 19, 2020, Mr. Fina filed in this Court a copy of the Febrd#)20200rder of the Supreme
Courtof Pennsylvania suspending him from the practice of law in Pennsylvarnadgear and
oneday for violation ofRPC3.10. (D.l.1). On April 1, 2020pursuant to Local Rule 83.6(b),
this Court ordered Mr. Fina tshow cause as to why it should not impose reciprocal discipline
identical to that imposed by tiennsylvani&upreme Court(D.l. 2). Mr. Finaresponded to the
Order on April 30, 2020(D.1. 5).

. LEGAL STANDARD

Local Rule 83.6(b) governs the imposition of discipline reciprocal to that imposed by
another court. Pursuant td_ocal Rule 83.6(b{2), an “attorneyadmitted to practicéeforethis
Courtshall, upon being subjected to public discipline by any other Court of the United States or
the District of Columbia, or by a Court of any state, territory, commonwealth or possestien of
United Stategpromptly informthe Clerk [of this Court] of sucfiction.” Once the attorney informs
the Clerk the Courtmustissue an order to show cause as to why it should not impose reciprocal
discipline. See D. Del. LR 83.6(b)(3). Rule 83.6(lB) instructsthat the Courimust impose
identical discipline unless it finds that:

(A) The procedure was so lacking in notice or opportunity to be
heard as to constitute a deprivation of due process; or

(B) There was such an infirmity of proof establishing the
misconduct as to give rise to the clear conviction that thisrtCo
could not, consistent with its duty, accept as final the conclusion on
that subject; or

(C) The imposition of the same discipline by this Court would result
in grave injustice; or
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(D) The misconduct established is deemed by this Court to warrant
subsantially different discipline.

D. Del. LR 83.6(b)3).

The United States Supreme Court hastructedthat a district courts reviewof such
mattersshould entail “an intrinsic consideration of the recor8dling v. Radford, 243 U.S. 46,
51 (1917). That is to say, “there is no entitlement to a de novo trial before the District Court.”
Inre Surrick, 338 F.3d 224232 (3d Cir. 2003) Instead district cours should look at the state
record as a whole and determine whether different discipline should be impdsati23132;
seealso D. Del. LR 83.6(b)(h

Additionally, this Court, “like all federal courts, has the power both to prescribe
requirements for égmission to practice beforgt] and to discipline attorneys who have been
admitted to practice befofe].” Matter of Abrams, 521 F.2d 1094, 1099 (3d Cik975). Thus,
“although the decisions of state courts in such matterseatitled to respectthey are‘not
conclusively binding on the federal courtsin re Surrick, 338 F.3dat 231 (citing In re Ruffalo,
390 U.S. 544, 547 (1968)The discipline imposed by the state is the starting point of the inquiry,
but the Court has a duty “tbetermine fofitself an attornejs] right to continue to be a member
of this Bar.” Sdlling, 234 U.S. at 50.

1. DISCUSSION

Mr. Fina assertsthat all four exceptions to reciprocal enforcement, “individually and
collectively apply to this matter and warrant relief from identical discipline” h@d. 5 at 12).
In arguing for their application, however, he blends many of the issues bearing on each distinct

category. The Coudiscussegach exceptiobelow.
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A. L ack of Due Process

Mr. Fina argues thdahedisciplinary procedure in Pennsylvania violated fundamental due
procesgor numerous reasongD.l. 5 at31-3817 94118). As detailedabove, however. Fina
has been afforded the opportunity to submit both written and oral argument to three different
disciplinary bodies over the course of almost two years. First, he was dffoedepportunity to
(and dig file an Answer to the ODC'’s Petition for Disciplinérhen, he was heard by a three
personHearing Committeen the matte At thathearing -which spanned three days spaced out
over more than a month he was allowed to (and did) make objections, engage in -cross
examinationand present evidence, including fact witnesdéext, after theHearingCommittee
issued its Report, Mr. Fina was allowed(émd did file, to the Disciplinary Boardexceptions
regarding th&€ommittee’sReport and a brief in opposition to exceptions filed by the ODit&n
a threeperson panel of the Disciplinary Board hosted oral argunitenally, after the Disciplinary
Board issued its Report and Recommendations, the Supreme cZdRehnsylvaniaaccepted
Mr. Fina’s petition for review There, he was permitted to subimitefing and participate in oral
argument As a resultMr. Fina had notice and opportunity to be hearceach of the issues he
raiseson multiple occasionsover a period of almost two yearfhe Court thus finds that he was
not denied due procesSee In Re Martin, No. 14MC-242, 2015 WL865451] at *8 (D. Del. Feb.
26, 2015).

B. I nfirmity of Proof

Mr. Finds primaryfocus in response to the Order to Show Caygears to bthe second
exception in Rule 83.6(b)(5)that thisCourt should refrain from mi@g out reciprocal discipline
in his case because “[tlhenas such an infirmity of proof establishiffus] misconduct as to give

rise to the clear conviction that this Court could not, consistent with its duty, ascépal the
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conclusion on that subgt’ reached by the Pennsylvania disciplinary proceSs D. Del. LR
83.6(b)6)(B).

“In [Pennsylvaniapttorney disciplinary proceedings, the ODC bears the burden of proof
of establishing an attorney’s misconduct by a preponderance of evidéitieg of Disciplinary
Counsel v. Pozonsky, 177 A.3d 830, 838 (Pa. 2018). Here, Mr. Fina was disciplined for violation
of RPC 3.10 which prohibits “a public prosecutor or other government lawyer” from
“subpoenalingf another attorneyin circumstances where the prosecutor or other governmental
lawyer seeks to compel the attorney/witness to provide evidence concerning a person who is or
has been represented by the attorney/witnegbout prior judicial approval. Notably, however,
none of the entities that reviewed and ruled on this eagwessly statedhat Mr. Fina
“subpoenagd” Ms. Baldwinin violation of therule.

As noted, the Hearing Committee found that:

The subpoena at issue does not bear [Mr. Fina’'s] name as the
requesting Deputy Attorney General, but that of his superior,

BruceBeemer. The ODC did not offer any evidence the [Mr. Fina]
issued the subpoena to Ms. Baldwin or even caused it to be issued.

H.C. R&R at(D.l. 5, App. 4 atl737a). The Disciplinary Boarddespite its ultimate conclusion,
appears to have agreed that Mr. Fina did not “issue the subpoena.” In its Report and
Recommendationghe Board distinguished between the “prosecutor who issued the subpoena”
and the prosecutor who “secured” “the prior judicial apprdvahd made clear that it viewed

Mr. Fina as the lattestating:

OAG, as the prosecutorial body and through its representatives,
issued the subpoena to Ms. Baldvand [Mr. Fina] as OAG’s
representative, appeared at the Oct@2er2012conference before
Judge Feudale and questioned Ms. Baldwin at her October 26, 2012
grand jury appearance. The language of RPC 3.10 does not require
that the prior judicial approval for a lawyer to testify be secured by
the same prosecutor who issued the subpoenaror the purposes

of the instant matter, it is of no moment that pewlent did not
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personally issue the subpoena under his name; the record supports
the conclusion that he represented OAG at all relevant times.

D.B. R&R at 2425 (D.1. 5, App. 4 at 176465a). The Board neveexpresshstatedhatMr. Fina’s
actions— representing OAG to securkidge Feudale approvalandto question Ms. Baldwiat
hergrand jury appearancecenstitute'subpoenaling]” under RPC 3.10.

Although not stated, e PennsylvaniaSupreme CourOrder implies that Mr. Fina’'s
involvement with Ms. Baldwin’s subpoena representing OAGat the October 22, 2012
conferenceand questioningMs. Baldwin during her grand juryappearance- constituted
“subpoenaling]” Ms. Baldwin under RPC 3.80In explaining his reasoning, Justice Wecht
compared the Hearing Committee’s conclusion “that, because Fina’s hame watedadri the
subpoena issued to Baldwin, Fina had not committed the threshold act of subpoenaing an
attorney,” with the Disciplinary Boed’s finding that “a public prosecutor’ in the Rule
encompasse[s] the OAG as the prosecutingyBodOffice of Disciplinary Counsel v. Fina,

225 A.3d at 569-70 (Wecht, J., concurring) Justice Wechtadoptedthe latterinterpretation
because, ihisview, “the Hearing Committee’s interpretation of the Rule is untenable, as it would
provide an easy opportunity for a prosecutor to avoid the consequences of Rule 3.10 by the simple
artifice of asking another attorney in the office to issue the subpoblhatie then concludéthat

Mr. Fina violated RPC 3.10 because he represented OAG before Judge Feudale and during
Ms. Baldwin’s grand jury appearance, and maamificantmisrepresentations to Judge Feudale

in doing so.ld. at 571-72.

8 The Court also notes that this is not the first time that the Disciplinary Board ofiresn&u
Court of Pennsylvania has advocated that RPC “3.Xbmserned with theervice of
subpoenas” rather thamsSuance.” See Baylson v. Disciplinary Bd. of Supreme Court of
Pennsylvania, 975 F.2d 102, 108 (3d Cir. 1992).

10
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The Supreme Courdf Pennsylvanias charged withnterpreing the Pennsylvania Rules

of Professional ConductCommonwealth v. Sern, 549 A.2d 568510-11 (Pa. 1997).Deferring

to that courts interpretation of its own rules of professional condués, @ourt cannot conclude

that there was such an infirmity of proof establishing the misconduct as to leaGeint with

thenecessary “clear convictibthat Mr. Fina did not violate RPE10. Mr. Fina was undoubtedly

involved with the subpoena for Ms. Baldn’'s grand jurytestimony He advocatedbn OAG’s

behalfto Judge Feudale to allow Ms. Baldwin’s grand jury testimony pursuant to the subpoena.

During that hearing, Mr. Fina told Judge Feudalter alia, that he would “not question Baldwin

in any way that would invadattorneyclient privilege” See Office of Disciplinary Counsel v.

Fina, 225 A.3d at 572. Neverthelessthere is evidence that when Ms. Baldwin appeared before

the grand juryMr. Fina did indeed question her about potentially privileged communicatitms

Messrs.Schultz, Curley, and Spaniefee D.B. R&R at 11-15 1 4449 (D.l. 5, App. 4 at 175%1a

55g).10

Thus, the fact that Mr. Fina posed such questions despite his representaliathgeto

Feudaé providesevidence that he despite his statements“subpoenafd [Ms. Baldwir] to

10

Seealso D.B. R&R at 811 193043 (D.1. 5, App. 4 at 1748al1a);see also, e.g., Trarscript

of October 22, 201Zonferenceat 1021 — 112 (D.l. 5, App. 1 at 8aj*What | would
suggest is that we need not address the privilege issue . . . before [Ms. Baldwin’s]
testimony, that we are not going to ask questions about . . . Mr. Schultz, Mr. Curley, their
testimony before the grand jury, and any preparation for or falljpwhey had with
Counsel Baldwin.”).

Although Mr. Fina stated on the record during his questioning of Ms. Baldwin at that grand
jury that he was not asking about her “conversations with Mr. Schultz or Mr. Curley in
preparation for their testimony before the grand jury or after they appeared in the grand
jury to the extent it was about their testimongge Transcript of October 22, 2012
Conference a20:25 —21:6 (D.l. 5, App. 1 at 1748a), he arguably did so by asking her
about her discussions with the administrators regarding the subject of the grand jury’s
investigation, their responses to her requests for subpoenaed materials, and Mr.sSpanier’
preparation for an interview with OAG in advance of his grand jury testinfaeyD.B.

R&R at 1115 T 4449 (D.l. 5, App. 4 at 175185a) (quoting passages from

Ms. Baldwin’s grand jury appearance)).

11
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appear before a granary . . . to compel [her] to provide evidence concerning [persons] who . . .
ha[d] been represented by” hedee RPC 3.10.

As such, the Court cannot conclude that Mr. Fina is entitled to relief from suspension in
this Court under Rule 83.6(b)(5)(B).

C. Grave I njustice/Different Discipline

Mr. Fina seemingly linkghe last two exceptionsto Local Rule83.6(b)(5 both to one
another and to his arguments regarding the “infirmity of promfteption,asserting “No
misconduct or other bases for discipline westablished in the Pennsylvania disciplinary pracess
and to impose discipline or any other prohibition would result in a gngustice” (SeeD.I. 5 at
59).1' For the reasons stated abotres Court does not agree; however, it nevertheless fimats
thefourth (.e. “substantially different discipline’@xception applie$?

It is well settledthat the state and federal judiciaries draw their power from separate
sovereignsand each possessesg #xclusive authority to regulate the attorneys practicing before
it. “The two judicial systems of courts, the state judicatures and the federahjudicave

autonomous control over the conduct of their officers, among whonawyers are included.”

1 Mr. Fina makes only one other direct assertion regarding thee'gngustice” exception,
which also ties that exception to his “infirmity of proof’ argumenfeeD.I. 5at 51 { 153
(“The facts above demonstrate, in part, the clear infirmity of proof employedsaga
Mr. Fina and the grave injustice that would occur by this Court adopting reciprocal
discipline based upon such proof and proceedings as occurred in the Pennsylvania
disciplinary process.”)). He makes no direct arguments regarding the “sublstantial
different discipline exception,” addressing it only via his introductory assertion that
“Respondent specifically asserts that all four of the above [reciprocal Iohsgip
exceptions, individually and collectively[,] apply to this matter and warrant rebef
identical discipline in the D. Del.1d. at 1-2).

12 Mr. Fina addresses the third and fourth exceptions of Local Rule 83.6(b)(5) togdther. T

Court concludes that his suspension should be lifted based on thedatteliges not
specifically address the former.

12
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Theard v. United Sates, 354 U.S. 278, 281 (1957). It is therefore an appropriate exercise of

discretion to consider imposing discipline different from the Pennsylvania Supm@migsC
Severalfactors dictat¢hat Mr. Fina’s actions warraatibstantially different disciplineere

than he received in Pennsylvania startthe District of Delaware does not have a dicecbllary

to RPC 3.10. Attorneys admitted or authorized to practice before this Court must abide by the

Model Rules of Prizssional Conduct of the American Bar Association (“Model Rulel?)Del.

LR 83.6(d). Although the Model Rules bar attorneys from making misrepresentations to the Court,

see Model Rule 3.3, and impose special duties on prosecutors when they “subpoena a lawyer in a

grand jury . . . to present evidence about a past or present deend.’ 3.8(e), they do not require

prosecutors to obtain judicial approval for such subpoeBegsd. It is that requirement of judicial

approval that the Pennsylvania disciplinary authorities noted is the core tenet of RRGd3ED

basis of Mr. Fina’s discipling& Office of Disciplinary Counsel v. Fina, 225 A.3d at 5743

(Wecht, J. concurring(finding RPC 3.10 “provides an important check against the prosecutor’'s

power” which “is a neutral judge,” and determining Mr. Fina committed misconduct byyidg]

a neutral judge the opportunity to perform [that] vital checé& also D.B. R&R at 24 (D.I. 5,

13 Indeed, it is unlikely that this @ot could adopt RPC 3.10. Although the McDade Act
subjects federal prosecutors to the ethical rulesr(les of professional conduct) of the
states and local federal courthouses where they “engage[] in [thegbdu@8 U.S.C.

8 530B, the Third Circuit has held that R® 3.10 —whether construed as a “rule of
professional conduct” or a “rule of procedure’may not be enforcedgainst federal
prosecutors for work undertaken in or supervised by the federal district courts in
Pennsylvania.Baylson v. Disciplinary Bd. of Supreme Court of Pennsylvania, 975 F.2d

102 (3d Cir. 1999 id. at 113112 The Third Circuit determined th&®PC 3.1G
requirement of judicial approval for grand jury subpoenas maKesvalid because its
adoption as federal law falls outside the local4mkking authority of the federal district
courts, and its enforcement as state law violates the Supr@&tace of the United States
Constitution.” Id. at 106107. Moreover, Delaware does not have a rule akin to RPC 3.10
— Delaware’s applicable Rule of Professional Conduct mirrors the Model Rules.
See Delaware Rule of Professional Conduct 3.8(e).

13
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App. 4 at 1764a) (“The purpose of [RPC 3.10] is to deter prosecutors from invading the attorney-
client and work product privileges, as well as the lavghent privilege, without prior judicial
approval.”) .

Additionally, there were clear differences ofiojpn on important issues in this cases A
noted, the varioudodies that reviewedhis matterreachedopposingconclusions regarding
whether Mr. Fina’s actions constituted a violation of RPC 3.Ihere wasalso disagreement
regarding the privileged nature of the communications Mr. Fina asked Ms. Baldwin afooat be
the grand jury.See supra note 3 Moreover,Judge Feudale submitted an affidavit on Mr. Fina’s
behalf to the ODC during the investigation, in which he avelrgd; alia: (i) “Ms. Baldwin
testified consistent with [his] authorization of October 22, 2012”;“(ls. Baldwin testified
consistent with theolloquy of Mr. Fina of October 22, 2012{iii)) he “found no fault with the
conduct of Mr. Fina in the proceedings involvidg. Baldwin before [him], and . . . sees no basis
for the allegation of misconduct”; and (iWle “ha[s] specifically considered the claim that
[Mr. Fina] violated Rule 3.10 and . . . find[s] this claim baseles$é Affidavit of Barry F.
Feudale at 2 (. 5, App. 3 at 1330a

Furthermore others involved inthe grand jury testimony received different or no
discipline. WWhenMs. Baldwinwas disciplined for her role in this matter.e. for violations of
multiple Pennsylvanid&RPCsby testifying to the grand jury regarding privileged communications
—she received a public censure without suspensesOffice of Disciplinary Counsel v. Baldwin,

225 A.3d 817856-59(Pa. 2020)* JusticeDougherty noted this disparity in dissentingm the

14 Although Mr. Fina was a public official at the time and, therefore, subject to increased

responsibility, the evidence here indicates that Ms. Baldwin was, like Mr. Fiaee alaen
she testified that the issue of privilege had yet to be resolved and was remindedFimaMr.
of that fact during her testimony.
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sanction impose@n Mr. Fina. See Office of Disciplinary Counsel v. Fina, 225 A.3dat 573
(Dougherty J., concurring in part andissenting in payt(“l respectfully disagree,. .that the
present circumstances warrant as sevesanation as the recommended suspension of one year
and one day.(citing Office of Disciplinary Counsel v. Baldwin, 225 A.3d 81)). Similarly, the
attorney whose name appears on the subpoena at issue as the requesting Deputy Atteraley Ge
— Bruce Beeme Mr. Fina’s supervisor appears to have received no disciplirgee Statewide
Investigative Grand Jury Subpoena to Cynthia Brown (D.l. 5, App. 3 at 13@8aso H.C.
R&R at 16 (D.l. 5, App. 4 at 1737a) Yet, along with having his nhame on the subme,
Mr. Beemerpatrticipated in meetings with Ms. Baldwin and her lawyers regarding her potential
grand jury testimony in advance of that appearaseeeH.C. R&R at 11 T 32D.1. 5, App. 4 at
1732a), andwas presenin the grand jury for MsBaldwin’s testimony see Transcript of
October26, 2012 Grand Jury Testimony of Cynthia Baldwin at 1 (D.l. 5, App. 1 at 13a).

Mr. Finahas alsdheld a license to practice law in Pennsylvania since 1994 and had an
unblemished disciplinary record bashior toand sincehisincident!®

Finally, although Mr. Fina was found to have violated RPC 3.1Be decisions
recommending and imposing discipline in Pennsylvdo@us onhis representations to Judge
Feudaleand the extent to which those representations caused the circumvention of the judicial
approval requirement of RPC 3.18ttorney misrepresentations are serious matters, and the Court

does not take them lightlyee, e.g., Model Rule 3.3(a). The Court finds compelling, however,

15 Although the petition for disciplinary action was filed in 2018, the conduct at issue took

place in 2012.
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that Judge Feudale did not believe that a misrepresentation occurred and supported Mhig-ina i
disciplinary proceeding®

Taking into consideratioall of theseactors as well as the severity of the public trust and
powe afforded to a prosecutor, the Court feels that imposition of idedligzpline in this Court
is unwarranted.

V. CONCLUSION

Pursuant to Local Rule 83.6(b)(5)(D), Mr. Fina@nduct warrants substantially different
disciplinein this Court. As such, MFina’s automatic suspension is liftedln appropriate Order

will be entered.

16 Even if the Court were to find that Mr. Fina’s actions violated Model Rule 3.3(a), the Cour
notes that- by dint of operation of Local Rule 83.6(b)@Mr. Fina has beeaffectively
suspended from practice before this Court for approximately five months. Under the
circumstances present here, the Court finds that that would be sufficient.
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