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CONNOLLY, CHIEF JUPGE

Appellants Yucaipa American Alliance Fund I, L.P. and Yucaipa American
Alliance (Parallel) Fund I, L.P. have appealed a $130 million judgment issued
against them by the Bankruptcy Court on June 23, 2021 in an adversary
proceeding. Under Federal Rule of Civil Procedure 62(b), a party that files an
appeal in this Court from a bankruptcy court judgment “may obtain a stay [of the
execution of the judgment and proceedings to enforce it] by providing a bond or
other security.” (Bankruptcy Rule 7062 makes Rule 62 applicable to adversary
proceedings.) The Yucaipas want a stay of the enforcement of the judgment while
their appeal is pending. But they don’t want to post any bond or other security.
Instead of offering to post a bond of some amount, they filed the Emergency
Motion for Stay of Effectiveness and Enforcement of Judgment Pending Appeal
(D.IL. 4) pending before me. They ask by their motion that I stay the enforcement
of the Bankruptcy Court’s judgment pursuant to Bankruptcy Rule 8007.
Alternatively, they ask that pursuant to Rule 62(h) I either stay the enforcement of
the judgment or waive the bond requirement of Rule 62(b).

L
The Bankruptcy Court issued the judgment from which the Yucaipas filed

this timely appeal pursuant to Rule 54(b). The judgment disposed of some but not

1
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all claims alleged against the Yucaipas by Appellee Catherine E. Youngman in two
adversary proceedings: the so-called “Estate Action” (Adv. Proc. No. 13-50530-
CSS) and the so-called “Lender Action” (Adv. Proc. No. 14-50971-CSS).
Youngman is the Litigation Trustee for ASHINC Corporation and its affiliated
debtors.

The Yucaipas intend to argue on appeal that I should overturn the
Bankruptcy Court’s judgment because the court made “numerous material errors.”
D.I. 4 at 2. The Yucaipas’ primary argument—and the only argument that bears on
the pending motion—is their contention that the Bankruptcy Court lacked the
constitutional authority to grant summary judgment and award the Trustee $118
million in damages for a “non-core” breach of contract claim in the Estate Action.
According to the Yucaipas, they never consented to the Bankruptcy Court’s
exercise of jurisdiction over that claim and therefore the Bankruptcy Court’s
adjudication of the claim violated their constitutional right to a jury trial in this
Court. D.I. 4 at 26.

II.

Bankruptcy Rule 8007(b)(1) permits a party to move in the district court for
a stay of a bankruptcy court judgment pending the appeal of the judgment. When
presented with a Rule 8007 motion, courts consider “(1) whether the appellant has

made a strong showing of the likelihood of success on the merits; (2) will the



Case 1:21-cv-00994-CFC Document 34 Filed 08/02/21 Page 5 of 9 PagelD #: 20158

appellant suffer irreparable injury absent a stay; (3) would a stay substantially
harm other parties with an interest in the litigation; and (4) whether a stay is in the
public interest.” In re Revel AC, Inc., 802 F.3d 558, 565 (3d Cir. 2015). “The
most critical factors . . . are the first two: whether the stay movant has
demonstrated (1) a strong showing of the likelihood of success and (2) that it will
suffer irreparable harm—the latter referring to harm that cannot be prevented or
fully rectified by a successful appeal.” Id. (internal quotation marks and citations
omitted). “[I]f the movant does not make the requisite showings on either of these
[first] two factors, the [ ] inquiry into the balance of harms [and the public interest]
is unnecessary, and the stay should be denied without further analysis.” Id. at 571
(first alteration added) (citation omitted).

The Yucaipas do not allege, let alone show, that requiring them to post a
bond of some amount greater than zero would cause them harm that could not be
prevented or fully rectified by a successful appeal. The Yucaipas say not one word
about their finances; nor do they allege, let alone show, that they are incapable of
paying the $118 million award, not to mention a bond of a lesser amount. They do
state that if the Trustee were permitted to enforce the judgment at this time, they
“would likely be dismembered well before this Court could resolve the appeal.”
D.I. 4 at 2; see also D.I. 4 at 26 (arguing that “the Trustee is likely to dismantle

[the] Yucaipa[s] before” the appeal is adjudicated). But they allege no facts from



Case 1:21-cv-00994-CFC Document 34 Filed 08/02/21 Page 6 of 9 PagelD #: 20159

which it could be inferred that execution of the judgment would result in their
“dismember[ment].” And in any event, speculation about what the Trustee might
do does not constitute irreparable harm. See In re Revel, 802 F.3d at 571 (“To
establish irreparable harm, a stay movant must demonstrate an injury that is neither
remote nor speculative, but actual and imminent.” (internal quotation marks and
citation omitted)).

The Yucaipas argue that they are entitled to a finding of irreparable harm
because the Bankruptcy Court deprived them of a constitutional right. See D.1. 4 at
26 (“Inasmuch as [the] Yucaipa[s] ha[ve] an unqualified right to have [the Estate
Action] claims decided in the first instance by a jury, the failure to stay the
Judgment pending appeal would cause them irreparable harm.”); D.I. 4 at 25
(arguing that “an alleged constitutional violation constitutes irreparable harm™)
(citation omitted). But “[c]onstitutional harm is not necessarily synonymous with
the irreparable harm necessary for issuance of a [stay on appeal].” Hohe v. Casey,
868 F.2d 69, 73 (3d Cir. 1989). The Yucaipas cite numerous cases where courts
have stated that alleged constitutional violations constitute irreparable harm. But
those statements were all made in the context of a preliminary injunction
application where the alleged constitutional violation was either threatened or
ongoing. Here, the alleged constitutional violation has already occurred,; it is not

ongoing, and there is no threat that it will occur again. If the Yucaipas were
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deprived of their right to a jury trial, that harm will be fully rectified by my
overturning the Bankruptcy Court’s judgment and giving the Yucaipas the
opportunity to try their claims before a jury.

Because the Yucaipas have failed to make the requisite showing of
irreparable harm, I need not and do not address the remaining factors relevant to a
stay application.

II1.

The Yucaipas argue in the alternative that “[f]or the same reasons that a stay
pending appeal should be granted under Rule 8007, the Court should also stay the
enforcement of the Rule 54(b) judgment pursuant to Rule 62(h).” D.I. 4 at 27.
Accordingly, I will deny this alternative request for the same reasons that a stay
should not be granted under Rule 8007.

The Yucaipas also argue in the alternative that I “should exercise [my]
discretion [under Rule 62(h)] and not impose a bond on Yucaipa as a condition of a
stay pending appeal.” D.I. 4 at 27. Rule 62(h) provides that

[a] court may stay the enforcement of a final judgment
entered under Rule 54(b) until it enters a later judgment
or judgments, and may prescribe terms necessary to
secure the benefit of the stayed judgment for the party in
whose favor it was entered.

Fed. R. Civ. P. 62(h) (emphasis added). The Yucaipas argue that the second clause

of Rule 62(h) (the “may prescribe terms necessary” clause) empowers me to
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dispense with a bond in this case. But the second clause of Rule 62(h) applies only
if the court grants a stay pursuant to the first clause of the Rule, and, as already
noted, I have decided to deny the Yucaipas’ request for a stay under Rule 62(h).
Finally, I note that to the extent I otherwise have discretion to waive the
bond requirement under Rule 62(b), I would decline to do so in this case. “[I]t is
generally recognized that such discretion should be exercised only in exceptional
circumstances and where there exists an alternative means of securing the
judgment creditor’s interest.” United States v. Beeman, No. 1:10-CV-237-SIM,
2011 WL 3021789, at *4 (W.D. Pa. July 22, 2011). The Yucaipas have not
demonstrated exceptional circumstances that would make it impossible or
impractical for them to post an appropriate bond to secure the Trustee’s interest in
the judgment at issue. See In re W.R. Grace, 475 B.R. 34, 209 (D. Del. 2012)
(recognizing that “if the movant seeks the imposition of a stay without a bond, the
applicant has the burden of demonstrating why the court should deviate from the
ordinary full security requirement”) (internal quotations and citations omitted);
Ryan v. Asbestos Workers Union Loc. 42 Pension Fund, 2002 WL 87470, at * 1
(D. Del. Jan. 22, 2002) (denying motion to stay bond requirement because “[t]he
defendants have made no showing that posting the bond would be impossible or

impractical.”).
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IV.
For the reasons discussed above. I will deny the Yucaipas’ motion (D.I. 4).

The Court will issue an Order consistent with this Memorandum Opinion.



