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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHNJ.BREEN,

N = s N N N N

Paintiff,
V. Civil Action No. 78-2222(RBW)
HERBERT L. TUCKER, et al., )
Defendants. ))
)
MEMORANDUM OPINION
Introduction.

On February 25, 1977, the Distradt Columbia (the “Distrit’) terminated plaintiff John
J. Breen from his temporary employment wittoamer agency of the District government, and
then when forced to reinstate him, failed to convert the position froipaieary to permanent.
Mr. Breen brought suit against the District allegragial discrimination in violation of Title VII
of the Civil Rights Act and prevailed on Febrp27, 1981. The Court ordered the District to
reinstate Mr. Breen into a permanent posiaod awarded him pay and benefits, including
retirement contributions, for the period ohg which Mr. Breen had not been employed
following his termination by the District.

Mr. Breen now alleges thatdlDistrict failed to complyvith the Court’s 1981 Order by
failing to make the required retirement contributioke requests thatéiCourt hold the District
in contempt for that failure. The District makiiree arguments in its most recent opposition to
that motion: (1) that Mr. Breenisiotion is barred by the doctrine lathes, (2) that the evidence
upon which Mr. Breen relies is inadmissible hearsay, (3) that Mr. Breen has failed to show

that the District violated th&#981 Order. For the reasons discussed below, the Court disagrees
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with the first argument, will assume without d#iog that Mr. Breen’s evidence is admissible as
to the second argument, and agrees with ting #ngument. Mr. Breen’s motion to enforce the
judgment through contempt will therefore be denied.

Il. Background and Procedural History.

Beginning in 1974, Mr. Breen, a white male, veasployed by the District of Columbia
Department of Environmental Services (tBepartment”’). Memorandum Opinion, Feb. 27,
1981, Case Number (“No0.”) 78-2222 (“1981 Mem. Qmat' 1, General Case Files, United Staes
("U.S.”) District Court for the District of Colmbia, Records of District Courts of the United
States, Record Group 21, National Archives Building, Washington! DrC1976, following an
argument and physical altercation with sevbtatk coworkers, Mr. Breen was suspended and,
on February 25, 1977, his employment was termindicdat 2. Although he had previously
been employed as a permanent employee by thareent in another position, his employment
at the time of his termination in 1977 was, assult of a promotion, in a temporary position that
“had a not-to-exceed (NTHEate of August 28, 1977.1d. at 1.

Mr. Breen administratively complained tHas termination was racially motivated and
was awarded reinstatement in 1978. at 2—-3. Although the Departmietechnically reinstated
Mr. Breen, it only did so tlmugh the NTE date of his tempwy position, “claiming that the
temporary position was finishedld. at 3. “It was the practice of the Personnel Office at [the
Department],” however, “to convert qualified ployees whose temporary positions were about

to expire[] to permanent positions at [the Depemt], especially when the employee had been a

! The Court cites to coudocuments that have been accessioned into the National
Archives by reference to conventions recoemated by the National Archives and Records
Administration. SeeNational Archives and Records Administrati@iting Records in the
National Archives of the United Stat@ev. 2010)available athttp://www.archives.gov/
publications/general-info-lelgfts/17-citing-records.pdf.



permanent employee” in the pasd. at 1-2. Not only did the Department not follow that
practice in Mr. Breen’s case,imhproperly “referred to his remolan evaluating” Mr. Breen for
the several vacancies to whichlager applied, resulting in im “not [being] selected although
imminently qualified.” Id. at 3. Mr. Breen administrativegshallenged his non-selections based
on racial discriminationd., which eventually led him to filevo suits against the District: this
case and Civil Action No. 80-709, alleging violatiarfsTitle VIl of the Civil Rights Act.

The two cases were jointly tried and, orbftaary 27, 1981, the Court rendered judgment
in Mr. Breen’s favor.Seel981Mem. Op. The Court orderedatthe District reinstate Mr.

Breen to a permanent position; pay him “back @ayal to the difference between his salary if

he had not been discriminatorily terminatedl that which he has received since August 28,
1977,” the date his temporary position ended; pi®Wr. Breen with “allfringe benefits” to

which he would have been entitled but fag Hiscriminatory termination; and pay his

“reasonable attorney’s feasd costs.” Order, Feb. 27, 1981, Case No. 78-2222 (“1981 Order”),
General Case Files, U.S. District Court for thstbict of Columbia, Records of District Courts

of the United States, Record Group 21, Natidxrahives Building, Washington, D.C. The

Court specified that the fringe benefitawrarded included “retireemt contributions.”ld.

Mr. Breen ultimately retired on June 21, 1985. Interrogatory Response of John J. Breen
to Kerslyn D. Featherstone, Assistant Attor@sneral, Civil Litigaton Division, Office of the
Attorney General for the Distrii of Columbia (July 11, 2011)Interrog. Resp.”) § 3, ECF No.
21-1. Mr. Breen later received a form frone t.S. Office of Personnel Management (“OPM”)
dated October 7, 2005, which itemized his emplaynhéstory but did noinclude Mr. Breen’s
employment between February 26, 1977 and July 25, 198l 6—approximately the period

for which the District was orded to make contributions infdr. Breen’s retirement fund.



Concerned that OPM, which was serving as thieeraent authority, dishot appear to have a
record of Mr. Breen’s employment despite 1981 Order’'s mandate that retirement
contributions be made during the period of his discriminatory unemployment, Mr. Breen
attempted to correct the omission of his employment by submitting relevant forms to OPM on
November 11, 2005ld. § 11. Mr. Breen claims to have further pursued the matter through
“[e]mails, mail[,] and phone calkhrough the years” thereafteld. After an apparent lack of
success in remedying the omission, Mr. Br&aailed a reminder to OPM” on July 4, 2008,
and he received a response dated January 10, @0O&hich OPM claimed that it was “unable to
find documentation of [his] service from February 26, 1977 to July 25, 1981.” Letter from J.
Blanks, Retirement Services Program, OPM]dbn J. Breen (Jan. 19, 2010) (“OPM Letter”),
ECF No. 2-1.

In March 2010, Mr. Breen filed a motion toferce the judgment in this case as well as
Civil Action No. 80-709° SeeMotion for Enforcement of Hgment, ECF No. 2. The Court

denied that motion because, “tre basis of the papers filatie Court [could not] discern what

% The District contends that these “two laitsu . . were consolidated.” Opp'n at 1.
Although the docket sheet forv@liAction No. 78-2222 does natdicate that a consolidation
order was issued in these two casegDocket Sheet, ECF No. 1, the fact that these two cases
were tried together suggestst they were consolidatesgeFed. R. Civ. P. 42(a)(2).

Regardless, “[c]onsolidation . does not merge the suits into agle cause, or change the rights
of the parties, or make those who ardipa in one suit parties in anotherJbhnson v.

Manhattan Ry. C9289 U.S. 479, 496-97 (1933) (discussing 28 U.S.C. § 734, the predecessor
statute to Rule 42(a)¥ee alsdnd. Pet. Ass'n of Am. v. Babbi#35 F.3d 588, 596 (D.C. Cir.
2001);New York v. Microsoft Corp209 F. Supp. 2d 132, 147-48 (D.D.C. 2002). “Rather,
consolidation is a purely ministekiact which . . . relieves the giges and the Court of the burden
of duplicative pleadingand Court ordersMicrosoft 209 F. Supp. 2d at 148, but a party should
still indicate that a filing irone case should apply to all ea®f a given consolidatiogee In re
Petitioners Seeking Habeas Corpus Relief ilafke to Prior Detentions at Guantanamo Bay
567 F. Supp. 2d 83, 84 (D.D.C. 2008) (providing upon clifetion of several civil actions that

a given filing should still include individual case “nhars applicable to that particular filing”).
The caption of Mr. Breen’s second motion onlgntfies Civil Action No. 78-2222. Thus, this
opinion applies only to that case.



is at issue in the motion” and thasuld not “discern what relief the plaintiff seeks to be enforced
or . .. conclude that the religfe plaintiff seeks this Court to femce was in fact granted” in the
1981 Order.Id. at 2. In May 2010, Mr. Breen renewed hiotion, specifically alleging that the
District “did not make [the] retiremenbatributions” that had been ordered in 1981 and
requested that the Court holaetBistrict in contempt for alating the 1981 Order. Second
Motion for Enforcement of Judgme(“Mot.”) at 1, ECF No. 7.

The District opposed the secomabtion, arguing first that thair. Breen “*has provided
no new information in his renewed motion to sigtithe Court’s concerhand that the Court
therefore cannot idengifwhat Mr. Breen seeks or wihetr he is entitled to it."Breen v. Tucker
760 F. Supp. 2d 141, 143 (D.D.C. 2011) (quofdeiendant District of Columbia’s
Memorandum in Opposition to Plaintiff's Secavdtion for Enforcement of Judgment at 2—3,
ECF No. 8). The Court disagreedncluding that “Mr. Been is alleging that the United States
Office of Personnel Managemg@PM) is not currently providing him with the appropriate
amount of retirement benefits he is entitleddoeive” because the Sict failed to make
contributions required by the 1981 Order, and that. ‘Bfeen also clearly ates the relief he is
seeking: that the Court hold the Districttiontempt for violatinghe order to induce the
District’'s compliance.”ld. The District also argued thislr. Breen’s motion was barred by the
doctrine of laches because he was not diligeptessing his claimsha because the District
would be prejudiced if made to defend agaatstusations that it violated what was then a 29-
year-old judgmentld. at 144. The Court disagreed, clutting that Mr. Breen had been
diligent, filing his original enforcement motion only approximately one month after receipt of the
January 19, 2010 letter from OPR&hd that the District would née unduly prejudiced because,

despite the passage of time, the Court found it “imjideishat evidence . . . is not available” to



allow the District to make its defenskl. at 144-45. The Court thesdered the District to
respond to the merits of Mr. Breen’s allegatiadsat 146, but also permitted the District to
engage in limited discovery before submitting its respasesMemorandum Opinion and
Order, ECF No. 19.

The District has now filed #t response, in which idlgances three argumentSee
Defendant District of Columbia’s OppositionRtaintiff’'s Second Motion to Enforcement of
Judgment (“*Opp’n”), ECF No. 21. First, the Dist again argues thallr. Breen’s motion is
barred by the doctrine of lachelsl. at 5—7. Because the Court lpmeviously decided that the
motion is not barred by lachesetourt construes this portiofh the District’s motion as a
request for reconsideration based on new evideBoeh new evidence consists of documents
showing Mr. Breen’s knowledge of the discrepgain OPM’s records and his attempts to
remedy that discrepancy prior to his recepthe January 19, 2010 letter from OPM: the
October 7, 2005 form that Mr. Breen receivezim OPM; the November 11, 2005 submissions
by Mr. Breen to OPM; and Mr. Breen'’s folleup communications, including a July 4, 2009
letter to OPM. This new evidence, however,sinet change the Court’s conclusions that Mr.
Breen acted with due diligence or that the istvould not be undulprejudiced if made to
defend against the merits of Mr. Breen'’s allegations.

The District’s second argument is thia¢ January 19, 2010 letter from OPM upon which
Mr. Breen relies is inadmissible hearsag. at 4. The Court need ndécide whether the letter
is hearsay, but will instead assume that it is admissible, because even with that assumption made,
Mr. Breen has failed to show thattbistrict violated the 1981 Order.

Finally, the District argues thadr. Breen has failed to showaththe District violated the

1981 Order.Id. at 3-5. The Court agrees. The Janu®, 2010 letter from OPM does not



convincingly imply that the District failed tmake the proper reément contributions;
moreover, the District has since corrected Bteen’s employment history with OPM, ensuring
the proper calculation of his retirement benefitdr. Breen has also provided evidence implying
that proper retirement contribatis were, in fact, paid. Mr. Ben has therefore not shown that
the District violated the 1981 @er, and his motion to enfa¢he judgment through contempt
must therefore be denied.
lll.  Analysis.

A. Mr. Breen’s Motion Is Not Barred by the Doctrine of Laches.

The District first argues thadir. Breen’s motion is barred by the doctrine of laches. The
Court has previously decided that the motionasso barred. The District thus seeks
reconsideration of that decision based on eeidence produced durimiscovery. That new
evidence, however, does not change the ooonclusion that kghes does not bar
consideration of Mr. Breen’s motion.

1. The Applicability of Laches Depends on Diligence and Prejudice.

The District of Columbia Circuit recently seribed the doctrine of laches as follows:

The equitable defense of laches “is designed to promote diligence and prevent

enforcement of stale claims” by those who have “slumber[ed] on their rights.”

Gull Airborne Instruments, Inc. v. Weinberg604 F.2d 838, 843 (D.C. Cir.

1982) (quoting?owell v. Zuckert366 F.2d 634, 636 (D.C. Cir. 1966)). Laches

“applies where there is ‘(1) lack of diligence by the party against whom the

defense is asserted, and (2) prejudicénéoparty asserting the defensePto

Football, Inc. v. Harjo 565 F.3d 880, 882 (D.C. Cir. 2009) (quotigt'l R.R.

Passenger Corp. v. Morgah36 U.S. 101, 121-22 (2002)).
Menominee Indian Tribe v. United Staté34 F.3d 519, 531 (D.C. Cir. 2010). Concerning lack
of diligence, the Circuit explained:

“[L]aches is not, like limitatbn, a mere matter of timekiolmberg v. Armbrecht

327 U.S. 392, 396 (1946), but “attashonly to parties who hawmjustifiably
delayed in bringing suit.’Pro-Football, Inc. v. Harjo 415 F.3d 44, 49 (D.C. Cir.



2005) (per curiam) (emphasis added). The doctrine is equitable in nature, and its

application “turns on whether the partyeking relief ‘delayed inexcusably or

unreasonably in filing suit,” not siply whether the party delayett. (quoting

Rozen v. District of Columbi&g02 F.2d 1202, 1203 (D.C. Cir. 1983) (per

curiam)).
Menominee Indian Trihe614 F.3d at 531-32. Concerning pregadithe Circuit has stated:
“Two kinds of prejudice support a laches defenB&intiff's delay in filing suit may have
resulted in a loss of evidencewitnesses supporting defendami@sition or the defendant may
have changed its position in a mmer that would not have occead but for plaintiff's delay.”
Gull Airborne at 694 F.2d at 844 (citingoncerned About Trident v. Schlesing&®0 F. Supp.
454, 748 (D.D.C. 1975).

2. The Court Construes the District’'s Argument as a Request for
Reconsideration, Which Will Be Denied.

The District argues that Mr. Ben’s motion is barred by the doge of laches. Opp’n at
5-7. As noted earlier, the Courtshareviously decided that Mr. 8n’s motion is not so barred.
Breen 760 F. Supp. 2d at 144-45. The Court thereforsstrues the District’'s argument as a
request for partial reconsideati of that decision. The standaapplicable to a motion for
reconsideration depends on whettier decision to be reconsiderisdinal or interlocutory.
Compare Fed. R. Civ. P. 54(ayith Fed. R. Civ. P. 59(e), 60(b). A decision on a postjudgment
contempt motion, such as the one at issue haltetself be considered final, as opposed to
interlocutory, despite the factahthe case in which such a motion is made would have already
been finally decided, “so long #se district court has complégalisposed of the matter.Gen.
Ins. Co. of Am. v. E. Consol. Utils., In&26 F.3d 215, 218 (3d Cir. 1997). The Court did not
completely dispose of the matter when it deditteat Mr. Breen’s motion was not barred by the

doctrine of laches, but rather ordd the District to further addss the merits of that motion.



Been 760 F. Supp. 2d at 146. Therefore, the dexithe District seeks to have the Court
reconsider was interlocutory.

“In general, a court will grard motion for reconsideration of an interlocutory order only
when the movant demonstrates: ‘(1) an intemgrmhange in the law; (2) the discovery of new
evidence not previously available; o) €clear error in the first order.’Zeigler v. Potter555
F. Supp. 2d 126, 129 (D.D.C. 2008) (quotkeystone Tobacco Co., Inc. v. U.S. Tobacco
Co.,217 F.R.D. 235, 237 (D.D.C. 2003)). Heree tistrict relies on tl discovery of new
evidence. Opp’n at 5. When the Court oradiy decided that Mr. Breen’s motion was not
barred by the doctrine of lachélse Court knew only of the Janyal9, 2010 letter from OPM.
The Court found “[t]hat [the] letter informed MBreen, allegedly for the first time, that the
retirement authority had no record of his seeyiand thus no retiremecntributions, for the
time between his discriminatory firingnd his court-ordered reinstatemenBteen 760 F. Supp.
2d at 145. From that finding, the Court reasonediraBreen had diligently sought to enforce
the judgment by filing his first enforcement motiwithin approximately one month of receiving
that letter.1d. The Court also found it “implausible that evidence” concerning contributions to
Mr. Breen'’s retirement account “is not availatdehe District” becaws“the District must
maintain some records concerning periods dunihgh retirement contributions were made.”
Id.

Through discovery, several new pieces aflemce have come to light, including the
October 7, 2005 form that Mr. Breen receiyezm OPM; the November 11, 2005 submissions
by Mr. Breen to OPM; and Mr. Breen'’s folleup communications, including a July 4, 2009
letter to OPM. Seelnterrog. Resp. 11 6, 11. Itis now clé@am these documents that Mr. Breen

first learned on October 7, 2005, that OPM wassing information concerning his employment



from the period of February 26, 1977 to July 25, 1981 6. Mr. Breen thus had knowledge
that the District might haveiolated the 1981 Order over foyears before he received the
January 19, 2010 letter from OPMhe District contends thar. Breen's over-four-year delay
was unreasonable. Opp’n at 6. The Courtglsas. Although the new evidence shows a longer
delay than the one-month delay about which the Geas originally aware, that longer delay is
not unreasonable. Throughout those four yédrsBreen diligently attempted to remedy the
omission from his records viibut court intervention. Onlgfter these efforts proved
unsuccessful did Mr. Breen resort to legal recourse. The Court will not apply the doctrine of
laches in a way that would punistr. Breen for first diligentlytrying to resolve this matter
without judicialintervention.

The District also argues that despitengegranted several extensions of time and
recourse to discovery, “it was urla to locate documentation tHatther supports its defense.”
Id. at 6. The district thuargues that “it is unduly pnegliced in this action.”ld. Again, the
Court disagrees. As discussed more fully belilie evidence that has been produced is
sufficient to show that Mr. Breen should mwevail on his motion. écordingly, the District
does not face undue prejudice in defending ag#iestnerits of Mr. Breen’s motion with only
the evidence that has been produced. Because based on the new evidence before the Court,
Mr. Breen has been diligent and the Districtuaonot be unduly prejudiced, the Court declines
to reconsider its conclusionahMr. Breen’s motion is not b@d by the doctrine of laches.

B. The Court Will Assume that the January 19, 2010 Letter from OPM May Be
Considered as Admissible Evidence.

The District argues that tRianuary 19, 2010 letter from ®F‘is inadmissible hearsay.”
Opp'n at 4. “Hearsay’ is a statement, otharttone made by the dachnt while testifying at

the trial or hearing, offered in glence to prove the truth of the tiea asserted.” Fed. R. Evid.

10



801(c). A statement can be a “tten assertion,” such as a lettéfed. R. Evid. 801(a)(1). Mr.
Breen has offered the letter he received fronMQ® prove the truth of the statement made in
the letter that OPM “was unaltie find documentation of the sece from February 26, 1977 to
July 25, 1981,” OPM Letter, which is approxitaely the period for which the District was
ordered to make contributions into Mr. Breeréirement fund. Mr. Breen asks the Court to
infer, based on the truth of thetlr’s content, that the Distti failed to make court-ordered
retirement contributions. Mot. &t The District responds that tlegter is inadmissible, and that
without it, Mr. Breen has no evidence to supportcoistention that the Distt violated the 1981
Order. Opp’n at 4.

Mr. Breen retorts that the letter is adsible because the declaration of Jaininne
Edwards, who is a Pension Benefits Officethaf District of Columia Office of Pay and
Retirement Services, “confirms the factsated in the letter. Reply atseeDeclaration of
Jaininne Edwards (“Edwards Decl”) 1 1, ECB.IR1-2. Mr. Breen is incorrect. Although Ms.
Edwards’ declaration references the existenceepiresentations from OPM that it has no record
that it received an [indidual retirement record] for [Mr. Ben] that reflected his employment
from February 25, 1977 through July 25, 2981,” the mere acknowledgments that such
representations have been made does not confirtrutheof the matters represented or
otherwise establish the admissibildfthe statement. Edwards Decl. I 3. Regardless, the Court
need not decide now whether the letter is adihle; the Court will simply assume that it is,
because even with that assumption, and essaraing the truth of the matter asserted in the
letter, Mr. Breen nonetheless has failed to shownthe reasons discusseddwe, that the District

violated the 1981 Order.

11



C. Mr. Breen Has Not Shown that theDistrict Failed to Comply with the
Judgment.

Mr. Breen alleges that the District “did noiake” the retirement contributions it was
required to make under the 1981 Order. Mot. at 1thideefore asks that the District “be held in
contempt” under Federal Rubé Civil Procedure 70(e)ld. That rule providethat when a party
disobeys a lawful order, a districourt “may . . . hold the disobedient party in contempt.” Fed.
R. Civ. P. 70(e). Thus, a party may be heldiuil contempt “to compel compliance with an

order of the court” or to “compensate[] the cdaipant for losses sustained™ as a result of such
noncompliance.Cobell v. Norton334 F.3d 1128, 1145 (D.C. Cir. 2003) (quotingl Union,
United Mine Workers v. BagweB12 U.S. 821, 829 (1994)). “Byutrast, criminal contempt is
used to punish, that is, to hdicate the authority of the couftllowing a transgression rather
than to compel future compliee or to aid the plaintiff.”ld. (quotingBagwell 512 U.S. at 829).
From the title of Mr. Breen’s motion—*Second Motion tenforcemenbf Judgment’—and his
citation to Rule 70(e), it is ehr that Mr. Breen seeks the inggion of civil, not criminal,
contempt. Mot. at 1 (emphasis added).

A Court may “hold an individual in civil contempt only if the putative contemnor has
violated an order that dear and unambiguous, and [oiflythe complainant proves the
violation by clear andonvincing evidence.’S.E.C. v. Bilzerian729 F.Supp.2d 1, 4 (D.D.C.
2010) (citingBroderick v. Donaldsam37 F.3d 1226, 1234 (D.C. Cir. 2006)). “In the context
of civil contempt, the clear and convincing stamnld@quires a quantum of proof adequate to
demonstrate a ‘reasonable certainty’ that a violation occurréd. (quotingLevin v. Tiber
Holding Corp, 277 F.3d 243, 250 (2d Cir. 2002)). Mr.eBn has not met his burden of proof.

Mr. Breen points to the January 19, 2010slettom OPM, which indicates that it “was

unable to find documentation of [his] service from February 26, 1977 to July 25, 1981.” OPM

12



Letter,cited inMot. at 1. As noted already, this tiperiod approximately spans the dates when
the District was ordered to make cobtriions into Mr. Brer’s retirement fund.Seel981 Mem.
Op.; 1981 Order. Mr. Breen then seeks to heeCourt infer from thigvidence that because
OPM does not have a record of leimployment for that period, tbestrict must not have made
retirement contributions for thaeriod on his behalf. Mot. &t As the District points out,
however, the letter does not necessarily suppatt an inference. Opp’n at 4 (“[I]t does not
affirmatively state that no benefits were paid for that period.”). Té Court agrees. Simply
because OPM does not have a record of Mr. Bsesmmployment for a particular period does not
mean that the District did natake court-ordered retiremesdntributions for that period.
Moreover, the OPM letter stated that OP&kded verification of Mr. Breen’s employment
during the period at issue. OPM Letter. Such verification was protad®®M by the District

on May 9, 2011. Edwards Decl. {1 4-5; Notice ofr€ded Individual Retirement Record (May
9, 2011), ECF No. 22-1 (“[T]he Individual Retiremerecords now on file with OPM indicate
continuous employment fromelperiod 4-26-71 through 6-12-85."T.herefore, to whatever
extent the OPM letter implietthat the District had failed to make the proper retirement
contributions, any such implication has beerlified by the information now provided by the
District concerning Mr. Breen’s meire as a District employee.

Furthermore, Mr. Breen himself has provideddewnce that the District did, in fact, make
the contributions required by the 1981 Ordbt.. Breen attached to his opposition to the
District’s motion for leave to engage in disery two documents that he received from the
District. The first, a “Voucher for Misdlaneous Payments” dated May 18, 1979, calculates
retirement contributions made from Felbmua6, 1977 through August 27, 1977. Voucher for

Miscellaneous Payments (May 18, 1977), BQF: 17; Interrog. Resp. 1 11. The second, an

13



untitled and undated worksheet, calculatesaetant contributions made from August 28, 1977,
through July 25, 1981. Untitled Worksheet (n.d.), ECF No. 17; Interrog. Resp. 1 11. Together,
these documents show that the District calealdfir. Breen’s retiremertontributions for the

period at issue. It is reasdilato assume, then, that thesfdict made the contributions it
calculated, Opp’n at 5 (“These documents refleat the District took steps to comply with the
Court’s order.”), particularlyansidering that Mr. Breen has not presented sufficient evidence to
prove otherwise.

IV.  Conclusion.

For the reasons discussed above, consideratibii. Breen’s motion is not barred by the
doctrine of laches. Additiongll the Court assumes, for therpase of resolving Mr. Breen’s
motion, that the January 19, 2010 OlRdtter is admissible. Hower, because that letter does
not support the inference that thestrict failed to comply with the 1981 Order and because other
evidence suggests that the Ddtdid comply with the 1980rder, Mr. Breen’s motion to
enforce the judgment through centpt will be denied. The Cdysreviously entered a non-final
order on September 28, 2011 denying Mr. Breen’sanaind administratively closing this case.
SeeOrder, ECF No. 24. With this Memorand@pinion and the accompanying Order to issue
this date, the Court enters fisal and appealable judgment.

DATE: November, 2011 /sl

REGGIE B. WALTON
United States District Judge
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