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MARY COLLINS, etal.,
Plaintiffs,
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CORPORATION,

Defendant.

MEMORANDUM OPINION

There may be two things in liteat are certain, but in classtion settlements, there is
but one: attorney fees. The question now before the Gowttetherthosefees haveroperly
come to arendafter more than $85 million in payouts. The Pension Benefit Guaranty
Corporation cotends that they have because a settlement Wpafggreement unambiguously
precludedees aftela tenyearperiod which has now expired. Class Counsel, not surprisingly,
disagree The gist of theiargument is that theBGCfailed to adequly procesdenefit

payments duringhe feegeriod as a result, Counsel ass#ratthey havenot yet receivethe
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benefit of theitbargain Becausehe Court agrees witthe PBGCandfinds noreasorto amend
this restrictionit will deny Class Counsed’Motion se&ing further fees
l. Background

The two classaction lavsuitsunderlying this Motiorareolder tharthe majorityof
today’slaw-school studentsin the late 1980s, the cases were initially assigned to@ihezf
Judge Aubrey Robinson and were then transferred to Judge Richard Roberts in March 2001,
where they remained until his retirement in April 2016, at which point they wigmedgo this
Court. In 1996, Class Counsel a@hd PBGC settled theonsolidateadtasesandin 2002
negotiatedch WrapUp Agreement that should have put a final bowtlmat settlement’svork.
There has instedoken morditigious infighting thanadministrativevrapping-upbetween the
partiesever since Court delgs, unfortunately, desenildame as well.Now, more than a decade
later,the two sidesemain at loggerheads/er howto interpret theilAgreement. The instant
Motion to enforce the Agreementattorney-fees provisiois just onemanifesation ofthis long-
runningfeud

The Court must do a bit dfeavylifting to sortthrough the factual and procedural
baggage behinthis Motion. Thefirst sectionbelowthusbriefly outlinesthe original Settlement
Agreementanddescribests implementation phaseNext, the Court providebe basiderms of
the WrapUp Agreementandsketches the parties’ protractéidpute over th€BGC’salleged
non-compliance with it. A third section detatlse settlement benefits thativecontinued to be
paidto the classnembers- with corresponding attorney fees to Counsel the midst of this
entrenchedlispute. Finally, the Court ditesthe keyeventsthat have occurred sintiee

PBGC stopped subtraiay attorneyfees fromthe benefit payments fBeptembeR012.



A. Settlement Agreement and Implementation

In 1986 and 1988wo classaction lavsuitswere filed against the PBGaverthe

termination offederallyinsured pension plansSeePage v. Pension Befit Guar.Corp., 498 F.

Supp. 2d 223, 224 (D.D.C. 2007). After extended negotiations, Class Counsel and the PBGC
entered into a Settlement Agreemienthesesuits in1996. Id. Under its termsthe PBGC was
to put money into a Settlement Fund, @an8ettlement Director was tasked with locating,
processing, and paying as many eligible class members as possiblead@inmgpnth
settlemenimplementation periodut of that FundId. A Class Action Settlement Board
(CASB), composed of tweepresentativegsdm each side and a neutral lawyeversaw the
Director’s efforts.ld. At the time of the settlement, tRBGCrepresented to the Court that they
anticipated settlemeifitenefit payments wouldkach$65-70 million. SeeECF No. 134-1 (Final
Report), 1 10(All ECF citations are t®®age 89-2997, rather tha@ollins, 88-3406.)

This estimate was merthan a tad low After two extensions, th settlement
implementation phase finally came to an end in 2002 with the Settlement Fund having paid out
over $922 million in benefits to class membegeeFinal Report I 30. The reason thamount
substantiallyoutpacedhe original estimatef likely benefit paymentsvasthe “extremely
diligent” efforts made byhe CASB to locate missing class memherkich“far exceed[ed] the
requirements of the Settlement Agreement .andhe efforts of many previous class actions.”
Id., 133. When these benefit payments were made, Class Counsain,received 8% of them
asattorneyfeesunder an order from this Cour&eeECF No. 133-§Orda Approving Attorney

Fees) at 3. In other words, Class Counsel pocketed around $75 million in fees.



B. WrapUp Agreement

In April 2001, the parties worked outdrap-Up Agreemento close out theettlement
which this Court later approvedRage 498 F. Supp. 2d at 22dee als&ECF No. 133-5\Wrap-
Up Agreement) The Agreemeniprovided for the “shut down of the substantive work of the
Settlement Director by August 31, 2002, and for the CASB to disband by December 31, 2002.”
Page 498 F. Supp. 2d at 224. Much of thgreementaid out the munaneadministrativetasks
that theparties would need twompleteto responsibly shuttehe settlement’srganizational
apparatus-e.g., the storage of thEASB's records SeeWrap-Up Agreement. The Agreement,
moreover anticipatedhatthe Court would thedischarge the CASB, the parties, and the
Settlement Director “from any and all obligations under the Settlement Agreenwheonse
arising from this litigatioh by the end of 20021d. at 11.

The Agreement als@rovided for the payment of clalsenefitsto continugpast this
formal shutdown. Bcause th&ettlemenDirector had calculated benefits for soat@ss
memberavho hadnotyetbeen locatedhe PBGC committed to pay benefits to thesanbers
through its own Pension Search Progiathey were later found SeeWrap-Up Agreementat
1-2. The Pension Search Progranaigenerapension portathat the PBGC maintains &dlow
“individuals who areentitled to benefits frorfany] pension plans that PBGC has taken bver
enter theimame and retrieve results for benefiitat areowed to them under those plar&ee
Final Report at 9 n.1The beneficary may then fill outorms to confirmher identity and claim
hermoney.

The Agreementurtheroffered incentives t€lass Counsel amativate addressearch
firms to cantinue to lookfor theseremainingclass member®r periods of timefter the

transitionto the Pension Search Prograkorthree yearsthe PBGC agreed to pay 10% of



benefit paynents tcaddresssearch firms wheaclass membetrlaiming thesettlemenbenefit
on Pensiorsearchhadbeen located by suehfirm. Id. at 15; WrapUp Agreement at.9The
Agreementlsoprovided that corresponding attorneg$ wouldcontinue to be deductdébm
benefit payments under #newsystemas follows:

The modification of PBGG liability to pay settlement benefits to

permit settlement benefit payments through PBGR&ension

Search program after August 31, 2002, instead of through the

Settlement Benefits Fund, shall not modify the U.S. District

Court’s June 7, 1996 Order awlarg attorney’ fees as a

percentage of class counsel’s recoverypehalf of the class.

Attorneys’ fees shall continue to be deducted when settlement

benefit payments are made to class members at the 8% rate

provided in the U.S. Birict Courts June 7, 1996 Order for a ten-

year period. Thereafter, PBGC shall have no further liability to

class counseh this case.
Wrap-Up Agreementt 8

Needless to say, the wind-down did not go smoothly. By the end of 2002, the PBGC had
begun paying settlement benefitsough Pensio®earch andthe SettlemenDirector had
ceasedts work. Severalof the administrativéasksnecessary tehut down th&€€ASB, however,
had notyetbeen completedSeePage 498 F. Supp. 2d at 22@\s a result, in their December
2002Final Report,the partiesaskedthat theCourt “issue an order of discharge fallowing
completion of [several administrativiasks. . . and conditioned on tliding of the CASB’s
2001 and 2002 Financiat&ements.ECF No. 134-1 (Joint Notice of Filing of Final Report and
Request for Order of Discharge) a1
These tasks we not subsequentiyompleted and ndinal dischargassued SeePage

498 F. Supp. 2d at 225. The parties hotly contestigvtiblame for thisbut only one thingsi
clear from the recordn May 2003 the CASB's wind-up efforts collapsed@ompletely SeeECF

No. 132-1 (Declaration of Stephen R. Bruce), 1 4; ECF No.1B3®eclaration of Patricia



ScottClayton), 1 11.ThePBGCthenfiled a motion to compel closeout of thetementin June
2003 allegingthat Class Counsel had stymiésiefforts b resolve theéemaining task. See
Page 498 F. Supp. 2d at 22®ecausehe WrapUp Agreement required the CASB to disband
no later than December 31, 20@2 PBGCargued that th€ourt should adopt procedures to
complete the “undisputedly simple tasks, such as sending documents to storage,” ardkthen
a discharge SeeECF No. 67 (Motion for Settlement) at 2-3.

Class Counsel disagreed, claiming thatRB&C representativesnot Counsel — had
walked out on th€ ASB. SeeECF No. 71-2 (Memorandum in Support of Cross Motion) at 1.
According to theibrief, thePBGChad done so to avoahauditof the PensiorSearchProgram
Id. at 1313. Counsel thought this audicessary because a fiaaidit in 2002 hadlentified
someissueswith thetransition to thd’rogram SeeECF Na 133417 (Final Operational Audit) at
2 (concluding “most of [therocessingssues] seem to be startup issues for the PBGC in
transitioning from the Settlement Directar”yheseproblems -as wellasthe remaining
administrative tasks must be resolvedly the CASB Counsel arguedbefore the paies could
be dischargefrom theirsettlement obligationsSeeECF No. 71 (Cross Motion to Enforce
Settement Agreement) at3, 11-12. It thusequestd that the Court refer thgarties’dispute
back to the CASBSeeid. at 1-3, 26. ThePBGCrejoinedthat the CASB had no authority
unde the Agreement to supervise Rension Search Prograand accordinglyany payment
processing issues that might aris@st be brought by individual beneficiaries under the
Administrative Procedure Act, asovidedfor in theWrap-Up Agreement SeeECF No. 73
(Reply to Opposition) at 1.

A magistrate judge ultimatelyecided to refer the dispubackto the CASBfor

resolution. SeeECF No. 76 (Feb. 25, 2005, Memorandum Order by Magistrate Judge Robinson)



at 23. This decision wasventually affirmed byudge Roberts in July 2007, who reasotied
the“referral of the pendin@dministrativassues to theJASB was] appropriatbecause the
Agreement conditioned its dissolution on the completion of the remaining adminestestks
and the parties did not dispute that those tasks had not been compReigd 498 F. Supp. 2d
at 224-26emphasis added)rhe PBGC immediately appealed, but held that appeal in abeyance
afterthe CASB resumenheetingin September 2007SeeD.C. Cir. Docket # 07-5333; ECF No.
86 (Joint Status Report on Referrdlja

Over the next six yearfsom 2007 to 2013, Class Counsel and the PBGC continued to try
to resolve theirssueghrough the CASB with little to show for it. In short, Class Counsel
continued to refus® completeadministrativecloseoutasksuntil the PBGC agreed to audit
of PensiorSearctor to fund a resumption of locator searches throutitird party. SeeECF
No. 101 at 1-5. Class Counsettherassertedhat the time periods in the Agreement,
“including the provisions on attorney fees,” must be extended “to account for the periegmetw
May 6, 2003 and July 31, 2007 . . . during which PBGC refused to participate in the CIISB.”
at 5. ThePBGC, in turn, refused to submit to an awdito pay forlocator searchesvhich it
thought the CASB had no authority to order or supervisessiClass Counsel released it from
the othersettlementisputes and closed up shdpeeECF N0.102 at 4-5Thetwo came close
to a compromise in 2010 that would have allowed the former Settlement Director t@ resum
classmember location servicdsr a limited periodn lieu of a PensioSearchaudit, but that
agreement never came to fruitioee, e.g.ECF No. 135-2.

C. 2002-2012 Benefit Payments

The PBGCcontinued meanwhilefo pay gttlementoenefis toclass memberthrough

PensiorSearchdespite thisrow with Class Counsel over thérap-Up Agreement In December



2002, athe close othesettlemenimplementation phaséhe partiesrepresentethat the “total
outstanding liability for benefits determined filye SettlemenDirector asof November 30,
2002,] is approximately $75 million.” Final Report, I 36. Of this amount, $55 million was due
to class members for whom there weadid addresses and $20 million was due to class
members for whom th8ettlemenDirector had nevebpeen ablé¢o identify an addressld. The
partiesthusexpected that a “large portion” of this remaining liability would “likglype paid out
over the next year or two as the individuals specifically listed under theoRe®esarch program
are discovered by address search contractors or class coldse].37.

This time their estimatproved not too far off. In fact, over thexttwo years, from
December 2002 through November 2004, the PBGC paidimatst $39 milliorin settlement
benefits to an additiai 3,172class membergnder Pensiofearch SeeECF No. 135-4 (Page-
Collins Payments made by PBGC) atl@.the subsequemvo-year periogfrom December
2004 through November 2006 alsopaid outnearly$7 million to another 481 class members.
Id. at 23. All told, in fact,in the decade after the Wrajp Agreement transferred payment
processing from the Sment Director to the Pensi@earch Progranthe PBG(paid out
more thar$111 millionin benefitsto almost7,500class membersld. ThePBGC, moreover,
subtracted the 8% attornésesrequired undethe WrapUp Agreemenfor each paymentTo
put this number in perspective, this meant that frieenstart of the settlemetiitrough 2010the
PGBC hadoaid more than 900,000 individuals — 0966 of the class benefis totaling more
than $1 billion, and Class Couns$eld receiveadver $85 million in corresponding attornfes
SeeECF No. 1322 (Final Amendment to the Settlement Agreement) at 2.

At the start of September 2012, howevke tvell ran dry The PBGC stopped

subtracting attornefees from thédenefits that it paid out teewly located class membehat



month. SeeECF No. 133-12 (Email from Thompson to Menke) afrhe benefits payments
themselveslso slowed to a trickle, and in some months no benefit paymentsnadeeat all
SeePageCollins Payments at-8.

D. Post-2012 Events

Six monthdater, the parties finally made some headwetyeir dispute. In a May 2013
court-ordered mediatiothe PBGC agreed to provide an additional $250,000 to Class Counsel to
locate remaining class members in exchange for the transfer of $4 millioroltaelPBGC in
leftover Settlement FundsSeeECF No. 114Joint Stats Report on Mar. 20, 2014), 1 With
this money, Class Counsainployedthe previous Settlement Directevho turned over “contact
information for 380 [previously dacated class membemdlie benefits totaling over $12
million.” Id., T 2. ®ttlementbenefit mymentsaccordingly, began to rise through the summer
of 2014as thePBGCprocessed payments filrese membersSeePageCollins Payment at 5.

From March 2014 through February 2016, for example, the PBGC paid out a little more than $12
million in additional benefits td41 class memberdd. In the next six monthg, paid out nearly
$4.6 million more to another 3 @embers.ld.

Class Counsellso began askintpe PBGC to resume withholding the attornfeesin
anticipation of this uptick in benefit paymentSee e.g, ECF No. 108, 1 9. Although such
request would on its face appear to violatetémeyearlimit on fees set forth in thé&/rap-Up
Agreement, Class Counsel nevertheless argued in a Septemben2diltBat they werentitled
to these fees because the PB&@ not participateth the CASB meetings for five of thirst
ten years covered ligatattorney-fee provisionSeeEmail from Thompson to Menla 1.

Class Counsel thussserted thahey had noteceived‘the benefit of the bargain negotiated in

the WrapUp Agreement’during those/earsbecaus¢he“PBGC [could notlawfully] take



advantage of [the] tepear period for deductg attorneg’ fees when PBGC ha[dhken actions
that prevented settlement benefits from being paid during that petahd¢iting contract
treatises The PBGC responded that it could nesumewithdrawing attorneyfees from
settlement paymenssncethe Agreement’sunambiguousenyearterm for such fees had
expired SeeECF No. 108 (9/5/13 Status Report of PBGC), 9.

On December 42013, Class Counseattempted to assert a charging lientfaese
attorneyfeeson any subsequent settlemdrgnefit paymentsSeeECF No. 133-20 (Notice of
Attorney Lien on Distributions)The PBGC however, continued to maintain that it could not
takethe money from the settlement beneficiaries without a neadifin of the AgreementSee
ECF No. 113 (12/19/2013 Joint Status Report), 11 29-31. The two went back and forth until, on
May 19, 2014, Class Counsel filed a Notice of Attor@éarging Lien wih this Court, asserting
a lienagainst all of the PBGC'’s asseSeeECF No. 115. Although the PBGC moved to strike
shortly thereafter, the Court issued no ruliddmost two years lategnce the cases were
assigned to this Court, it denied thetion to strikewithout prejudice so a® allow thepartiesa
chance to resolve their remaining disputes through the C/A&B4/18/2016 Minute Order;

ECF No. 128 (Order for Referral to CASB).

Class Counsel and the PBGC were unable to come to terms on the attorney-fees dispute
at the CASBand on July 7, 2016, Class Counsel filed this Motion to Enforce the Qrdered
Wrap Up Agreement and Charging LieBeeECF No. 132 (Motion to Enforce). That Motion is
now ripe.

. Legal Standard
Theclaimsof a federally‘certified class may be settled, voluntarily dismissed, or

compromised only with the court’s approval.” Fed. R. Civ. P. 23(e). In approving actass-

10



settlementa federal counnay retainjurisdiction over themplementation of thearties’

agreemenénd incorporate itermsinto a judicial order._Kokkonen v. Guardian Life Ins. Co. of

America 511 U.S. 375, 380-81 (1994Fheagreemenis then treated asa@nsent decree

United States v. Alshabkhoun, 277 F.3d 930, 934 (7th Cir. Z0@#hingconsent decree as “a

court order that embodies the terms agreed upon by thespasteecompromise to litigatign
A consent decree is interpretadcording tohlie“ordinary principles of contract lativ

United States v. WElec. Co, 894 F.2d 430, 434 (D.C. Cir. 199@mega Engj, Inc. v. Omeqa,

S.A., 432 F.3d 437, 443 (2d Cir. 200®B¢cognizing a “settlement agreeme contract that is
interpreted according to [the] general principles of contracl)lalWhedecree’s meaningmust

be discerned within its four cornersW. Elec, 894 F.2d at 434 (quoting United States v.

Armour & Co., 402 U.S. 673, 682 (1971)n other words, thénterpretation of a
decreemust be groundedhithe text of the agreement atmhtemporaneous ungéandings of its
purposes, not in [the court’s] conception of wise policig’ (quotationmarksomitted).

A district court mayalsomodify a consent decree that it administeis. A modification
“adjus{s] the obligations of the parties in response to gdeen changes in circumstanagsn
response to anticipated changes expressly identified by the parties tgrimgethe decree.’ld.
(internal citation omitted) A court may not, however, “take action that purports onipterpret

a decree huthat in fact modifiest without adjudicatiori Id. (citing United States v. ITT Cont’

Baking Co., 420 U.S. 223, 236 n. 9 (1975)).
In their briefs analyzing the contract issues set forth below, the parties dontend that

the law of any particulgurisdiction applies. As the Court’s analysis similarly does not require

11



such a determination, it need not answer this quesBeeWestern Ele¢.894 F.2d at 434 (not
specifying source of contract law in interpreting consent decree).
1.  Analysis
The crux of Class Counsel’s current Motion is simple: doeSWagp-Up Agreement’s
tenyear limit on attorney fedsar further recovery hereRs a reminder, the clause at issue
states:
The modification of PBGC's liability to pay settlement benefits to
pemit settlement benefit payments through PBGC’s Pension
Search program after August 31, 2002, instead of through the
Settlement Benefits Fund, shall not modify the U.S. District
Court’s June 7, 1996 Order awarding attosiéges as a
percentage of class counsel’s recovery on behalf of the class.
Attorneys’ fees shall continue to be deducted when settlement
benefit payments are made to class members at the 8% rate
provided in the U.S. District Court’'s June 7, 1996 Ofdesa ten
year period Thereafter, BGC shall have no further liability to
class counsel in this case.

Wrap-Up Agreement at 8emphasis added).

It bears notin@t the outsethatClassCounsel do not ask this Cototmodify theterms
of theAgreement. They instead asdbdtthe Agreemat’s attorney-fees provision shoulte
interpretedn a manner that assurg®yreceivethefull “benefit of the bargain."SeeMot. at 2
3. In particular, Counsel contend that tlteypsentedo limit the 8%fee award to benefits “paid
in a tenyear period after August 31, 2002, in exchafugg¢the] PBGC’s promises to pay those
settlement benefits in accordance with the standards the Settlement Direlitat, amol also
with the assistance of a locator program to locate participalutsat 2 (quotation marks

omitted) The PBGC, according to Counsel, has not fulfiltleghart of that dealld. at 3. In

Counsel’s view, this Court should threadthetenyeartermin the attorneyees provision to

12



extendpasta straightenyearcalendar periotb compensate fahe PBGCs failure tofully
comply with theAgreement'paymentprocessing tersiduringthattimeframe Id.
As the PBGC points out, the fundamental problem with Class Counsel’'s positionitis that

runs counter to the “plain and unambiguous” terms ottimtract See e.qg.,Travelers Indem

Co. v. Bailey, 557 U.S. 137, 150-51 (20@8cognizing it is “blacKketter law that the terms of
an unambiguous private contract must be enforced irregp@ttthe parties’ subjectiviatent,
[and] it is all the clearethat a court should enforce a court orderaccording to its
unambiguous term¥’(internal citation omitted As explained above, thgreement’sattorney-
feeprovision provides thatdfter theAugust 31, 2002,transitionto Pension Search
“[a]ttorneys’ fees shall continue to be deducted when settlement benefit paymenasi@te m

class members. .for a tenyear period Wrap-Up Agreement at §&mphasis added)The

Agreemennextunderscores this point: liEreafterPBGC shall have no further liability to class
counsel in this case.ld. Thesesentenceslo notmakethe running of théenyearperiod
contingent on any othéermin the Agreement Nolanguagemoreover, suggs that théees
mightextend pasatenyearcalendar period certain circumstances obtairQuite the contrary,
the provision conditions the perioddtart onAugust 31, 2002, and &xtendfor tenyears
thereafter

In seeking to circumverthis plainreading, Class Counsel advance three main arguments.
The sections below take up and reject each of them in turn.

A. Contract Ambiquity

Class Counsdirst asserthat, despite its superficial clarityhe provision is ambiguous
about when théenyearperiod should run. In essence, Coumsaintainthatthis ambiguity

arises from théack of a daten the sentece providing that the fees willin for “a tenryear

13



period” Reply at 5. Thegeekfurthersupportfrom thesame sent&®@s use of ‘Q” tenyear
period, rather than “theenyearperiod. Id. Thisargumenis specious. To qualify as
ambiguousthe contracterm musbe ‘reasonably susceptible of different constructions and

capable of being understood in more than one ser@eat An. Ins. Co. v. Norwin Sch. Dist.,

544 F.3d 229, 243 (3d Cir. 2008Here, the directly preceding sentescgplieshe relevant
startdatefor thetenyearperiod: August 31, 2002. The lack of a date inn&etsentence
clearlyavoids unnecessary repetitionkewise, theuse of “d in that sentences simply
consistent with itgesultinggrammatical structureThe plain and ordinary meaning of this
attorneyfee provision consequently forecloses the interpretation urged bgggbu

B. Contractual Purpose

Class Counsealextarguethat their interpretation of thieeprovision wouldbetterfulfill
the Agreemens over-arching purpose to encourdgeunsel to locate additional class members
While this may be sdhe assertedurposes of a consent decree cafumsitfy an interpretation

that its “language cannot support.” Hughes v. United States, 342 U.S. 353, 356 (1952) (rejecting

such an invitation)In urging the Court down this path, Counsel point dalgases construing

ambiguousontract terms. See, €.§E Mobile, LLC v. Global Cellular, Inc., 121 F. Supp. 3d

106, 110-111 (D.D.C. 2015) (holdimpmpany’sreading of “ambiguous” contract term was
“untenable”). These cases stand for the gen@at undebatablgyrinciple that araguecontract
term should beeadin conjunction with the purposes of the contract in which it is foudd As
already explainedyowever, the fee provision in tNérap-Up Agreement is not ambiguous.

This argument thus finds no traction.

14



C. Prevention

Counsek final argument is that thenyearlimit in the attorney-fee provision should be
extendedecause the PBGC prevented the settlement benefitd thushe resultingees—
from being paidor some ime during that period At first blush, this argument has mdegal
merit thanthe first twa Indeed, it is hornbook law that “when a promisor wrongfully prevents a

condition from occurring that condition is excuse&hear v. Nat'l RifleAss’n of Am., 606 F.2d

1251, 1255 (D.C. Cir. 19793ee als@sulf Oil Comp. v. Am. La.Pipe Line Cqg.282 F.2d 401,

404 (6th Cir. 1960) (“Where liability under a contract depends upon a condition precedent one
cannot avoid his liability by making the performance of the condition precedpossible, or
by preventing it).

This contracprinciple, however, is hardly perfect fitfor thecontract at issue her&he
doctrine of prevention igy/pically applied to conditionatontracts-for examplejn the context
of suits brought byaalestate brokers seeking to compel the payment of a commission when the

buyer has acted to prevent the sale of a property, eSgeSheay 606 F.2d at 1253-55. To state

the obvious, th&/rap-Up Agreement is nad conditional contractThe PBGCis oHigatedto
perform under the Agreement irrespectdiery condition precedent. Defendant, moreover, is
notseeking to escape frons liability to perform under the ternaf the contract bglaiming, for
examplethat it no longeneeds to process benefit paymeritsstead, the onligsue in this
Motion is whether, when the PBGC makes such payments, itstilliseserve 8% of those
benefitsfor attorneyfees. ClassCounsel cite neases that have applidte doctrine of
prevention to excuse a time periocewven a relatedituation SeeMot. at 8 (citing to cases

applying equitable estoppand other unrelated legal doctritedactually distinct situations

15



Setting thigdeficiency asideCounsel’s argument seffs fromanotter fatal flaw. The
recorddoes not showhat the PBGGctuallypreventedhe payment of settlement benefits
during the relevant time periodCounsefirst point to Defendarg failure to participatén the
CASB meetings for a ped of five yearsfrom 2002-2007. The record, howew#oges not place
sole blamedr the CASB’smeltdown at the feet of the PBGC. Nor daasdicatethat the
PBGC failed to make paymts to class members during thime period As expained above,
theevidence demomsates quiteéhe opposite From September 2002 through August 2012, th
PBGC made $111 million in benefit payments to an additional 7,500 class mei@bePage
Collins Payments at-2. This sum is not only substantial, but roughly accords with theepar
joint representations 2002 abouthte likely benefits paymenthat the PBGC would make
during this period.SeeFinal Report, 11 36-37. THRBGCalsomade the vast majorityf these
paymentgrior tothe resumption of the CASB meetings in 200he recordtherefore hardly
supports the claim that the PBGC prevented the payments of settlement benefiising to
attend theCASB meetings.

Counseheverthelesslaim thatthe PBGCdid prevent these paymenscausdts failure
to attend the CASB meetingsoided dollow-up audit ofPension SearchThis audit was
necessary, according to Counsel, to correct the payment issues identifietinal tb@02 audit.
The final closeout auddid, of coursejdentify some transitional issuesRé&nsion Searcim

processing settlemenapments under thiermsof the AgreementSeeFinal Operational Audit

at 2. Butthatcloseout audit also expressly indicated that most of the problems it identified wer

predictable rurof-the-mill issues arising from the transition to evel paymensystem.|d.
Counsel, moreover, provide no evidence that#layswith processing thparticular paymeist

noted in that audit festered for the entire decade during which the PBGC made dednictions

16



attorneyfees. Indeed, Class Counsel never substantaiagleexample of degitimateclass
benefitthat was not processaahd paid by the PBGC by the endludtdecade

These tansitional issues also fail to support the conclusion that Counsebbane
denied thébenefit of the bargaihfor yet another reasonClass Counsel and the PBGC
explicitly anticipated thasomepaymentprocessing issuasould arise after the transiticto
Pension Searciwhen they cut thdealembodiedn the AgreementThe contragtin fact,
providesfor a means to addreigese inevitablproblemsby allowing for the filing of APAsuits
to enforceats payment-processingrms SeeWrap-Up Agreement at 10 (“After settlement
obligations are &insferred to Pension Search, there shall be a limited right of appeal to correct
the payee and to enforce this agreement and the statutory protectionsafdiasy agency
actions under the Administrative Procedures Act, 5 U.S.C 8§ 706iVen@heclear
contemplation of this inevitabilitythis Court cannatetrospectivelyalter the allocation of risk
found in the Agreement now. Qime contraryCounsel’s failure to identify even oegample of
anAPA action brought against the PBGC seemfsittherindicate thathe processing issues
identified in the final audnvere neithewidespread nor particularly egregious.

In a final salvoClass Counsel falback ona series ofinconvincing arguments about
inferences that might be drawn from various fluctuations in the benefit paysneces2002.
Theyfirst point to thesteadilydecreasing payments made by the PBGC from 2002-2012. This
declinein payments, however, is consistent with Defenddntl compliance with the
Agreement Asdescribedabove theparties initially extended the settlement implementation
phasdrom three to six years to hunt doworeclass members. By the time this phase ended,
the Settlement Director had engaged in “extremely diligent” efforts tod@sagry class

member.See Final Report, § 33. The Director’s work led, in fact, to benefit payments insexces
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of tentimes the amount of an early estimptesented to the Courld. at 18. The factthat
benefit payments subsequently decreasedaacbecame sporadis tobe expected. The
Director, after all,had already located the members who were edsidéisid. After the
Agreement went into effect, moreover, no entvgs guaranteedp-front compensation for
working to track down the more elusireembers Addresssearch firms werenly compensated
when their efforts successfully located a class menhlneng the first three yearand,
accordingly, the PBGC paid out over $200,00€@rtos in that timeframe SeeECF No. 133-1
(Declaration of Joseph Shelton), 1 20fteAthat under the plain terms of the Agreement, only
Class Counsel haalbackendincentiveto locatefurther class members. It is reasonable to
expect, then, that the monthly payments waudntually reduce to zetmless Counsel thought
that investing itown funds in locator efforts would pay dividends. But that result is, again,
implicitly anticipated by- not contrary to +he terms othe bargain thahey struck with the
PBGC in the Agreement.

Commonsensdikewise undercuts Class Counsetitempt tarely onthe sudden increase
in benefit payments aftéine Director resioned its location efforts in 2013 his uptick in
payments has a more obvious cause than the PBGC'’s prevention of payments from 2002-2012
such increaseccurredoecause thEBGC agreedb provide up-front funding forenewed
addresssearchefforts. The PBGC, howevenad noobligation to provide this money under the
plainterms of theAgreement. It serves to reason, moreover, that payments to class members
would increase are such a dedicated effort was agamderway. The fact that payments
increasedhus says nothing about whether the PBGC was complying with the Agreement’s
payment-processing terms from 2002-2012. Class Counsel undoubtedly would have preferred

that moreclass members showed up during the time when it was due a cut of the benefit
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payments, but, under the terms of the Agreement, the onus waaoto make that happen, not
the PBGC.

In the endas the PBGC argueSounsehbreessentially seeking tmodfy the terms of
the AgreementAt no point do thegettle on agecific period during which theBGC was
allegedlynot in compliance with the Agreemé&npaymemnprocessing termsSometimes
Counsel appedo claimthe Court should discount periotifgtcoincide with the five years
where the CASB was not meetin§eeMot. at 2-3. At other times, they point to 28 sporadic
months after September 2002 where no benefit payment was madide months wher€lass
Counsel did not receive amgtorneyfees SeeBruce Decl., ¥. At still other pointsthey assert
thatthe PBGC did not comply with the paymemtcessing terms untihe August 2013 deal to
pay$250,000 upfrontor renewed address seagsh SeeMot. at 5. Conspicuously absdrim
Counsels brief, howeverjs anymethod or measure of discoung the attorneyfees that they
received over the decade in which the PB@@isputedly paid trse fees. Eending the period
could yield a windfall, resulting i€ounsels receivingnore tharthe decade thelyargaind for
in attorneyfeesunder the Agreement. In essence, then, Counselthisp€ourt willread the
tenyearperiod in the Agreement &xtend without limit to somanknown point in the future.

This Court has neither the powssr desirgo sanction such an extension.
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IV. Conclusion
As the period established for the payment of attofeesyunder the Agreemehas
expired and Class Counsel have shown no grounds upon which this Court couldteatuse

condition, the Courwill issue a contemporaneous Order denying thiaition to Enforce.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: October 3, 2016
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