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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SALLY JEWELL, Secretary of the
Interior et al.

)
ELOUISE PEPION COBELL, by and )
through TURK R. COBELL, as the )
personal representative of her estate, )
et al. )
)
Plaintiffs, ) CaseNo. 96¢v-1285 (TFH/GMH)
)
v. )
)
)
)
)
)

Defendants.

)

MEMORANDUM OPINION

Herein the Court will close what may be the finajor disputen two decades of hard
fought litigation. Plaintiffs, Native Americans whose lands were held in trustebpépartment
of the Interior, sought to remedy a centuryastefultrust mismanagement. They obtained a
stunning victorywhich brought about truséform and a significant recovery for the plaintiff class
Helping them in their quest was a team of attorneys whose dedication and tersanteliigh
commendation. One of those attorneys was Mark Brown. After this casel $etl009, Plain-
tiffs’ counsel moved for an award of attorheyees and costs. Browvas omitted from the mo-
tion, as were the hours he spent litigating this mattsr now petitions this Court for his share of
the fee award.

This matter wasitially referred to the undersigned ®iReport andRecommendatioon
Brown's petition forattorneys fees[Dkt. 3699]. The parties later consented to the undersigned’s

making a final determination of Browspetition [Dkt. 4201] After reviewing the parti€snany
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filings and holdinga five-dayevidentiary hearing on the matfethe Court willgrantin part and
deny in parBrown's petition
BACKGROUND AND PROCEDURAL HISTORY

An abbreviated timeline of this case and the present fee petition will help plaesttbé
the decision in contextin the late nineteenth and early twentieth centuries, the United States had
a policy of dividing Native American lands into smaller parcels, tbdbe in trust by the Depart-
ment of the Interior for the benefit of indiwidl Native AmericansSeePlaintiffs Amended Com-
plaint [Dkt. 3671] 1 17. These parcels of land generated inoehieh was placed to what are
commonly referred to as “Individual Indian Money” accounts. I 2. Plaintiffs filed thisclass
action in 1996 againshe Secretary of the Interior, alleging that the Departiadmismanaged
these accountand the land it held in trustid. § 3-4. Plaintiffs sought an accounting from the
government and an order compelling the government to reform itptactices.Id. T 5.

After a bench trial in 1999, Judge Lamberth found that the government had veelasedl
of itstrust duties See Cobell v. Babbjt®1 F. Supp. 2d 1, 6 (D.D.C. 1999)he Court of Appeals

affirmedthis finding in2001. SeeCobell v. Norton240 F.3d 1081, 1086 (D.C. Cir. 2000)he

1 The most relevant docket entries for purposes of this Memorandum Opieias follows: (1) Plaintiffs’ Proposed
Findings and Fact and Conclusions of Law (“Cobell F&C”) [Dkt. 4219]; (2)tiBeer’'s Proposed Findings of Fact
and Conclusions of Law (“Bren F&C”) [Dkt. 4220]; (3) Plaintiffs’ Reply to Petitioner's Proposeiddings of Fact
and Conclusions of Law (“Cobell Reply”) [Dkt. 4221]; and (4) Petitioner’s RapPlaintiffs’ Proposed Findings of
Fact and Conclusions of Law (“Brown Reply”) [Dkt. 4222]. Brown’s fettipa has been pending since 2011. In
the years prior to the undersigned’s involvement in the matter, thiespfiled dozens of briefs concerning the fee
petition. The Court will refer to those filings only as the need arises. p@hies’ poshearing briefing is compre-
hensive on the issues presented and the Court sees no need to exhaassileg) the long history of repetitive argu-
ments on Brown'’s petition.

Additionally, the Court notes at the outset that it will refer throughout thisi@pto the transcripts of the evidentiary
hearing in this matter by date, followed by the usual zagHine citation. All transcripts on the Court’'s docket
contain both the morning and afternoon sessions in one docket entroisayeil 20, 2016, which has one docket
entry for the morning and another for the afternoon. For purposegiof,dlae relevant transcripts are as follows:
(1) April 20, 2016 Morning Hearing Transcript (“4/20 A.M. Tr.”) [Dkt. 4208) April 20, 2016 Afternooiiearing
Transcript (“4/20 P.M. Tr.”) [Dkt. 4208]; (3) April 21, 2016 Hearifiganscript (“4/21 Tr.") [Dkt. 4206]; (4) April
22, 2016 Hearing Transcript (“4/22 Tr.”) [Dkt. 4207]; (5) May 25, 2016 Hearmagscript (“5/25 Tr.”) [Dkt. 4214];
and (6) May 26, 2016 Hearing Transcript (“5/26 Tr.”) [Dkt. 4215].



rest of this cass life has been spent overseeing the Departsiantounting anthe reform of its
trust practices.

Following many years of hard fought litigation, tt@se ultimately settled in 200Be-
cause of its enormous sizen the billions of dollars- the settlement required congressional ap-
proval, which did not come until late 201&eePlaintiffs Motion for Preliminary Approval of
the Settlement [Dkt. 3660] at After Congress signed off on the settlement, the matter came back
to this Court for final approval. Within the settlement agreement was a separate agreemen
payment of class counselfees.ld. That agreement provided that Plaintif®unsel ould apply
for fees by motiorand, most importantly, that neither party would appef@eaward that fell
within the range of $5809.9million. Id. at 15-16. Judge Hogan, who had inherited the case
earlier in 2010, held a fairness hearing in June 2011 and approvpdrties settlement. See
Final Order Approving Settlement [Dkt. 3850] at 4. Judge Hogan also awarded Plaiatiffsel
$99 million in attornes fees.ld. at 3-10. The Court of Appeals affirmed Judge Hogaapproval
of the settlemenn 2012. See Cobell v. Salaza#79 F.3d 909, 913 (D.C. Cir. 2012).

But according to Brown, something was missing from Plaintiéfs application:his hours
spent litigating the caseWhen Plaintiffs counsel submitted their motion for an award of fees in
January 2011, they did not name Brown among class counsel and did not seek coompiensati
the time he expended in the caSedPlaintiffs Motion for Attorneys Fees and Expenses of Class
Counsel[Dkt. 3678]. He intervened in the case a month later and asserted that he ought to be paid
out of class counseal fee award.SeePetitionets Response to Plaintiffflotion for Attorneys
Fees [Dkt. 3699].In his original petition, Browrsought compensan for approximately 1500

hours of time, totaling about $5.5 milliorsee id. Judge Hogan tabled the dispute by placing in



escrow the amount Brown claimed and awarding Plaihtiiansel the balance of the%illion
fee award.Final Order Approving Settlement [Dkt. 3850] at 9-210.

After a series of unsuccessful mediations, Judge Hogan referred the mdieeutalér-
signed for resolution of Browas fee petition. May 12, 2015 Referral Order [Dkt. 4124T.he
undersignedheld ahearing heard testimony from several witnessss;epted hundreds of exhib-
its, and heartegalargument from Plaintiffs and Brown. On this robust record, the Court is now
prepared to issue its decision.

FINDINGS OF FACT

The following findings of fact are based on the record adduced during thesJougrtlay
evidentiary hearingTwo introductory notes are in order. First, Brown filed objectiorseteral
affidavits Plaintiffs offeredduring the hearind. He also filed two motions limine prior to the
hearing- one regarding the affidavit of the late Elouise Cobell, lead class repreggrat one
regardinghe testimony of Bill Dorris, a Kilpatrickownsend & Stockton (“KilpatriclStocktor)

attorney who entered the case in 2004 and contiouepresent Plaintiffs todgyThe Court sees

2 A similar dispute arose between Plaintiffs’ counsel and attorneys fr@iddtive American Rights Fund (“NARF”),
an organization which contributed substantial litigation support to the trial t8ae¥/22 Tr. 140:225. Plaintiffs

did not seek compensation for NARF’s time expended in the case ingheary 2011 application, and NARF, like
Brown, intervened to request what it believed was its fair share &e¢ramvard.SeeNARF’s Emergency Motionct
Intervene [Dkt. 3714]. At the direction of the class represengtolass counsel opposed NARF's fee petition. 5/25
Tr. 131:4-20. Plaintiffs and NARF were able to settle their dispute in mediaBeeOrder Authorizing Payment of
Certain PreSettement Attorneys’ Fees [Dkt. 4122]; 4/22 Tr. 1423.

3 SeeBrown’s Evidentiary Objections to the March 31, 2011 Affidavit of G. \Afili Austin [Dkt. 4198]; Brown’s
Evidentiary Objections to the March 31, 2011 Affidavit of Keith Harpert[@k99]; Brown'sEvidentiary Objections

to the March 31, 2011 Affidavit of Elouise Cobell [Dkt. 4200]. Plaintiffisdf responses to each set of objections.
SeePlaintiffs’ Responses to Brown’s Evidentiary Objections to the Marcl2@11 Affidavit of G. William Austin
[Dkt. 4202]; Plaintiffs’ Responses to Brown’s Evidentiary Objectitmshe March 31, 2011 Affidavit of Elouise
Cobell [Dkt. 4203]Plaintiffs’ Responses t8rown’s Evidentiary Objections to the March 31, 2011 Affidavit of Keith
Harper [Dkt. 4204].

4 SeeBrown’s Motion in Limine to Exclude the Expert Opinions Proffered by WAAHiE. Dorris [Dkt. 4193]; Brown’s
Motion in Limine to Exclude Elouise Cobell's Affidavit [Dkt. 4194]. Plairgiffesponded to these motions as well.
SeePlaintiffs’ Response to Brown’s Motion in Limine to Exclude the Ex@pinions Proffered by William E. Dorris
[Dkt. 4195]; Plaintiffs’ Response to Brown’s Motion in Limine Exclude Elouise Cobell’'s Affidavit [Dkt. 4196].



little value in addressing each of the voluminous objeciiodgtail here Insteadjt will overrule

the objections except as stated otherwrséhis decision Most pertain to the weightather than

the admissibilityof the evidence And even tdhe extent some piece of evidence was partially or
potentially objectionable such as an item of evidence whose relevance was informed by context,
or some statement that would be hearsay if offered for one purposetifutffered for another

—the Court accepted the evidence for what it was worth, disregarding objectipogldas. See
Harris v. Rivera 454 U.S. 339, 346 (1981) (“In bench trials, judges routinely hear inadmissible
evidence that they arpresumed to ignore when making decisign&lnited States v. Microsoft
Corp, 253 F.3d 34, 101 (D.C. Cir. 2001) (upholding use of summary witnesses in bench trial
despite danger of hearsay because the judge is presomgeorte inadmissible evidenc&lana-

gan v. Islamic Republic of Irai€ivil Action No.: 161643 (RC) 2016 WL 3149560, at *22 n.22
(D.D.C. June 3, 2016) (noting that even if certain record evidence at a bahcbrtained hear-

say, there was no danger of the Court’s being improperly influenced by it).

Second almost every witness in this cabad the potential to givbiased testimony.
Brown, who was his own primary witness, of course stands to langesum if he convinces the
Court he is entitled to a fee award. But the Court afgweciates that, agasmade clear at the
hearing, every dollar not awarded to Brown willfgam the escrow accoutd Kilpatrick Stock-
ton, the firmthatprovides sole representation for Plaintiffs today. As such, several of Pintiff
witnesses, includingilpatrick Stocktonpartnes David Smith andBill Dorris, have a direct fi-
nancal interest in the outcome her8ee4/22 Tr. 1391222, 143:5-144:1 199:11-25, 234:13—-

19; 5/25 Tr. 127:14-128:2. To be sure, some witnesseaainsié do not have such an interest,
like Dennis Gingold, who served as lead class counsel from the inceptionQiliécase until

2012 whose interest in this cakdpatrick Stocktonbought out when it took over as lead counsel



Seed/21 Tr. 261:520. Neverthelesshe Court took the testimony e&ch othepotentially biased
witnesses for what that testimony was worth, considering the danger of pbssshlibe withess
prior consistent or inconsistent statements, corroborating evidence, andrtégssvilemeanor
during the hearing.Seeg e.g, Cruise Connections Charter Mgmt. 1, LP v. Attorney General of
Canada 55 F. Supp. 3d 156, 177 (D.D.C. 2014) (recognizing that one witness was interested in
the outcome but that his testimony shoulcteglited because it was “cogent and unequivcal
Faison v. Dist. of ColumbjaB893 F. Supp. 2d 14349 n.5 D.D.C. 2012) (concluding that the
plaintiff was an interested witness and only partially credible bea#user ‘tendency to exag-
gerate when it myht help her case”)The Courts findings of fact based on that testimamg the
entire record follow.

A. Brown’s Engagement

Mark Brown has been an attorney since 1979. 4/20 A.M. Tr. 208 Zrior to working
on the instant case, he was employed@tmer in aespected.os Angeles law firm.ld. He met
Dennis Gingold, lead class counsel, in the early ninetgs20:23—-21:11.After Plaintiffs won
the first trial before Judge Lamberth in 1999, Gingold recommended leaithelass representa-
tive, Elouise Cobell, that shengage Brown to work on the cas8ee id.22:11-21;4/21 Tr.
227:15-18Brown Ex. 1 at 1; Affidavit of Keith Harper [Dkt. 4264 2 She agreed to do so.
Brown Ex. 1 at 1.Brown accepted her offer to join t@®bellteamin January 2000resigned his
position in California, and moved to Washington, D.C. to work onCbleell matter fulttime.
4/20 A.M. Tr. 21:12-16, 25:3-11, 28:17-29:13.

Theiragreement which is at the heart of the partieispute —is memaialized in letters
of engagement from several of the class representatives to Browg9:14—-30:6;seeBrown

Ex. 1 (containingfour engagement letters)rhe evidence showed that Brown signed two of the



letters—from Cobell herself and from her chafile foundation, the Blackfeet Reservation Devel-
opment Fund (“BRDF"}-on March 3, 2000Brown Ex. lat 6, 8. The letters providethat Brown
would be compensated on a contingency baSe idat 1. Specifically, Brown was to receive,
subject to approval from this Court, two percenttoe total upward adjustment in the aggregate
trust funds standing to the credit of the trust benefidgaagea result of the litigation ds settle-
ment’ Id. Theletters also stated th&rown's customary billing ratevas $350 per hourld.
Brown testified that his billing rate was included in the lettersfuture fee applications. 4/20
A.M. Tr. 36:6-10. The letters further provided that Brown would be reimbursed for monthly trips
back to California. Brown Ex. &t 2;4/20 A.M. Tr. 26:5-17. In his testimony, Gingold noted
that he gavdBrown some information to include in the letters, that Brown drafted the letters
himself. 4/21 Tr. 209:7-14.

The March 32000 engagement letters that Brown signed also incorporated the terms of
Plaintiffs engagement letters with Gingpl@haddeus Hojtand Elliott Levitas other founding
membes of the litigation teamBrownEx. 1 at 1; 4/20 A.M. Tr. 30:131:7. Those étters, dated
April 14, 1999, provided a contingent fee arrangenf@nGingold Holt, and Levitas and author-
ized the attorneys to seek interim tagards under the Equal Access to Justice Act (“‘EAJA”), 28
U.S.C. 8§ 24142016). Brown Ex. 2 at 2. Any interim award under the EAJA would reduce the
amount payable to coundebm anylatercontingent feaward 1d.

The April 1999 engagement letters also contained a provision regarding thewdtsath,
drawal, or disabilityof anyCobellattorney. That provision, which has become the focal dint

the present dispute, reads in full:



If any of the counsel dies, withdraws, or becomes disabled prior to the completion
of his work under this agreement, he shall be entitled to a portibe &e (and all
expenses to date of the disability, death, or withdrawal) to which he would other-
wise have been entitled, also taking into account the services rendered by his sub
retained counsel. The payment will be made at the same time as other counsel are
paid and shall represent the value of his services to the death, disability or with-
drawal, taking into account the total fees payable to legal counsel.

B. Brown’s Early Work on Cobell

Because Brown was only to be paid on contingency and asriri#xJA awards might
permit, helived simplyafter moving to WashingtonHe resided inGingold s basement and the
two drove together to and from work each day. 4/20 A.M. Tr. 2200As might be expected
in a case of this magnitude, workdays were longtaimd). See id42:13-22 63:16-64:14 (ob-
serving that the team worked “seven days a week” during the-2008 period) The team had
no secretaries or paralegals and worked in tight office splaicd4:16-25, 45:24-46:6, 65:1-12.

Gingold, as lead counsel, was generally in charge ofrasgigvork and coordinating liti-
gation strategyld. 42:23-43:16; 4/21 Tr. 226:11-24; 4/22 Tr. 41:2—-8. Brown undertook signifi-
cant work at Ginglal's behest Thisincluded many taskiypically expected of trial counsel, in-
cluding drafting ad revising filings,researching legal issues, participating in attorney confer-
ences, and taking and defending depositi@®ee, e.g4/20 A.M. Tr. 69:#24 (motiors practice);
id. 73:4-2 (took Donna Erwin deposition); 4/20 P.M. Tr. 208:2Y (prepared and defesdl
Elouise Cobelk deposition)jd. 211:13-212:15 (discussing time spent in attorney conferences
with ElouiseCobell). Brown also took the lead dgton in negotiating a fee dispute with Price-
WaterhouseCoopers, an accounting firm to which Plaintiffs owed a great deal of. @6
A.M. Tr. 45:1-20.Brown was able to successfully negotiate a payment arrangement ttiatlave

the need for a huge otiene outlay to settle the PWC billd.



Following remand from the Court of Appeahs2001,affirming Judge Lambertls ruling
that the government had breached its trust duties, this Court maintained jarsticiversee the
governmens efforts to bing itself into compliance with its trust obligations. During this time,
several collateral matters arose and were litigatedhe proceedings that culminated in what is
known as the “Contempt Ittial, the Court held the Secretary and Deputy Segrefahe Interior
in civil contempt. Cobell v. Norton 226 F. Supp. 2d 1, (D.D.C. 2002); 4/20 A.M. Tr46:17—
47:8. During thetwo-monthContempt Il trial, Brown sat at counsetable and assisted Gingold
and the other class counsel, including Leétiagd Keith Harper4/20 A.M. Tr.47:9-22.Although
he helped prepare some witnesses for the trial, he did not acxaltine any witnessestrial.

Id. The Contempt Il ruling was ultimately reversed on applelad8:22-49:11Cobell v. Norton
334 F.3d 1128, 1150 (D.C. Cir. 2003).

At the conclusion of the Contempt Il trial, the Court scheduled another trial, latede
the “Phase 1.5” trial, to decide what further injunctive relief should be awardedumedhat the
government was moving expédusly to reform its trust practicetd. 51:16-25. Thefour-month
Phase 1.5 trial occurred in m&D03. Id. 52:5—-6.Brown participatedalong with Gingold, Levitas,
and Harper.ld. 53:22-54:4.In preparation fothattrial, Brown aided irrelevant discoverprac-
tice anddefended two of the named class representatives in depodio Unlike the previous
trial, Brownexamined witnessedd. 52:9-53:12.He also assisted the team in preparing proposed
findings of fact and conclusions of laud. 54:8-13.

As a result of the trial, Judge Lamberth issued a structural injunction ttier3epart-
ment of the Interiomandatingseveral specific actions to briige Departmeninto compliance
with its trust duties.Cobell v. Norton283 F. Supp. 2d 66, 2895 (D.D.C. 2003). The Court of

Appeals reversed the entry of the structural injunction in 2004 baskahitng language in a



congressional appropriations act enacted in November, RAORn as the “Midnight Rider.Co-
bell v. Norton 392 F.3d 461478(D.C. Cir. 2004). When the MidnigRider expired by its own
terms in late 2004, Judge Lamberth reissued his structural injunction withoutaatairfiorfur-
ther hearing.Cobell v. Norton357 F. Supp. 2898 302-07(D.D.C. 2005). The Court of Aqeals
again vacated the injunction in late 2005 and began to limit the scope of the accounting the gov-
ernment was required to provid€obell v. Norton428 F.3d 1070, 1078-79 (D.C. Cir. 2005).

C. Alleged Problemswith Brown and His Work

Plaintiffs allegethat during the period following the Court of App€al®001 ruling,
Brown's performance “began to create problem&bbell F&C at 8 § 24. Brown disagrees;
leging that he adequately performed all duties assigned to him. The pasestpd volumings
testimony and edence on these alleged problems

1. Brown s Workwith the Special Master

In 1999, with the governmeést consent, Judge Lamberth appointed a special master to
oversee the accounting and trust reform process. 4/21 Tr. 3 24:13udgeLamberths appoin-
tee, Alan Balaran, was given considerable authority and responsibifitsriage this procestd.
147:25-148:15nitially, Gingold assigned Brown to represent Plaintiffs before thei&lpddas-
ter. Id. 148:16-149:8.He did so becausd# Brown's proficiency initigating discoveryand evi-
dentiarymatters, many of which arose during proceedings before the Special Maebéf21 Tr.
233:17-21, 258:4—6 (noting that Brown was “very good on evidentiary issues”).

Relations between Brown and the Special Master eventually soured. The Special Master
reported to Gingold that, during a meeting with the Department of Justice atitial $pasters

office, Brown asked whethéne Special Master had “early onset Alzheirs€r 4/21 Tr. 151:23

10



152:24° The Special Master reached out to Gingold to express his displeasure with the remar
and intimated that Plaintiffs should not expect favorable regBt®wn continued to participate

in proceedings before himld. 152:25-153:3.The Special Mastedid not order Brown not to
appear before him, but Gingold testified that the Special Madtanre and phrasing stopped just
short of such an ordeid. 235:2-234/22 Tr. 82:583:3. Gingold determined that Brown could

no longer work with the Special Mastand resumethose dutiefimself 4/21 Tr. 153:4-10.

In another instance, Brown assisted in drafting a brief in support of a motiorofoests
fees made to the Special Master. olre of the briéts footnotes, Brown includea picture ofa
crying fish. 4/21 Tr. 57:2458:6. This imagewas intended téampoonthe government for its
complaints that class counsefees were excessiv&eeid. 59:1-60:1. Gingold told Brown to
remove the picturbefore filing the brief, but Brown insisted thebe included Id. 153:11-154:9.
Brown counters that Gingold “specifically asked it to be left il 58:7—8. The image was left
in. SeeCobellEx. 20 at 37.Gingold testified that the Special Mastercamejuite upsetipon
seeing the image4/21 Tr. 153:11154:9. In his decision on the motion for fegke Special
Master noted the presence of a “fish shedding a tear” in Plaitifés. Cobell Ex. 20 at 37He
ultimately deducted 75% aill thetime spent preparing the briefd.

2. Findings and Conclusions for the Phase 1.5 Trial

Gingold testified that Browis work on the Phase 1.5 trial did not pass musté&l Tr.

163:16465:5. During the trial, Judge Lambemttiormed the parties that he would request find-

ings and fact and conclusions of law to aid him in drafting his decision. GingoldnBaow the

5> Brown objected that the Special Master’s report of what Brown tolds$himarsay. Brown Reply at 15 { 26. The
Court admitted the statements not for their truth but to show why Gingoldreeinigrown fran working with the
Special Master. 4/21 Tr. 151:232:9.

11



rest of the team split up timardtask of combing through the evidence presented at trial to formu-
late the poposed findings. 4/20 A.M. Tr. 121:2922:13. Gingold asserted that he found Brogn
work on the findings to be subpar. 4/21 Tr. 16316%:5. First, Brown decided to use his own
formatting style which did not blend easily witiatused by the restf éhe attorneysld. Specif-
ically, Brown cited evidence for each finding of fact in footnotes, rather than in endsdtes a
rest of the team had done. 4/20 A.M. Tr. 12223:3. Second, Gingold felt that Brown did not
consistently cite the best support for each proposed finding. 4/26410-165:5. Gingold
perceived it as Brows lack of judgment as wwhich evidence best supported the proposed find-
ings and conclusionsld.® In his frustration, Gingoldent out what Brown characterized as an
“apoplectic” memo criticizing Brows work. 4/20 A.M. Tr. 123:2-12Brown defenakd his for-
matting decisionsarguing that the tedmm decision to cite evidence in endnotes rather than foot-
notes made the task of revising draft versions of the document too diffiduli22:3-123:3.
3. Brown's Relationshipsvithin the Litigation Team

Gingold also testifieés toBrown's inability to get along with other members of the liti-
gation team. He claimed thathile “some people were extremely cooperative ang gag/ork
with, others wereh” 4/21 Tr. 141:1320. He called Brown “the extreme outlier” on the unco-
operative end of the spectrum and stated that “Mark’s conduct was beyond the ltbrid2:2—
5. Gingoldtestified that he became frustrated when Brown would fight with him over evereminut
changes Gingolcequestedh Brown's work. Id. 139:23-140:1To Gingold, working with Brown
was onerous because everything became a deloat®42:6—-14. While he adntted that Brown

was not always wrong in these situations, Gingold maintainedithatever the merits of Brows

81n his testimony at the hearing, Brown tried to contradict this assessta¢ing ¢hat Gingold’s complaints related
merely to formatting. 4/20 A.M. Tr. 124:3. Brown claimed to have emails substantiate the limited nature of
Gingold’s criticisms, but the Court denied their admission becaubadeot provided them to Plaintiffs before the
hearing. 5/26 Tr. 6:28.1:2. Thus, Gingold's typographical and substantive complaints both stesutnoverted.

12



position, Gingoldsimply did not have time to argue with Brown about every is$del64:23—
165:5. Instead, it appears that Gingold simplginted Brown to comply with his orders as lead
class counsel.Gingold added to this entire discussion the caveat that he did not believe it was
appropriate to single out Browsibehaviorgiven the higkstress environment in whidll class
counseloiled for many years on endd. 136:23-137:9.

Brown defended himself in cregxamination regarding working with Gingold, claiming
that althoughGingoldwas a “creative” lawyere had significant weaknesseNot the least of
these in Brown's view, was his overly aggressive language in briefing and obsessive focus on
obtainingsanctionsagainsthe governmeniawyers. See4/20 P.M.Tr. 222:18-225:5.Smith a
Kilpatrick Stocktonattorney who entered the case in late 28@d still represents Plaintifteday,
admitted that Gingold was “a true workaholic” who demanded the same dedfoatioms fellow
lawyers and would not hesitate to point out if he believed thabaasel was “lapsing in [his]
attention to the case.” 4/22 Tr. 126-P2. Smith further testified that Gingold “could be difficult
to work with” at times.Id. 171:5-11.Dorris, anotheKKilpatrick Stocktonlawyer who joined the
team at the same time as Smétated that Gingold was “brilliant” and “the hardesirking per-
son lve ever woked with.” 5/25 Tr. 32:16-33:10. Dorris also conceded, like Smith, that he was
confident that he had hearddpatrick Stocktonawyer complain about working with Gingoéd
times although he could recall no specific instances of such a compldirit62:1-11.

If Brown’s relationship with Gingold was strained, his relationship with Geoffrey Rempel
wastoxic. 4/20 P.M. Tr. 226:216 Brown describing Remp&d behavior toward him as “hostile
and odd”). Rempel,an accountantworked as a sort of manager on the te&ee4/20 A.M. Tr.
62:19-63:5. Among other dutieRempelcoordinatedall the teams of expert withessgho as-

sisted Plaintiffscounsel andhelped calculate settlement distributio®snithtestified that Rempel

13



could be direct antintense”in his manner 4/22 Tr. 126:23127:14 see als®/25 Tr. 162:1222
(Dorris testifying that Kilpatrick Stocktoattorneys and staff had at times complained about work-
ing with Rempel). Nevertheless, Smith stated that Rempel was brilliant in his w&f&2 Tr.
126:23-127:14Gingold, in his testimony, claimed that he received no complaintsKrlipatrick
Stocktonattorneys about Rempelld. 47:2-24. Brown stated only that he had “issues” with
Rempel, 4/20 A.M. Tr. 59:511,but Gingold testified tht the two were usually “at war4/21 Tr.
140:1-3. Gingold stated that Rempel claimed that Brown treated him as a mere dterg, lam
to do menial tasks like mailg Brown's letters. 4/21 Tr. 140:920. Brown complained that
Rempel would not give hirhis faxes. 4/20 A.M. Tr. 59:560:2. Gingold instructed the two to
put aside their disagreements and work together for the good of their clieritasbairly clear
from the recordhat they never worked well togethet/21 Tr. 140:1-8.

Brown produced Ruth Hargrow, a legal secretary at NARF during the time inoqiesid
Neill Freeman, an expert retained by @ebellteam, to testify on his behalf about the interper-
sonal difficulties on the team. Hargrow testified that NARF attorneys foumgbt@ difficult to
work with andcalledhim a “snake.” 4/21 Tr. 104:327. She also stated that Rempel was “con-
descending, rude, and disrespectful,” and that he would often yell at Brown &ié &tdrneys.
Id. 101:3102:6. Brown, by contrast, was, in Heyg' s opinion, respectful, pleasant, and profes-
sional. Id. 99:3-100:9. As an expert, Freeman worked principally with Relmid. 115:6-116:6.
Freeman testified that Rempel was very difficult to work with because he wagdat,” “de-
manding,” “combative,” and “insulting.”ld. 117:234119:7. Freeman described Brown as “re-
spectful” based otheir limited interactionsid. 116:4—7, 119:17-18.

Keith Harper, an attorney for NARF and one of the primary members ofifailitiga-

tion team, submitted an affidavit in opposition to Bros@011petition. In it, Harper averred that
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he generally enjoyed a cordial and professional working relationship withnBréwfidavit of

Keith Harper [Dkt. 4204L] § 3. Harper noted, however, that “Brown would not always comply
with the decision made by the litigation team after long deliberations. At times ek somtinue

an approach inconsistent with the agreed one and the interest of the plairgiff tdasHarper
maintained thatdespite these professional differences, he and Brown worked “cooperatively for
several years.'ld.

In or around 2003, kentheBrown-Rempéconflict became unmanageapl&ingold asked
Harper to work principally with Brown4/21 Tr. 154:1822. Harper greed to take on that role.
Harper averred that “over time, that role became untenable because Mr. Bromaandiffer-
ences of opinion and he would too often not follow direction. It became easier for jost t
assume tasks he was performing rathan constantly monitoringis work product.” Affidavit
of Keith Harper [Dkt. 4204-1] 1 4Brown testified that Gingold remained “fickle” even after this
reassignment, however, sometimes giving Brown projects when deadlines loomed. 4/20 P.M. T
268:18-5. Brown viewed it as a circular exercise in which he was trying to ameliorafgeinter
sonal difficulties while Gingold would ignore the problem until he forgot about rteéntiSee id.

In his own testimony, Brown highlighted his good relations withKitpatrick Stockton
lawyers on the team. He described Mark Leviilpatrick Stocktonappellate lawyeras “bril-
liant” and stated that the two had “a very good working relationship.” 4/20 A.M. Tr. 94:23-95:
Similarly, he testified that he liked the other Kilpatrick Stoclattorneys, that he “had no prob-
lems with any of them,” and that he “[thought] they were gentlemen [and tleygdi[him] the
same way.” Id. 95:3-15;id. 230:23-231:2.Dorris corroborated Brows statements, testifying
that while Brown had a “fractured” relationship with others on the team, he anch Babmays

had a very pleasanglationship.” 5/25 Tr. 34:10-15.
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Additionally, Brown pointed t@everal distinct instances in which a member of the team
complimented his work. For instance, in 2005 Leailed one of Brows research memoranda
“excellent.” 4/20 A.M. Tr. 91:1993:3. AnotherKilpatrick Stocktonpartner, David Zachs,
deemedne of Brown’s draft motions “good workld. 99:22—100:17.

D. Brown’s Workload Decrease and 200®Partial Suspension

Because of the deteriorating relationships between Brown and other rsehtheCobell
team, he began to receive fewer and fewer assignments. This is reflectetihmesheets, which
show a precipitous drop in the hours Brown experatethe casen 2003 and 2004 SeeBrown
Ex. 3 at 30#452 4/21 Tr. 25:2426:11. According to higimesheet tables, Brown logged
1318.929 hours in 2004, 878.023 hours in the first half of 2005, and 122.393 hours in the second
half of 2005. Brown Ex. &t 400-80. See alsat/21 Tr. 26:1227:12; Brown Ex. 4Brown's
subtotals by year, listing 1320.75 as the 2004 total, and 590 as the total for all of 2005).

In fall 2003, Gingolds displeasure with Brown became more apparent. On October 6,
2003, Gingold ent an email to the entire tearceptBrown, instructing that Brows name be
omittedfrom all signature blocks on all filings unless he “drafted or otherwise contributed to [the
filing] materially.” Brown Ex. 7.Around thesame time, Brown claimeingold began to assign
him more “back room” type work. This included draftregearch memorandaptions to compel
discovery, and other discovery motions that could be completed without much interadiion wit
other team memberg/21 Tr. 27:5-12. Gingold perceived Brown to be less involved in the case
during this periodtestifying thathe saw Brownless and less at the office from November 2004
until the start of the IT Security triah May 2005. Id. 155:16-157:11245:9-17 (referring to

Brown's “prolonged absence” from November 2004 until May 20@@ihgolddenied any aware-
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ness of work performelly Brownduring this period.ld. 246:4—17.Harperechoed this observa-
tion. Affidavit of Keith Harper [Dkt. 4204] 1 5 (“Brown began to disengaffem the case more
and more, especially in 2005 . . . [and] | saw very little of him in the office or cangg@dings.”)

Brown found these denials specious, since it was Gingold who “cut [him] out of the pro-
jects” 4/21 Tr. 29:920. Brown maintained hat he continuedo work a few feet away from
Gingoldin theiroffice space. 4/21 Tr. 29:20. Brown believed he continued performmean-
ingful work during the 2003—-2005 perioca#t at Gingolds or Harpé€is behest pointing to vari-
ous assignments he completed, including the statutory retroactivity teseancorandum, the
Erwin fee petition, a motion related to the Contempt Il taamotion requesting the remedy of
disgorgement against the governmandraftamended complaint, and other motions easkarch
projects. 4/20 A.M. Tr. 66:12-106:8; 4/21 Tr. 250:2—258:6; 4/22 Tr. 15:20-36:22. Despite sour-
ing relations on the team and a decreasing workload, Brown was still working octgrijée
Cobellcasg including preparation for the IT Securityal, described below See4/20 A.M. Tr.
105:2-20.

Toward the end of 2004, at Elouise Cotsetequest, thKilpatrick Stocktonfirm ramped
up its involvement in the casesee4/20 A.M. Tr. 100:19102:6; 4/22 Tr. 20:411. Kilpatrick
Stocktonhad previously been involved primarily with appellate matters. 4/20 A.M. Tr. 100:19
102:6. In late 2004, it added two partners, Smith and Dtwrngork onthetrial teamin anticipa-
tion of an increasing workloadld.; 4/22 Tr. 104:24105:8 id. 200:141. Kilpatrick Stockton
also assignedaralegals and associateste team 4/22 Tr. 153:514. Finally, Kilpatrick Stock-
ton moved the entir€obellteamto its Washington office. 4/20 A.M. Tr. 65:16-18.

A defining pointduring this period was the “IT Security” trial. On Ap2b, 2005, after

the Court of Appeals vacatéioe structural injunction, Judge Lamberth ordered that a trial would
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be held on theecurity of the Department of the Interfsocomputer systems andetistate of their
recordkeepingSeeApr. 25, 2005 Ord€Dkt. 2946]; 4/22 Tr. 106:221. Judge Lamberth ordered
that the trial would begin approximately two weeks later, on May 2, 2[@D5.

Smith testified thatalthough Brown attended the early dayshefIT Security trial and sat
at counseék table, he made no meaningful contribution to the trial effort and did not examine any
witnesses.4/22 Tr. 112:4113:1. Brown himself admitted that he played a “supporting role” for
the trial, drafting pocket befs and doing other needed research. 4/20 A.M. Tr. 1960I/33. In
Smith's view, Brown was unable to participéecause hbadnot reviewedthe records needed to
examine the witnessed/22 Tr. 112:1822. Brown attended debriefing sessions after each day in
trial, but Smith attested that Browmmade no substantive contributiold. 111:20-112:12 Dorris
testified that Brown appeared “disengaged” from the trial and “did not have hisihehe task.

Id. 203:12-204:14.

The beginning of the end f@&rown's work onCobelltook place during the middle of the
trial. On May 25, 2005the government informed Judge Lamberth that it would take months to
produce its emails and electronic records, which wee Ineh thirdparty vendor, Zantaz4/20
AM. Tr. 110:5-112:1. Plaintiffs respondethat they needethose documentsnmediatelyto
examine witnesseduring the trial 1d.; 4/21 Tr. 163:515, 4/22 Tr. 113:618. Gingoldtestified
that the production was “critical” because it would shed light on the goverrsdestruction of
recordsrelated to the case4/21 Tr. 161:17-163:4.

Judge Lamberth instructed Smith to confer with John Siemietdveskithe Department
of the Interior and representatives from Zantaz to reach a resolution. 4/20 A.MLIT23-
112:14; 4/22 Tr. 115:1-15. Brown asked to participate in the meetin§raitidinitially seemed

happy to have hiselpand the knowledge Head gleanedrom his work wit the Special Master
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4/20 A.M. Tr.112:7-144/22 Tr. 116:617. They left thecourthousend metatKilpatrick Stock-
ton’soffice. 4/20 AM. Tr. 112:21-113:12/22 Tr. 115:22-116:17.

According to Smith, Browrs participationin the meetandconferwith the government
derailed efforts to resolve the production problem. 4/22 Tr. 13611814. Smith observed that
Brown focused too much on berating the government for not producing the records sooner, while
Smith believed that it was more approprigtenove past that issue and focus on hiogy could
be producednost quickly. Id. Smith testified that Brown wagaustic” in his manneand that
his behavior was inappropriate, particularly in light of Judge Lamlseotider that Smith lead the
meetingon Plaintiffs side. Id. Smith noted that Brown had not been participating in the prior
weeks of negotiations and thamithdid not, as a result, expect Brown to take an active role in
the discussionld. 118:3-12. Smith maintained this view on creegamination, testifying that
although he agreed with Brovconclusion that the emails should have been produced earlier, he
did not think hiscriticism of Brown's approacltonstituted‘Monday morning quarterbackirig
Id. 161:9-19. RatheBrown's appoach “was inappropriate in that context at that time when you
had a judge asking me to handle somethind.”161:9-19.Brown himself testified that the meet
andconfer was “perfectly cordial” and resulted in “some progress” being ma@e. AdM. Tr.
113:2-12.

ThereafterSmith, Brown, and the others returned to the courtroom to répartfailure
to resolvefully their disputes. 4/22 Tr. 119:720:12. Judge Lamberth then ordered Smith and
Siemietowski to again confer with Zantazrésolve the prblem. 4/20 A.M. Tr.113:9-13. But
Smith was on deck to examine the next witregshe tria) so Judge Lamberth allowed Harper to
handle the second meetinigl.; 4/22 Tr. 120:512. As Harper headed for the door, Brown pulled

him asideto ask if he shdd attend 4/20 A.M. Tr.113:1921. Harper doubted that Brown would
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be of value, but Browprevailed upon him.ld. 113:19414:1. As Harper,Brown, and Rempel
(alsopresent athe second sessipat Harpets requegtwere walking to the conference ropm
Rempeltold Brown thatGingold did not want Brown to participate in the meetirid. 114:2-9.

It does not appear that Brovewerhead this from Gingold directly See id. Brown asked why,

and Rempel replied, “because you did such a crappy job afatitaz hearing,which had oc-

curred nearly two years prioid. 114:10-12. Brown termed this characterizatidndiculous”

and ignored Rempad instruction.Id. Brown testified that Harper, whaveteard this exchange,

did no more than shake his head at “another example . . . about how dysfunctional this team is.”
Id. 125:19. Harper did not secoridempels request that Brown not attend the meetimdgy.
125:1-17.

Harperdid aver latethat Browrs participation stymied efforts to reach a resolution be-
causehe“was not sufficiently familiar with the record.Affidavit of Keith Harper [Dkt. 42041]

1 6. At some point, Harper asked Brown not to participate further in the second meeting.
Brown claimed he said “not a word” at the seconcetimgy. 4/20 A.M. Tr. 125:10-21.

Gingold testified thatapproximately twentfive minutes from the time the lawyers left to
conferabout the Zantaz issue, Harper returned the courttodeil Gingold, “You ve got to get
Mark out of the room.” 4/21 Tr. 137:11-138:11. Hanplaborated“Mark is ruining the negoti-
ation. He doesn’'t know what he’s talking about. He hasn’t been around. And you got to get him
out or were going to have a disaster on our hands.”138:12-46. Gingold instructed Brown,
standing nearby, not to return to the conference rotin138:17-20. Brown insisted that he
would return.ld. 138:21439:1. Incensed, Gingold directed Brown to leave the courtroom, which
he did.1d. 138:25-139:2L ater that afternoon, the parties successfully resohest of the Zantaz

issues See4/22 Tr. 5320-54:6, 121:7-122:1.
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Gingold testified that it was unusual for Harpeho had dvery easygoing personality
to say such things about-counsel. 4/21 Tr139:241. Harpethad been willing to work with
Brown in the past.ld. After the trial concluded for the day, Harper approached Gingold at the
office and told him, “I will not work with Mark Brown anymore, periodd. 139:12—15Affidavit
of Keith Harper [Dkt. 4204] § 6 (“As a result of this incident and the cumulative effect of work-
ing with Mr. Brown over time, | expressed disinterest in continuing to monitor his wotki$or
case.”)!

After leaving cout on May 25,2005,and presumably after the above conversation with
Harper,Gingold sent the following email to Brown:

Once again you have decided to ignore my direct instructibims. is the last time.

If you do so again, | will request that Elouise terminate your engager8patif-
ically, without my express prior approval, henceforth, you shall not participate in
any negotiations or discussions with defendants, their counsel, or their costractor
Your performance this afternoon is inexcusallmreover, with respect to the on-
going IT evidentiary hearing, you are not expected to ezmamine witnesses or
make oral arguments-urther based upon the concerns that | previously had raised
with you concerning your performance in the preparation of the trial 1.5 proposed
findings and conclusions, you will not be relied on in that regard in this evidentiary
hearing. To the extent you are requestedprepare briefs or memoranda, such
work will be done only at the request of Ke#land only if he chooses to do so.
Otherwise, your participation in this litigation is suspended. If you haveigoest

or disagree with anything in this regard, you may take them up with Elouise di-
rectly. Following the conclusion of this hearing, we will reevaluate the nature and
scope of your continued participation, if any, in this litigation.

| expect you to follow these instructions.
Brown Ex. 14 at 42. The Court gastioned Brown as to what Gingold might have meant by his
“[o]nce again” admonition, but Brown testified that he did not know of any instance in which he

had previously ignored Gingdkl instructions. 4/20 A.M. Tr. 120:4721:8. He claimed that

7 At some point the same day, Harpewho by this time had moved from NARF Kalpatrick Stockton— relayed
these complaints about Brown to Smith as well. 4/22 Tr. ¥13:4 Smith testified that, prior to Harper's comments
on May 25, 2005he had not heard anilpatrick Stocktonattorney say anything negative about Broviah. Dorris
echoed this testimonyld. 204:16-205:2; 5/25 Tr. 161:725.
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“[t]he only blowup we previously had was over the formatting of the findings of fact in Trial 1.5.”
Id. 120:25-121:2.

As the email itself indicates amgGingold confirmed at the hearing, Gingold did not speak
with Cobell prior to sending this “suspension” email. 4/22 Tr. 39400721. Instead, he stated
that he talked the matter over with Harper and Rempel and decided to suspend Brown pursuant to
his authority as lead class counsédl. In fact, Gingold testified that he “had not raised with
[Cobell] any issuestie] was having with Mr. Brown” prior to May 25, 200%. 41:22-42:14.

Brown respondetb Gingolds email that evening, stating

As you may recall, at the lunch break | mentioned to you that | had reviewed the
August 2002 Zantaz transcript and prepaaddhe of questioning for the Zantaz
witness—to which you responded “Good.” Your response gave me no suggestion
that you did not want me to participate in the Zantaz matter, so | accompanied Da
vid Smith to Kilpatrick Stockton for that conference call over the lunch hour.

To the best of my knowledge, in participating in the conferenceSigmietowski

and Keith, | believed | was following your instructions to take direction fromhKeit

As Keith got up from counsel table go and confer, | asked him life wanted me

to attend. He asked if | had been a party to the telephone conferenceredrker

day with the Zantaz California personnel, and | said | had. He then asked me to
attend.

As, Keith, Geoffrey and | walked to the conference room, Geoffrdysirusual
insulting manner suggested that | stay behind because in his mind | had supposedly
done a “crappy” job asking questions at the Zantaz briefing more than two years
ago. Naturally, this was the first | had heard of any complaint about my perfor-
mance with respect to such briefing. Indeed, they did not even recall that | had
attended [sic] Keith heard the entire exchange and, despite the three of us gaucusin
for a few minutes befor8iemietowskiand Carol Wolf came in, | had no indication
from Keith that he did not want me present. As | have indicated in the past, | will
be happy to work with Keith. Kilpatrick Stockton asked me several days ago to
work on the appellate brief. Are you prohibiting me form do [sic]+@tshould

| discuss it with Keith?

Brown Ex. 14at 1. Brown clarified at the hearing that when he wrote, “[a]s | have indicated in

the past, | will be happy to work with Keith,” he was referring to “frictionsWaen himself ath
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Rempel in mig2004 that led Gingold to reassign oversight of Brown to Harper. 4/20 P.M. Tr.
265:23-267:8. Gingold replied:

My letter stands. If KS wants your assistance on appellate mattenstinedy be-

tween you and KS. | take no position in thegard. Nor did | take any position

on, or discusyour involvement inappellateissues in my email tgou of this date.

My email is solely related to trial court matters [$fgjou wish to discuss the scope

of your continuing engagement in this litigation, you should have them with Keith,

KS, and/or Elouisel’m sure that you have a better working relationship with them

because it is clear that ours is no longer tenalbteve not raised this matter with

Elouise. You arecertainly free to do sd you wish and you and she are free to
work out whatever you both think is appropriate.

Brown Ex. 14at 3.

Later that evening, after the email exchange with Gingold, Brown sentahterdarper
in which he recounted a voicemail message SiemietowsHKeftaidr him that evening regarding
the next steps to take in retrieving the Zantaz records. Brown Ex. 60. Brownspto&eamalil
as evidence that he did not derail the Zantaz faeetonfer efforts, suggesting that the govern-
ment lawyer chose to d¢dBrown, rather tharRempel or Harperto tie up loose ends related to
Zantaz. 4/20 P.M. Tr. 131:1-133:15.

E. Brown’s PostSuspension Work and Return to California

After the heated exchange on May 25, 2005, Brown nevertheless continued to work on the
case, largely independently of the rest of@ludellteam. See4/20 P.M. Tr. 133:24134:9. Nev-
ertheless, Brown testified that it “became harder for [him] to find woitker ahe May 2005 row
with Gingold. 4/20 A.M. Tr. 120:336. Though Gingold instructed him not to, Brown spent
and seeks compensation fesubstantial time reviewing transcripts of the IT Security trial and
preparing proposed findings and conclusions for the leébre and after May 25, 20055ee
Brown Ex. 3; 4/21 Tr. 9:511:9, 16:22-166:25Gingold testifying Browis conduct was contrary
to what he instructed)-He never told anybody that he was preparing the findings and conclusions

4/20 A.M Tr. 109:16110:5 4/21 Tr. 13:2314:3. His work was made unnecessary whernge

23



Lambeth informedthe parties toward the end of the trial thaproposed findings and conclusions
would be required. 4/21 Tr. 14:16-20. WiBrown later sent his drafindings and conclusions
to Austin, Austin expressed surprise in light of Judge Lambedirective Id. 14:4-15 Affidavit

of Bill Austin [Dkt. 42022] 1 9 Brown did not know about Judge Lambéstannouncement
since he was not #te trial. 4/21 Tr. 14:4-15; 4/22 Tr. 166:13-167:1.

Brown claims he was only doing his job of keeping abted the case.4/20 A.M. Tr.
109:10-110:94/21 Tr. 11:39. He further asserted that he provided value to the team by upload-
ing the daily transcripts to make thensigaaccessible to coounsel 4/20 A.M. Tr. 10910—
110:9 4/21 Tr. 15:1616:2. But Brown only uploaded the transcripts into his own database
housed orhis computer, generally inaccessible to hiscoansel. 4/21 Tr. 16:37:8 21:12-17,

4/22 Tr. 19:1420. He claimed he would provide information from his datab@$&ngold coun-

sel for NARF, and others at their request, but provided no evidence of amggquebkt- instead,

he stated that his emunsel had done so in the past and that he assumed they would do so again.
Seed/21 Tr. 16:317:8, 21:1217. Dorris testifiedhat Kilpatrick Stocktonhad its own database

for transcripts and never knew about or used Biewdatabase. 4/22 Tr. 19:2D:18. Indeed,
Brown's computer returned with him permanently to California in January, 280®ving any
possibility ofits access by other team membe#g21 Tr. 17:21-18:15, 21:3-11.

In the wake of the trial, Brows participation in the litigatiodiminished further. The
parties disagreed sharply as to the cause and extent of diminAtithve hearing, Brow'rs counsel
tried to elicit testimony from Gingold thais May 25, 2005 emails wegalculatedto prevent
Brown from being able tevork on the case. For instance, Gingold conceded that he directed
Brown to seek work from Harper despite knowing that Harper had that da@itaidld that he

would not work with Brown anjyonger. 4/22 Tr. 58:259:17. Nevertheles$;ingold claimed
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that he expected Brown to be able to get work fkalpatrick Stocktongiven the huge appellate
workload facing the team at that timiel. 64:1-65:3. Gingold maintained that the suspension was
not intended to “deep six” Browinom the Cobellteam entirelyput to “minimize whatever the
personality conflicts were occurring in the trial courd’ 65:1-3.

Gingold testified that he gave Brawo more work after May 20055ee4/22 Tr. 65:4—
66:1. Austinaverred that héearnedfrom Gingold abouthe interpersonal clashdsiring the IT
Security trial and he agreed to work with Browastfid avit of Bill Austin [Dkt. 42021] 1 6-8.
Gingold told Austin thahe had instructeBrown to contact Austin to request assignments. |
8. Gingoldtestified that he heard from Austin that he had work to give but that “Mark ndkel ca
him.” 4/22 Tr.66:9-25. Similarly, Dorris testified that Austin apactedhim to get his geahead
to give Brown some appellate world. 211:6—19.Smith testified that he never saw Brown at the
office after May 2005, save one appearance around the time of a September 200bimttarg
in the Court of Appealsld. 173:15-24see also id205:3-21 (Dorris testifying that he did not see
Brown again after his May 20Q#artial suspension until the mifleptember 2005 oral argument,
while admittingthat he split that period of time between Washington and Atlanta). Sdmthted,
with noticeable reservation, that Bro\srsuspension might have leBbwn not to come in to the
office. Id. 173:25-174:14.

At the hearing, Brown presented evideshewing that he performed some wéwkowing
the IT Security ial and hispattial suspension For instance, on August 25, 2005, he provided
comments on an appellate brief drafted by Austin. 4/20 P.M. Tr. 43%&:Brown Ex. 16. He
did not draft the brief, nor was he specifically consulted for his commengsg4/20 P.M. Tr.
135:9-24. Instead, he offered his commesiia spontén conformity with the normal practice on

the team, which was to cir@aik drafts to all attorneys foommentand edits.ld. Brown admitted
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that this type of commentatypified most of his work at the time and that he “waseceiving
actual projects.”ld. 135:18-21, 141:24142:8 (Browntestifying that he did not receive assign-
ments from anyone during this period save “an assignment or two from Mr. Leeg)also
Brown Ex. 17 (August 30, 200&mail containing comments amaft brief produced by Austin)
Brown Ex. 19 (October 11, 2005 email containing comments on draft letter writt&ngin),
4/20 P.M. Tr. 257:28258:9 (Brown testifyinghathis comments on Austia work wee not “pro-
jects” but mere responses*tovitations to all members dhe team” to edit and comment); 4/21
Tr. 29:21-30:11 (same) Nevertheless, at this timBrown maintained his Washington residence
and his office in Kilpatrick Stockton’s Washington offices. 4/20 P.M. Tr. 136:8-17.

In mid-September 2005, Brown offered to help Austin prepare for an oral argument before
the Court of Appeals. 4/20 P.M.. Tkr37:18-138:10Brown Ex. 18. Austin never took him up on
the offer, and Austin performed so plyoat the argument thaaccording to BrownGingold “put
[him] out to pasture.” 4/20 P.M. Tr. 138:4141:% but seet/22 Tr. 207:4208:1 (Dorris testifying
that it “wasnt Bill Austin’s finest argument” but that “he did admirably underciheumstances”).
Brown entreated Austin for work in August 2005, asking him to “keep him in mind” for any sub-
stantive projects that might arisd/20 P.M. Tr.142:9-143:7 But again, no work camexcept
some small projects froark Levy, aKilpatrick Stocktonappellate lawyer Id. Brown never
followed up with additional requests for work. 4/21 Tr. 363B10. Brown stated at the hearing
that he didit receive projects from Austin because, following Austiewrgument before the Court
of Appeals, Gingold “sent [Austin] to Siberia.’ld. 31:6—14but seet/22 Tr. 208:2209:1(Dorris
testifying that Austin was not “exiled to Siberia” but continued to work on the casedos).
Brown considered that following upith Austin on his requesfor work would be construed as

“nagging.” 4/20 P.M. Tr. 31:25-32:10.
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Dorris testified thatafter November 2005, Plaintiffs faced @atK period. That month,
the Court of Appeals vacatdtiestructural injunction for the secotiche and limited the scope of
the accounting the government had to perfordi22 Tr. 209:1%25 Cobell v. Norton428 F.3d
107Q 107#78(D.C. Cir. 2005) see also4/21 Tr. 76:418 (Brown testifying that the Court of
Appeals November 2005 order “had some positive aspects to it, itdrae segative aspects to
it"). Also at this time, the Court of Appealacatedhedisconnect ordessuedfollowing the IT
Security trial. 4/22 Tr.210:21-211:3Cobell v. Kempthornet55 F.3d 301, 31{D.C. Cir. 2006)

After the November 2005 decision from the D.C. Circuit, Brown sought no more assign-
ments fromKilpatrick Stockton save one assignmem completed foLevy during that month.
4/21 Tr. 32:1134:19. According toDorris, althoughKilpatrick Stocktonlawyeis made nceffort
in late 20050r in 2006 to contact Browar give him appellate work, “[their] perspective was that
if Mark wanted work, he would come to us and seek that work out.” 4/22 2P21:2@. However,
Dorris admittedthat hewas not the “point person” for assigning work to Brown and knew only
that no colleagues had reported to him that Brown had sought out WbrR12:1-15. Dorris
testified that he gavBrown no work nor instruedany other lawyer &ilpatrick Stockton to do
so. 5/25 Tr. #0:19-161:6.Brown’'s positionis that he turned down no work assigned to him and
that, contrary tahe view of Plaintiff it was the other members of the team who refused to give
him work. According to Brown, he wa¥rozen out by the other members of tl@@&obell team
after hisMay 2005 suspension.

The next key juncture in Brows engagement ilCobell came inmid-January 2006. At
that time, he moved back to Californ&20 P.M. Tr. 918. He did nottell anyone he was leaving
4/21 Tr. 35:2639:19 74:21-75:1Q 4/22 Tr. 212:14213:6 (Dorris testifying that n&ilpatrick

Stocktonlawyer knew where Brown had gone, only that “he seemed to have justAdficiavit
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of Bill Austin [Dkt. 42022] { 10 Brown stated that the last time he spoke with Gingold was
probably the “funereal” lunch following Austi® argument before the D.C. CircuitSeptember
2005 4/20 P.M. Tr. 144:2145:3. Brown admitted that he had no final conversation with Gingold
before he departedd. 145:14-23.

Brown explainedhis departures beingconsistent with his usual practice asubgested
that he ould be reached for woik California 1d. Further, in 2001Gingold had mentioned to
Brown that he should move back to California and work from thiete At the time Brown left,
theCobellclass wastill represented by Gingold, Harper, NARF attorneys, and dozens of lawyers
from Kilpatrick Stockton

After his departure Brown performed almost no additional work on @@&bell case, alt-
hough he repeatedly claimed in his testimony that he remained ready and twilincept new
assignments.See4/20 P.M. Tr. 150:20151:1;4/21 Tr. 35:2623. Brown felt he remained “on
call” after his return to Californiald. He statedhat although he was given no new work, he kept
up+to-dateonthe case from California by monitoring the Cosidocket. 4/20 P.M. Tr. 145:590.
However, he spent no time on the case in 2006, and in 2007 he only expended eighteen hours
reviewing an attoey s fee petitiorthatincluded some of his timeSeeBrown Ex. 3 at 481.

Brown continued to pay rent t€ilpatrick Stocktonfor his subleased space in its Washing-
ton office until sometime in 2007, when Dorris called him to ask if the firm caskthe space.
4/20 P.M. Tr. 185:14186:3 4/22 Tr. 213:#214:12.During that conversation, Brown asked Dor-
ris whether he would receive any more assignments, and Dorris stated thatiiledyg. Id.
Brown agreed to give uhespace.4/20 P.M. Tr. 185:14186:3. At the hearing, he testified that
since his return to California, leadreentered private practigart time 1d. 199:10-20234:9-

13.
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F. Brown’s Termination

Gingold testified that he heard nothing from Brown for over fifteen maafths hisJanu-
ary 2006 departure4/21 Tr. 170:1620;see alsdBrown Ex. 20. Brown brokthesilence late in
April 2007. Seed/21 Tr. 75:1%18. After the Court of Appealvacated the injunction resing
from the IT Security trial andeversed a class communication order, the case was reassigned to
Judge Robertson.Cobell v. Kempthorne455 F.3d 301, 31¢{D.C. Cir. 2006) Cobell v.
Kempthorne455 F.3d 317, 3386 (D.C. Cir. 2006) In April 2007, Judge Robertson granted a
petition from Plaintiffs for payment of attorrieyfees related to the “GAQO” and “Erwin” sanctions
Apr. 20, 2007 Order [Dkt. 3312]Judge Robertson then scheduled a trial for October 2007 to
determine whethehe government continued to be in breaclt®&ccounting obligation.4/20
P.M. Tr. 147:7-12; Apr. 20, 2007 Order [Dkt. 3312].

Brown emailed Gingolan April 24, 2007:

Congratulations on obtaining the April 20th order from Robertson. | am prepared
to paticipate in the October trial and its preparations. Let me know how | can help.

Brown Ex. 20. Brown testified that he settis offer of assistance because Gingold was “some-
what fickle” and, given the passage of time since the May g0@&e| Gingold mght be ready

to accept him back into the team. 4/20 P.M. Tr. 147203 Gingold respondely emailthe next
day on April 25, 2007:

While the government has been ordered to pay certain fees, it may seek reconsid-
eration, so there may be further delay aympent.

With respect to your participation in the October 10 trial, you have not partitipate
in this case for at least two years and, because of the heavy activitprihdone,

and issue and evidentiary implications related thereto in your absercH, ihc

agine how you can now be of value in a trial on the merits. Simply too much has
occurred in this heavily litigated case in the district court, court of appeal su-
preme court in the interregnum. As | advised you two yearsgign the various
issues that I, Geoffrey, and Keith had with you at the time, you should hiee@ ta

to Bill Austin, or others at KS at your election, to determine the work that you could
do with them on this case going forward. As far as | know, you tdidihow-up
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onthat advice. Therefore, your offer to again participate in this litigatiguzs

zling and surprising.

Under these circumstances, | dosee any reason why your withdrawal from active
participation in this case two years ago should not now be memorialized s@that w
can put that experience behind us. *Yelcertainly free to discuss this with Keith
and Elouise without my participation. However, | intend to recommend to Elouise

that she notify you formally that your withdrawal two years ago vitidtese¢ed
for future professional services and that she reject your offer in treatireg

Brown Ex. 21.

Gingold further testified that he contacted Austin before sending the erhailkeported
that Brown had not reached out to him about work that needed to beldoh@5:7-48. Finally,
Gingold explained that heferredn this email to the conclusion of Brovaservices on theobell
matterbecause the addition of th@patrick Stocktonlawyers reduced the need for Browrser-
vices, particularly in light of his difficulties in working witGingold, Rempel, and Harpetd.
175:19-176:7.

Brown testified at the hearing that had“never withdrawn in [his] mind” and that Gin-
gold's attempt to characterize his departure as such was inaccurate. 4/20 P4Q.114-150:1.

He claimedthat from his return to California onward, he “remained ready to accept anyassig
ment,” retained his office space in Washington, and would have returnedf timsteucted to do

so. Id. 150:20-151:1.He also did not view thieng gap in work, from January 2006 until April
2007,as particularly concerningeiterating that héelieved Gingolts fickle nature could result

in an attornes extendecexile, only to be welcomed back into the inner circle sometime |1&tee.

4/21 Tr. 44:822. He also had no indication that Gingold ever spoke @ibell regarding his
withdrawal or termination and no one ever told him he had been terminated “for cause.” 4/20 P.M
Tr. 152:22-153:7.

On April 30, 2007, Gingold followed up on his priemail, writing
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In thinking about your latest-mail to me, it is puzzhg given my prior enail to
youconcerning your withdraal from this caseln the event that you didirreceive
my [April 25] transmission regarding formal confirmation of tieeminaton of
your role as a member tife Cobell litigation team, | am forwarding it to you.

Brown Ex. 22 at 3. Brown attributes the additional folop/to Gingold “[getting] a little bit
fidgety that | havelhresponded.” 4/20 P.M. Tr. 159:13-24. ®ay 1, 2007,Brown replied:

| guess “puzzling” describes a lot of things.

You began your-enail response to me of the 25th by raising the issue of sanctions
and attorne\s fees; it wasota topic | had referenced in my earliemail. Apart

from that réerence, your -@nail was directed- as was my prior -enail — to the
possibility of my working on the upcoming October trial. Moreover, it did not
occur to me that offering to work on a sanctions motion in which | was a primary
participant, and one which we are now being asked by the Court to respond years
later, would be an issue to you.

Please do not attempt to paper this situation as if | chose to “withdraw” some
months or years ago. It is not accurate.

To set the record straight, G&ey and | began having our differences early on,
but rather than intervening in a constructive manner you seemed to enjoy watching
the drama. These tensions culminated in Ged8resfusing to forward me faxes
relevant to the litigatior thereby keeping me in the dark to key developments

and obviously impairing my ability to fully represent my clients. While you at
times intervened and intermittently restored the flow of faxes, as you know for
much of 2004 and thereafter | had no accessxwesfaeceived through Gdidy' s

efax system- which was the primary conduit through which the #&RF and
non-Kilpatrick portions of the litigation team received faxed communications.

| believe as early as late 2003 you instituted a policy change and had my name
removed from alrost all pleadings despite my contributing significant portions to
many subsequently filed documents. Moreover, starting at least as e2094s

you began excluding me from conferences and meetings (and-magt@mmu-
nications) that were occurring thi other team members to discuss strategy and
other ongoing topics, leaving me to draft motions, research memoranda and other
documents in the background.

Finally, on May 25, 2005 during the height of the IT Security trialyou emailed

me that | would have no further role in that trial proceeding and that you were
“suspending” my role in the trial portion of the litigation unless either Keith or
Kilpatrick asked me to work on something. In a subsequerdieyou made clear

that | could continue to work on appellate matters with Kilpatrick personnel, which
| did, staying full time in Washington, D.C. into January 2006. However, given the
few assignments | was receiving due to your mandatesignments that | could

31



certainly accomplish from Californtaand the relative calm in the litigation during
which there were relatively few filings, | thereafter chose to spend ofany time
in California.

Dennis | believe my greatest sin has been that | have not beenmadypéso you.

| suspect that you were not pleased with many of the research and strategry mem
randa that | generatedincluding theres judicataand the statutory retroactivity
memoranda, and the strategy memoranda concerning how to handle issues before
the Court of Appeal [sic] in the cria¢ Cobell XII and Cobell XIlI timeframe—
because they did not give you yourqgsanceived answers. The result was that you
would belittle such memoranda and the legal advice | offered, and announce to me
and others that “you and | disagree on everythif@f course, as a member of a

trial team, it is neither my role to be a ymsn or a neman, but rather to put the
interests of the clients first and provide as accurate advice as possiblevé bel

have done this, and provided a very useful perspective in the preaed$ believe
subsequent events and court opinions have in large part proven my advice ex-
tremely sound. There is an extensive written record that | believe ampifgstain

my competence and sound advice. In short, | stand by all my professionat work
all the depositions, examination of witnesses and other trial work that | have per-
formed, and all the motions and memoranda that | have drafted.

You stated in May of 2005 that | was free to consult Elouise if | wished newer

saw ft to burden her in that way (and to the best of my knowledge you have not
done so either). You are the lead counsel and ultimately it is your decision and
responsibility tactically to utilize the resources at your disposal in theyawagee

fit — obviousy in accordance with your fiduciary duties, including those owed to
the client class. If in your mind that entailed allowing me only a limited or periph-
eral role and disregarding my advice that is, in the first instance, yowiateci
However, having made, articulated and enforced that decision, you cannot properly
now maintain that | have voluntarily withdrawn from the representation. (Nor do |
believe you can obtain your stated goal of formalizing my withdrawal from the
litigation team without a couprder.)

Obviously if you continue to maintain that | have withdrawn and now wish to in-
volve Eloise [sic] as a representative of the client class in somehow “foimgaliz
that supposed fact, we will at a minimum need to get Elouise involved. You, how-
ever, in your recent-enail seemed to leave the ball in my court by suggesting that
| was free to discuss the matter with Keith or Elowigmizzlingly “without [your]
participation.”

If there is some immediate urgency to address and resolve this issuetivateas
weekKs time- or if you have already communicated with Elouise or other class
representatives on this matteplease let me know and affl me the courtesy of a
copy orsynopsis of such communicatiorimlnot sure whether Elouise or any of
us need such a distraction while the litigation is ongoing, but if you think it appro-
priate to take up these and related issues at this time, so be it.
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Brown Ex. 22 at 2—-3. Later that same day, Gingold responded to Brown. He stated:
As | indicated in my firsemail to you on this subject, | would first give you the
opportunity to talk to Elouise. Therefore, | have not yet talked to her about this
issue; however, | believe it should be resolved with[eid further delay. We

ought to deal with distractions sooner than later so they don't get out of control. If
you have a proposal for an amicable, mutually satisfactory resolution, make it.

Brown Ex. 23. Gingold testified that he had spoken with Cobell prior to responding and she indi-
cated that she did not dislike Brown and wanted to speak with him. 4/21 Tr. 47782328
Brownviewed such a conversation as Gingsldttempto “poison the well and convince&Cobell

to be angry at him4/20 P.M. Tr. 163:3-13.

After this email exchange, Browrever contacte@obell to discuss his participation in or
departure from the caset/20 P.M. Tr. 153:810, 4/21 Tr. 176:1521. Neither did he make a
“proposal” to resolvdnis feud with Gingold. 4/20 P.M. Tr.6b:6—-14 4/21 Tr. 178:24179:8. He
justified this by arguing that only two days after the exchange, Gingold contacted him to ask for
his help on a sanctions motioid. 153:11-16167:13-168:8. In fact, on May 3, 2007, Gingold
contacted Browmat Cobell’s direction and asked for him to provide an updated affidadtime
compilationto be included in an application for an interim fee award. Brown Ex. 24; 4/20 P.M.
Tr. 168:26-169:5 4/22 Tr. 72:1673:7. Brown viewed the request as a sign of détbeteveen
him and Gingold. 4/20 P.M. Tr. 169:64; 4/21 Tr. 81:1324. Brown provided the requested
affidavit. 4/21 Tr. 179:1325. Gingoldadmittedthat he believe@rown should be paid his “le-
gitimate” or “correct” time, as determined by the Court, for the matters at isshe RP0O07 fee

petition. Id. 193:15-194:1.

8 There was some disagreement on when this conversation occurredsndgp@mgold testified ahis deposition
that, consistent with the language of the email, he did not speak wigll @bout the Brown problem until after
sending this emailSee4/22 Tr. 68:2470:1. Yet Gingold also testified to speaking with Cobell prior to sending h
April 25, 2007 response to Brown’s email. Gingold’s recollection as to whendussisl Brown with Cobell seemed
confused at the hearing. In any event, the Court does not read greataigeifinto whether the Gingettbbell
conversation took place shortlgfore or after this email or the April 25 email.
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On June 6, 2007, Gingold sent an email to class counsel, including Brown, asking for wir-
ing instructions for the fee award resulting from the petition. Brown Ex. 25; 4/20 .M/ (04~
13. Brown provided his wiring instructions, but was never paid. In fact, none of the class counsel
wasever paid, because Plaintiffs instead determined that they needed the monegytexjedrt
costs. Thus, no lawyer was compensated for the time submittiedt ifee petition.SeeBrown
Ex. 27. Other than providing the affidavit in supportioé fee petition in mi®007, he never
received any more wontkequestdrom any member of th€obellteam. 4/20 P.M. Tr. 171:8;
4/21 Tr. 80:25-81:4.

Two months laterCobell directed Gingold to terminate Brown, which decision Gingold
attributed to Browis absence andobell’s inquiries about Brows role and the need to replace
him, given the heavy workload. 4/21 Tr. 16922 4/22 Tr. 71:972:4 id. 97:4-15° Gingold
terminated Browiy email on July 10, 2007. 4/21 Tr. 16922; Brown Ex. 26.That email reads

As we are preparing to go to trial in October, we are trying fodiearious loose

ends. Inasmuch as you have not been participatinigeidittgation for the last

coupleof years and we are staffing tgtry the next three trials that Judge Robert-

son indicated we will have, it is time to resolve your professional status. | had

asked you to provide a plan mroposalfor resolution of your status a few months

ago; however, | received nothing from you in that regard. | also suggested that you

may want to speak to Elouise about your status. But, youtdidnthat either.

Perhaps my suggestions slipped your mind.

Therefore, in accordanedth the provision for termination that is set forth in your

engagement letter, please be informed that your engagement is terminaieal. If

have any questions, please let me know as soon as possible. In any event, | wish
you the best of luck in the furte.

9 Cobell passed away in October 2011. Because of this, Brown was nob algpdse her in anticipation of the
evidentiary hearing. He objects to the admission of her affidavit, vghietfiled in Februar2011 in connection with
Plaintiffs’ opposition to his fee petitiosgeCobell Ex. 42, arguing that the affidavit is now hearsay because Cobell is
unavailable for crosexamination regarding her statements therein. Brown is corres¢ntedome speciaidicia of
trustworthiness inherent in Cobell's statements, they would be issithhe hearsay for purposes of this Court’s de-
cision. SeeFed. R. Evid. 802, 804, 807. Yet her averments do not affect the ultiesatein this case, so the Court
need notand does not decide whether they are admissable. Cobell's statemeriayge here only to provide
context and as including circumstantial evidence of the state of mintth@edfect of the statement upon the listener,
here Gingold.Harris, 454 U.Sat 346.
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Brown Ex. 26. Brown did not respondgee4/21 Tr. 182:16183:4 Gingold testified that his
reference to the “termination provision” of Bro\srengagement letter was “an assumption on his
part” since hecould not locate a copy of the letter prior to sending the email. 4/21 Tr.481:1
182:5. Gingold also conceded that his email to Brown, and the fallpwmails to be discussed
shortly, never used the term “abandonment” to des@&tba/n’'s January 2006 retuto Califor-

nia. 4/22 Tr. 72:5-73:17.

Gingold called Brown in September 2007 to ensure that Brown had received the termina-
tion email. 4/20 P.M. Tr. 173:219. The two alsaiscussedPlaintiffs’ decision towithhold the
2007interim fee award for paying expert fedsl. Gingold thereafter sent Brown an email me-
morializing their conversationld.; Brown Ex. 27. Gingold summarized the conversadisifiol-
lows:

Pursuant to your request, | am confirming the substance of the telephonesaenve
tion that you and had a few minutes ago. First, you received and read my email
to you dated July 10, 2007 terminating your representation o€dhell class.

Secon [sic], funds paid by defendants to plaintiffs that are attributable toiryeur
regarding the GAO andriin sanctions are being held in the Native American
Bank by the Blackfeet Reservation Development Fund and may be used to pay the
fees and expenses of experts. Third, funds attributable to time spent by other attor
neys are also held at the bank for the same purpose. Fourth, there is nothing that |
know of in your engagement letter that requires plaintiffs to pay you integs f

Fifth, you did not respond to my July 10, 2007 email because you have no issues to
discuss with me regarding your termination. Sixth you will directly deal K&h
regarding your office and furniture.

If, however, you believe you are entitled to the payment of such fees, please explain
and | will discuss your position with Elouise. Otherwise, with your ternanati

you have ndurther professional obligation to ti@obell plaintiffs — other than to
maintain client confidences in accordance with your ethical dutaesl theCobell
plaintiffs owe no further obligation to yeuother than, at final judgment, to request

an award ér your time at an appropriate hourly rate.

| trust this is consistent with your understanding of the facts. If your undeirsga
is different than mine, please advise. Thank you for your efforts and good luck.

Brown Ex. 27. Brown, not content with @old's version of events, responded:
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| was surprised in our recent telephone conference to learn for therieghtat the
Government had paid the attorhejees that the Court recently awardeahd that

such funds were being held in escrow, appargrelyding a decision whether to

use them to fund expersand that you had not had the courtesy to have informed
me of those events. Under the circumstances, my request was a limited one: |
asked you to put in writing the details concerning the funds being held and the
reasons behind it so that there would be no future misunderstanding. | thank you
for the information you provided.

However, | didit expect you to send a sskérving letter purporting to confirm
portions of our conversation that nevarcurred. Let me be clear what | stated in
our conversation: As to item no. 1, | received your July 14tiai purporting to
terminate me and read the contents thereof; according to my reading ofreadh e
it did not request a response and | haveat®e, made none. In addition, as to item
no. 6, | will deal directly with Kilpatrick Stockton regarding my office and furni-
ture.

Things relating to your stata-mind or that are your representations to e, (
items 2, 3 and 4) are what they are.

Thebalance of your email (item 5 and the last paragraph) is merely a reflefiction o
your hopes and dreams, and not a reflection of reality or anything we diseussed
and certainly nothing | agreed to. As such, your characterization of “fadtsise
portiors of your email (as well as in any other gimns to the extent not directly
addressed above) is rejectadoto.

MKB

P.S. In light of your inherent conflicts of interest, | suggest that you netgut
to advise Elouise yourself. Rather, to use a term that you utilized regulanky
litigation in taking the Government and its counsel to task, if you feel she needs
counsel as to any of these matters, she should have “unconflicted” counsel.

Brown Ex. 28.

Brown copiedCobelland Dorrison hisresponse.Brown Ex. 28. Brown testified that he
copied Cobelbecause “things had reached the point where we were not going to be able to resolve
that in any productive way. And | thought she needetlad no confirmation that she was even
being kept apprised of things.” 4/20 P.M. Tr. 184185:7. He further stated that he copied her
to, in essence, put the ball@obell’s court about discussing Brotgrrole in or terminatio from

the team. 4/21 Tr. 84:208. NeitherCobell, Gingold, nr any other member of the litigation
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team ever replied to Brows email 4/20P.M. Tr.185:8-186:3.Gingold testified that after she
was copied on Brows email,Cobell spoke with Gingold and instructed him to “get [Brogjn

time and see what we can ath his time and see . . . whether or not and the extent to which he
should be paid.” 4/21 Tr. 188:79. Gingold stated that although he later asked Brown to provide
his time records, Brown refused to do $0. 188:20-24.

The only further communications Brown ever had with @opellteam member were his
two conversations witlborris — one in 2007, a couple of months after these emails, regarding
surrendering his subleased office space irKilgatrick Stocktonwashington office, and a meet-
ing with Dorris in 2010 in California, described further belo$ee id185:14-188:3.

G. Brown'’s Failure to Contact Cobell

Brown did not contact Cobell to discuss his continuing participaitiothe casafter his
mid-2005partialsuspension axtthe time othisdeparture in January 2006. 4/20 P.M. Tr. 212:16
213:6. The first time he communicated with her in any way about these issues was wd@ade
her on his September 2007 email to Gingold. 4/21 Tr. 883keralsat/22 Tr. 98:13-100:12.

The reasons whare subject to vigorous dispute. Plaintiffs claim that Brown should have
reached out to her as Gingold recommended. In their @ebellwas “very accessible” to all
the attorneys on th€obellteam including Brown 4/22 Tr. 122:25123:16. Brown himself ad-
mitted thatCobell“reached out to [the team] and tried to meet with us and keep the team going
and be friendly and all that.” 4/20 P.M. Tr. 2082 She and Brown had a good professional
relationship, and his own time records indicate that they spoke to eachmathertimes |Id.
211:13-212:15seeCobell Ex. 26 (compilation of time from Browsirecords reflecting confer-
ences witlCobel)). In other words, Brown “knew how to communicate with her and how to reach

her if [he] wanted to.”ld. 82:24—-83:3.
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Brown testified that he assumed other members of the litigation-testiner Gingold or
Rempel-informed her of the situation concerning his participation on the team. Indeed, according
to Brown, it was more common for Gingold, as lead counsel, or Rempel, as “Chief @perati
Officer” of the team, to speak with Cobell, as opposed to other members of the teank.M/

Tr. 209:12-23, 158:9-159:19. Brown testified that Gingold “pretty much channeled communica-
tions with her.” Id. 213:22-24:5; 4/20 A.M. Tr. 39:181 (Gingold channeledll communica-

tions withCobelland “talked ® her on a very regular basis”). This was consistent with Bwn
prior practice, in which his firm had a “point partner” for each client who was thgndésd
contact person for that client. 4/21 Tr. 90:2@:2. Gingold himself admitted that he was the
“primary contact” on the litigation team for Cobelld. 228:22—-229:10.

Moreover, Brown believed that issues related to the internal workings of théditigeam
were not something Cobell should be bothered with, particularly because Gingold Brasynis
mind, quite unpredictable and apt to change his mind on the suspension. 4/21 H4@&9,20
89:11-21. Further, Brown viewed his problems with Gingold as an interpersonal disputashat
“first and foremost” for Brown and Gingold to resolviel. 82:6-13. He stated that none of his
conversations with Cobell, either before or after his retertjomor to the September 2007 email
he copied her on — touched on the matter of his engagement. 4/21 Tr. 87:14-21. Gingold, for his
part, claimed that Brown should have talked to Cobell about the matter because héydefiress
that option open to Brown.

When asked whether he felt he had a professional obligation to contact Cobell upon his
departure to California, Brown responded that he believed he “satisfied ara} étiyc[he] might
have had” by leaving notification of his departure to Gingold or Rentpedd/21 Tr. 40:8-44:1.

He also believed that he had never withdrawn from the representation and remalged cka
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more work if assigned, thus, in his mind, obviating any need to tell Cobell that he hdchawit.
Id.

Plaintiffs place great emphasis on Browmlecision not to contact her directly after his
partial suspension during the IT Security trial, before or after his return to QedifoGingold
testified that Browis failure to communicate was harmful to the team, although he found it diffi-
cult to quantify the impact4/22 Tr. 100:14101:13. In general terms, Gingold felt that Brown
should have reached out @obellto resolve his issues and get back to work ortribeteam,
which was in need of assistanckl. He conceded, howevethat Browrlis 2005 suspension did
not harm the trial teafut help it, since Gingold perceived that Brown was causing undue friction
among the team membersl. 101:14-23.

H. Settlement and Attorney’'s Fees Award

After the October 2007 bench trial, Judge Robertson declared that the governmertit was sti
in breach of its accounting obligatidout that the required accounting was impossible because
Congress would not fund it. 4/22 Tr. 216:2Q. Judge Robertson held another bench trial in June
2008 to determine what remedy should issue instead217:5-23. In August 2008, he issued a
decision awarding $455.6 million in restitution to Plaintiffd. 217:24—-218:9.The Gurt of Ap-
peals reversedijrecting Judge Robertson to ensure that the government provided the best account-
ing possible with the resources at its disposabbell v. Salazar573 F.3d 808, 818D.C. Cir.
2009).

Around this time, the parties started to engage in serious settlement negotidtions.
218:18-219:14Dorrisindicatedin his testimony that the change in administration from President

Bush to President Obama was a major factor in the goverrsnmawfound openness to settle-

39



ment. Id. As one might presume, settling a case of this historic importance, vastrglzaced-
ible complexitytook sometime. The parties signed a settlement agreement in December 2009.
Id. 219:1724. The agreement provided for $1.412 billion to pahéxlasses ofrust beneficiar-
ies and another $2 billion to fund trust reforrim particular, to fund the Department of the Inte-
rior’s effort to consolidate heavily fractionated shares of trust |@abell Exhibit 41 a6; 5/25
Tr. 24:21-25:24. The agreement required approval from both Congress and the See@iobell
Ex. 41 at £2;5/25Tr. 23:4-12. Congress did not approve the settlement until the passage of the
Claims Resolution Act in December 2010, and the Court approved the settlierdene 2011
Theagreement providefdr an award otlass couns&s pre- and posisettlementees. Cobell Ex.
41 at 47. Thepresettlemenfee award would be determined at the Cautiscretion “in accord-
ance with controlling law.”ld. at 48. A separate agreement on attorisefges, executed simulta-
neously with the settlement agreement, stated that neither party would appesé@lementee
award falling between $50 million and $99.9 million. Brown Ex. 29-8¢ #/22 Tr. 223:620.
In their fee petition, Plaintiffs sought $99.9 million, but also urged a reading of ticigit& law
under whicha reasonable fee awardutd be as high as $223 million. 4/22 Tr. 743:13. To
evaluate the reasonableness of the fee petiticdge Robertson orderBthintiffs counsel to file
statementsegardingtheir billing rates and their time recordlecting the hours they spent liti-
gating this matter This is called a “lodestar creskheck,” and iis common in large class actions
in orderto aid the ourt in its determination of whatould be reasonable fafass couns& fee.
Id. 75:14-76:11.

As for postsettlement fees, theeparate feagreement provided for hourly payment at
class couns&s billing rates, subject to Court appab. Id. 133:11-134:3Brown Ex. 29 at 3

However, the agreement capped the total award for anysptilgment feeand expenseat $10
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million. Brown Ex. 29 at 3. That amount was increased to $12 million as the congressional ap-
proval process laggeddonger than expected and it became apparent that distributing tee sett
ment award would be more timensuminghan firstanticipated.4/22 Tr. 133:14134:3 223:23-
224:4. Dorris testified thatin order to avoid derailing the hafdught settlement, class counsel
accepted unfavorable prand postsettiement attornég fee provisions. Id. 28:1-31:9. He
claimed that theostsettlement fee provisiowould not compensate Plaintiffsounselfor all
their time. Indeed, since he and Smith still represent Plaintiffs today as tifileuticen period
draws to a close, both testified thdlpatrick Stocktonis operatig at a loss-at least $4 million
—in the case overall because of the requirettpetlement work 4/22 Tr. 224:18228:2, 136:11—
138:1Q see alsdCobell Ex. 47 (calculatingilpatrick Stocktons payments received and loss cal-
culations totaling nearly $7 million)

In January 2010, Dorrisaveled to California to meet wiBrown to dscuss his fees4/20
P.M. Tr. 185:14188:3 5/25 Tr. 33:1134:15. Dorris testified that his purpose in calling the meet-
ing was to head dfin attornels fees dispute, whidhe believedikely to irritate the Court while
the parties were on the verge of settlement. 5/25 Tr—38:1At the meeting, Dorriexplained
thatCobellwas upset witiBrown and would not support a fee request from because he had
moved back to California without ever speaktocher. 1d. 34:16—36:16.Brown testified that
Dorris stated that “Elouise idnhappy with you, she thinks youe abandonédthe case.4/20
P.M. Tr. 190:421. Brown responded that it was the first time he had heard anything of the kind,
especially sincée had copied her on his email following his conversation with Gingold in Sep-
tember 2007.1d.

Dorris tried to strike a deal with Brown to avoid a fee dispute in court. 5/25 Tr.-34:16

36:16. According to Dorris, Brown stated at the meeting that heldvmach out tadCobell and
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Dorris agreed that that was advisalié. 36:18-37:3. To Dorrisknowledge, Brown never actu-
ally contactedCobell 1d. 37:4-8. Brown testified that he asked to speak v@ibbell“to set the
record straight,” but contended that Dorris communicated to him lateC tel| refused to talk
to Brown. 4/20 P.M. Tr. 190:4-21.

Also during this meeting, Dorris and Brown discussed Biswanding Dorrishis time
recordsfor purposes ofricluding his time in Plaintiffsforthcoming fee applicationid. 185:14—
188:3 5/25 Tr. 37:922. Brown testified that hesent Dorris a onpagesummaryof his timeon
March 18, 2010. 4/20 P.M. Tr. 185:1488:3. Dorris testified that headreceivedBrown's sum-
mary, but had expected to receive something more substantial. 5/25 T+39733Brown never
heard anything further from Dorris or anyone else after sertdimgummary. 4/20 P.M. Tr.
189:14-20.Dorris claimed hdnadtried to reach Browiafter receiving the summarput no one
returned his call. 5/25 Tr. 38:89:3. Brown testified that the first time he ever knew that Plaintiffs
would exclude him from the fee applicatiatas when the application was filed in January 2011.
4/20 P.M. Tr. 189:21-190:3.

Plaintiffs submitted their motion fgre-settlementttorneys fees in January 2011, with-
out requesting payment of Brovenfees. In response, Brown intervened and filed his own fee
petition in February 2011Plaintiffs filed an opposition4/21 Tr. 135:2—-23, 188:25-189:Gin-
gold claimed thaCobell directed class counsel to oppose Brtsviee request, arguing thstte
made “every strategic dewn for 17 years” of the case, including this one. 4/2113%.2-23;
see als®/25 Tr. 39:419 (Dorris testifying tha€Cobelldirected class counsel to oppose Brtsvn
fee petition).

Both Gingold andCobellsubmitted affidavits irsupport ofPlaintiffs opposition. Brown

Ex. 107 (Gingolts affidavit); Cobell Ex. 42 (Elouise Cobé&dl affidavit) Gingold testified that
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Cobellopposed any award of fees to Brown as early as 2009. 4/21 Tr. 48d92P6. Similarly,
Gingold testified thatalthough he had previously supported Brosvparticipation in the 2007 fee
petition, bythetime of the 2011 fee applicatiphe opposed an award of fees to Brown because
Brown refused to provide Gingold his time records, which hampered settlemetg aeffddis-
cussions with class membetsd. 199:11-200:18. In the 2007 timeframe, Gingold did belesthat
Brown should bepaid for his “legitimate” timeas determined by the Court, but, by 20t
having seeBrown's time orhaving been able to submit it to the Court or his clients, he could not
support any fee award to Browee id200:25-201:6.

In a ruling from the bench during the June 2011 fairness hearing, Judge Hogamdaward
Plaintiffs counsel $99 million in prsettlement attornéy fees. SeeOrder Granting Finalp-
proval to Settlement [Dkt. 38 at 9-10. He foundhat in this Circuit class counsel are compen-
sated based on a percentage of the common fund they helped to create on behalf of the class.
Cobell Ex. 39 at 62. That fund, in Judge Hdgariew, included only the $1.4 billion set aside as
restitution for trust beneficiariespnthe $2 billion to be used for trust reforid.; 4/22 Tr. 27:1#
28:23. Nevertheless, Judge Hogan lauded coussdforts, finding that they brought about an
“exceptional result” which would benefit future generations of Native Americ@ubell Ex.39
at 63. Judge Hogan also recognized the extreme length, complexity, agnticoistnature of the
case in finding that the $99 million award was approprilte.

Setting aside the amounts claimed by NARF and Brown, Plaintifisnsel were paid a
total of approximately $85 million in fees in November 2012. NARF settled its fee eligjitht

class counsel and received around $6 million, Withatrick Stocktonreceiving another $2 mil-
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lion, which represented the remaining partaf NARF s original fee claim. The amount remain-
ing in escrow that will go to either Brown or Kilpatrick Stockisrthe original amount Brown
claimedwhen he filed his fee petition in 2011 — $5,517,431.37.

l. Brown’s Fee Petition

The Court now turns to a description of the most salient features of Bréaenpetition
and histime recordsubmitted in suppouf it. Again, itseeks$5,517,431.37 in feeBrown Fee
Petition [Dkt. 3699] at 2, 7, 9. This is based on a claimed 11,615.645 hours of sabipdime
at the 2011 USAQaffeyrate!® of $475 per hourld. at 6-7. Browris petitioncontaingwo further
calculations resulting in sums lower than this total. In one section of the #@fBdewn submitted
with his petition, hestatedthat his fees at the rate $475 per houamountedo $5,455,702.55.
Id., Affidavit of Mark Brown { 30 In that affidavit, heprovidedno figure for hours. The time
tables that accompany his petition claim $5,455,702.55 on the basis of 11,485.690 hours worked,
which would result in a rate of $47%eeBrown Fee Petition, Ex. kt. 3699-16] at515 In a
third part of the petition, Browsalculateshis feesfor 10,630.1 hourat historicat! Laffeyrates,
from which hededucts$200,575 heéhasbeen pal over the course of litigation in interim fee
awards. Brown Fee Petition, Affidavit of Mark Brown § 30rhatleaves$5,111,513 in unpaid
fees.ld. Thus, Browns petitionasksfor three different sumior three different amounts of time,

based on twdifferent rate regimes. Hgarifieshis position in later briefing, stating that his lower

0 The LaffeyMatrix is prepared by the Civil Division of the United States Attorn&ffice for the District of Co-
lumbia. The USAQ.affeyMatrix was created to demonstrate the “prevailing rates in the commanigmfyers of
comparable skill, xpertise and reputation in complex federal litigatiohdffey v. Nw. Airlines, Inc572 F. Supp.
354, 37172 (D.D.C. 1984).

1 The phrase “historicdlaffeyrates” refers to the practice of seeking compensation for work donelatffegrate
applicalte at the time the work was performed. In other words, work donesirs ypast would be compensated at the
thenrapplicablelLaffeyrate, not at the rate applicable at the time the fee petition was submitted.
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figures were mistaken and that Beekscompensation at the highest amount, $5,517,431.37.
Brown Fee Petition Reply [Dkt. 3723] at-Z31. This figure does natredit fees previously paid
in interim fee award$?

In Brown's briefingsubmitted prior to the evidentiahgaring, hencreaseshe amount of
fees he is seekingSpecifically, he now desires to be paid at his 2CGifeyrate of $568 per hour.
SeeBrown Trial Brief [Dkt. 4189] at 3. This gives a new grand total of $6,523,871®2In his
pre-hearing briefing, Browmgainincludes no credit for prior payments. In his post-hearing sub-
missions, howeveBrown asks the Court to takleis new total and subtract the $200,575 he has
received through interim fee awards. Brown F&C at 29 § 59. That bringsahis gtal down to
$6,332,296.92.1d. In his posthearing briefing, Brown alsproposesin the alternative, that the
Court apply his 2011 affeyrate of $475 which, after subtracting his interim fee awards, would
entitle Brown to $5,225,127.53d. at 29 1 60.

Brown's time recordsn support of higetitionwere filed under seal in 2011 in order to
preserve the confidential nature of some of the descriptions of Bsomork and his mental im-
pressions regarding the litigatio®eeBrown Ex. 3; Brown Time Records [Dkt. 3698-1Brown
testifiedthat his time records are the result of contemporaneous recording of the hours lie worke
4/20 P.M. Tr. 191:#17. Brown testified that he had a daily calendar in which he recorded his
time. 4/20 A.M. Tr. 70:1-8. When he began a task, he would put a start time in the cdendar.
He would enter an end time once the task was finisheéd.His time records in this cassee

Brown Ex. 3, are a printout of those records after they were converted into a \WectiRdile,

2Brown also clarified at the hearing a discrepancy with regard to the@manber of hours he seeks compensation
for. For an unknowr perhaps merely typographicateasm, some of his filings reflec total of 11,465.69 hours.
He testified that the correct number, as reflected in his ExBjb# 11,485.69 hoursSee4/20 P.M. Tr. 192:14
193:11.
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4/20 A.M. Tr. 70:6-8. The entries are recorded in tweltbur incrementsSeeBrown Fee Peti-
tion [Dkt. 3699], Affidavit of Mark Brown ] 28.Each entry includes a description of the work
performed, although marentries include multiple and sometimes unrelated fasksactice re-
ferred to as “block billing.”

Brown admitted at the hearing that he did not review the tensubmitted for its reason-
ableness. 4/20 P.M. Tr. 2068. Moreover, his records include both time paid and time rejected
as unreasonable or excessive either by this Court or the Special Master as paihtdrpadee
awards. 4/20 P.M.Tr. 204:5-23 Dorris testified extensively on these topics and prepared charts
summarizing the hours Plaintiffs believe should not be compensated because thalydaalye
been paid or were previously rejected by either this Court or a Special Masteregsive or
unreasonableSee, e.g.5/25 Tr. 81:2383:17 (Dorris explaining that his charts summarized the
hours billed for a matter, the hours paid, the hours rejected as “out of scope,” and thejaciads
as excessive or unnecessary for some reddon)

In total, his time recordsomprise 48pages and document 11,485.69 hours of time. Given
their volume, the Court’s analysis below will break down the records into moregesbia cate-

gories and describe why each should or should not be fully compensated.

3 Much of Plaintiffs’ evidence regarding Brown’s time records came thrthekestimony of Dorris, who compiled
certain categories of time out of the overall records to facilitat€dhet’'s review See5/25 Tr. 47:548:19. Brown
strenuously objected to Dorris’ testimony, claiming that he was atitegrjo present his allegedly expert opinion on
whether the time Brown claims is reasonable. 4/22 Tr. 17884819. Brown was willing to accept tastony that
involved “just a matter of manipulating the numbers and rayitthings out,” but not Dorris’ making “qualitative
assessments” about the reasonableness of the time expendduidsl:4-19; see als@Brown’s Motion in Limine to
Exclude the Expa Opinions Proffered by William E. Dorris [Dkt. 4193plaintiffs contended that Dorris’ testimony
would focus solely on presenting factual analyses and compilation®whBrtime, not expert assessments thereof.
4/22 Tr. 184:206187:8. Plaintiffs noted that their compilations were simply to aid thet@oits calculations should

it decide to deduct certain kinds of time entries in accordance with PHifedfl argumentsid. 187:5-191:9;see
alsoPlaintiffs’ Response to Brown’s Motion in Limitie Exclude the Expert Opinions Proffered by William E. Dorris
[Dkt. 4195]. As the Court indicated at the hearing, it does not view &stargtimony Dorris’ compilation of time
entries from Brown'’s records and his proposed calculations based on uhgtiss that the Court would accept
Plaintiffs’ legal arguments. Additionally, having heard Dorris’ testignand seen the exhibits he created, the Court
is satisfied that his testimony was not that of an expert. To the extens Difered any qualitate evaluation of
whether the time Brown expended was reasonable, the Court will ignore it.
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LEGAL STANDARD S

A. Choice of Law

Both parties agree that District of Columbia law governs their disjgeeCobell F&C at
4499 4-5; Brown Reply at 75761 4-5. Applying District of Columbia choice of law principles,
the Court reaches the same conclusion.

This matteris properly before this Couptursuant tots supplemental jurisdiction as it is a
claim “so related to claims in the action . . . that [it] form[s] part of the sameearasontroversy
under Article 11.” 28 U.S.C. 8367a) (2016). A federd district court sitting in supplemental
jurisdiction applies the choieaf-law rules of the state in which it sits, here the District of Colum-
bia. Ideal Elec. Sec. Co. v. IhtFid. Ins. Co, 129 F.3d 143, 148 (D.C. Cir. 1997As will be
discussed further below, the partidsspute sounds primariiy contract- it is best described as
an argument between an attorney and his clients over compensation foetegassrendered
pursuant to the engagement agreemerithe District of Columbiapplies he Restatement (Sec-
ond) of Conflict of Lawgo determine choice of law suchcontractdisputes Vaughan v. Na-
tionwide Mut. Ins. C9.702 A.2d 198, 200 (D.C. 199Bennett v. Fun & Fitness of Silver Hill,
Inc., 434 A.2d 476, 480 (D.C. 1981)nder the Restatement, contracts for the rendition of services
are governed by the law of the place of performance unless another statadrasignificant
relationship.Restatement (Seconadf Conflict of Laws§ 196 seealso id.cmt.a. (section applies
to contracts for services bpersons exercising public profession, as lawyers”).

Here Brown's contractfor legal servicesvasexecuted angerformed in theistrict of
Columbia. It wasthe locus ohis representatioof Plaintiffs andthe underlying trust funditiga-
tion. Furtherthere is no other state that has more significant relationship than the District of

Columbia toparties fee dispute.Thus,District of Columbialaw governsthe resolution otheir
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dispute. SeeSteven RPeres P.C.v. Kagy 473 F.3d 1244, 1253 (D.C. IC2007) (applying
District of Columbia law to determine “equitable compensation” for attornegilimg matter in
District Court of the District of Columah).

B. General Standards

Under the laws of the District of Columbia, “compensation paid to attorneys forskgal
vices is largely a question of fundamental fairnegotnelly v. Swick & Schapiro, P,G49 A.2d
1264, 1267 (D.C. 2000). “The goal is to compensate attorneys reasonably for professiorasl servic
rendered in a manner where the clisrdbligation is understood in advance, and accepted as an
objectively fair undertaking.’1d.

When amattorney withdraws from representing his client for good causethias a right
to compensation for services rendered. 7A C.J.S. Attorney & Client § 329. The witigirawi
attorney bears the burden to show that his withdrawal was justified. 1 AgoFems § 3:8 n.5
(collecting cases). But if any attorney withdraws without justifan and voluntarily abandons
his clientbeforea casés termination, he loses all right to cpensation for services rendered
Fletcher v. Krise 120 F.2d 809, 811 (D.C. Cir. 1941); 1 Attorneys’ Fees 8§ 3:6 n.4 (collecting
cases)

Similarly, if an attorney is discharged for cause by the cliBetprevailing rule is thahe
attorneymay notrecover any compensatiofrletcher, 120 F.2dat 811; 1 Attorneys Fees § 3:13
n. 1 (collecting casesWhether termination was for cause is determined by reference to the facts
and circumstances in each cat.at§ 3:13 n. 3. A cliens mere statement that an attorney was
terminated “for cause” is not dispositive, “as the determination requir@sjective legal analysis
of the attorneys conduct and thelient's reasons for terminating the employmen&iggins v.

Kopka 105 A.D.3d 1132, 1134 (N.Y. App. Div. 2013).
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When, on the other hand, a client dischargeaterney withouttausethe lawyer has a
“right to recover compensation for the services render@deen v. Louis Fireison & Asso&18
A.2d 185, 190 (D.C. 1992). Where an attorney has not substantially performed the services he
undertook to provide in his engagement lettexyever,’he may ecover only iquantum meruit
In re Waller, 524 A.2d 748, 750 (D.C. 1987King & King Chartered v. Harbert Ink Inc., 503
F.3d 153, 156 (D.C. Cir. 2007) (attorney entitled@@antum meruitecovery even if he performed
only “negligible services|] ofittle actual benefit to the client”). To recovergmantum merujt
the attorney must prove (1) that he provided valuable services; (2) for his(@)emhich services
were accepted and enjoyed by the client; and (4) under such circumstancesnabheastified
the client that the attorney, in performing such services, expected to béNeavdEconomy Cap-
ital, LLC v. New Markets Capital Grp381 A.2d 1087, 1095 (D.C. 2005).

In most cases, however, a claim d@antum meruitannot stand where there is an express
written agreement between the parties regarding the same subject ateeDenton Real Es-
tate, Inc. v. Fitzgerald635 A.2d 925, 928 (D.C. 1993%tandley v. Egber267 A.2d 365, 368
(D.C. 1970) (fQJuantum merit[] is not applicable when compensation of the parties is covered
by an express written contract.”RQuantum meruitefers, after all, to an implied contractual or
quasieontractual duty. TVL Assocs. v. A&M Constr. Corpd74 A.2d 156, 159 (D.C. 1984).
Where the parties have reduced their agreetoeah express writing there is ordinarily no need
to go beyond its termdale Denton 635 A.2d at 928.

ANALYSIS AND CONCLUSIONS

Plaintiffs argue that, if Brown withdrefsom the litigation, it wasinjustified, and if he did

not withdraw, he was terminated for caugeobell F&C at 46 1 10, 49 § 1As discussedbove,

eitherfinding would eliminate Brow's recovery entirelynderDistrict of Columbia law Brown
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responds that he did not withdrawyt rather was terminatedthout cause, and therefore istie
tled to recovery of his fees. Brown Reply at 77 § 7.

The Courtultimately sides with Browand finds that he is entitled to an award of reason-
ablefees for his work on this case, althoughuhdersigned does not addps reasoning to reach
this conclusion DespiteBrown's beliefto the contrarythe Court finds thatewithdrew from the
Cobelllitigation in January 2006Further, &hough the terms of Brows’engagement lettarith
the Plaintiffsdo not make a withdrawing attorney’s compensation contingent on his or her depar-
ture beingfor good cause, the Court any evenfinds that Brown wasjustified in leaving the
Cobellteamwhen he did.His withdrawalalso didnotresult in any prejudice to his afits who
were ably represented by a veritable armgttdrneysat the time of his departur&lor, under the
unique facts of this caseid it represent a clear asdrious violation oany ethical duty he owed
to Plaintffs. He is therefore entitled to an award of reasonable fees.

On that score, howeveBrowr's petition for more than $5 million in fees is lackinghe
billing rate he seks is in excess tiat stipulated in his engagement lettgith Plaintiffs. Further,
significantcuts are in ordeto the hours he presentgventhat his time records aré&arded with
manyhoursthatwere eithepreviously compensaten deemed unreasonable by a judicial officer,
or reflect unnecessaryork or clericaltasksna reasonably billed at an attornsyrate. Most
importantly,an overall reduction of his time is in order because hadliéxercise billing judg-
mentwhen he reviewed higcordsprior to submitting them to the Courhfter all decuctions are
applied, the CourtoncludeghatBrown shouldbe awarde®2,878,612.52or his workrepresent-

ing theplaintiff classprior to his withdrawal. The Court’s ratidedollows.
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A. Whether Brown Withdrew from the Litigation in January 2006

Plaintiffs contend that Brown was fired for causeluly 2007. Cobell F&C at 1820
1158-65. For that reason, they argue tBabwn should receive neithaicontingency fee nor any
other form of compensation. Cobell F&C at 44 § 5, 45 | 8, 48 Hi6alsoKing & King, 503
F.3d at 157 (citingsreenberg v. Sheb67 A.2d 882, 882 (D.C. 1989Fletcher, 120 F.2dat
8111* The Court does not reach the question of the significanBeowin's termination in 2007
because it finds that Brown withdrew fratme representation in January 2006. Stated another
way, this Court need not assedsather Browrwas fired for cause in 20@&cause, by that point
he hadalready effectivelyyuit the representationAccordingly, it will analyzeBrown's claim for
feesunder principles of withdrawal, rather than of termination.

Theonly party disputing that Brown withdrew from the litigation in Janu&§62s Brown
himself. During the hearing, it was clear tfBitown wantedto pitch hisbattle for his fees ahe
point of his termination in 2007, arguing thla¢ decision téerminatehim was without causdn
Brown's mind, prior to that timehe had not withdrawrirom the litigationbecauséneremained
“on call” for assignmentom theCobellteam In hisposthearingsubmission, howeveBrown
alterscourseandacknowledgeshathe may have “informally withdwe” from therepresentation
prior to his terminationSeeBrown F&C at 2226 1124-27.

Given the evidence presented at the heaBngyn could not have reasonably maintained

otherwise. By January 2006, he had long since ceased to do anyomddkaintiffs behalfor to

4 Brown notes that “there is no admissible evidence from any Class Betatizge or Class Member stating that the
Plaintiffs support Kilpatrick Stocktés opposition to this motion for fees.” Brown F&C at 14 § 81. According to
Brown, the source of the opposition to his fee petition is not the Plaintiffs buatidlp Stocktonwhich stands to
benefit, dollar for dollar, from the petition’s defeat. Véh#rown is correct that there are no admissible statements in
the record from a class representative opposing his fee petition, thetimppesis filed by Plaintiffs’ counsel on
behalf of Plaintiffs. SeePlaintiffs’ Opposition to Mark Brown’s Motion foAttorney’s Fees and Expenses [Dkt.
3715]. Seeing no evidence to the contrang, Court will assume, as it always does, that counsel for Plaiatéfs
advancing their clients’ positian this fee litigation
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seek anynewwork from otherCobellteam members 4/20 P.M. Tr. 145:59; 4/21Tr. 33:1}+
34:19 Having nothing to do, heturned to California. 4/20 P.M. Tx45:5-9. At no time there-
after did he return to th€obell office spacan Washington, D.Cnor did hecommunicate with
his clients about the casd/21Tr. 37:20-23; 39:14-19. Rather, hesupportechimself bytaking
on legal work for other clienis Californiafor the first time in five years4/20 P.M. Tr. 199:10—
20. Whereagrior to Januar2006he haddevoted hidull and undivided attentioto the Cobell
case to theexclusion ofall other legal work, thereafter ltevoted none.4/21 Tr. 4018-41:9;
42:25-43:12.

Brown's next substantive exchange with anyone onGbbellteamwas not until he sent
anemail toGingold in April 2007offering his assistance on an upcoming trial andtably,seek-
ing information aboutminterim fee petitiorawardfrom which he believed hestood to benefit
During the sixteen months thatapsedetweenBrown's January 2006 departure and his email,
the Cobell matterhad beermeavily litigated by Gingold andthe Kilpatrick Stocktonattorneys
without any help from BrownGingold’s reaction t@rown's emailis telling: Gingoldcharacter-
ized Brown's offer of assistancas“puzzling and arprising given thatBrown had “not partici-
pated in the case for at least two years.” Brown Ex. 21. Gingold could not “inegi@&rowri s
assistance could] now beddlue in a trial on the meritgjiven ‘the heavy activity, the work done,
and issue and evidentjaimplicationsrelated theretothat had occurred in higbsencég Id.

While Brownmayhave believed in his own mind that he was still “on call’Rtaintiffs
after January 2006.ch abelief did not reflect reality.By that point, the Court concludes et

had for all practicable purposegwithdrawn from the litigatiorandfrom service to his clients.

52



B. The Terms ofBrown’s Engagement Letter

Having concluded that Brown withdrew frolms representatiof Plaintiffs in January
2006,the Courtmustnextdeterminewhetherand how he should be compensated for the time he
spent working on the litigation prior to his departure. The arstwéhose questions are bounded
by thelanguageof Brown's engagement lettewhich wasa contact forhislegal servicesindeed,
the terms otheagreement expressly provitte payingCobellteam attorneysho withdrev from
the representatiobefore the litigatiors conclusionfor the “value of [their] services Specifi-

cally, it states:

If any of the cousel dies, withdraws, or becomes disabled prior to the completion

of his work under this agreement, he shall be entitled to a portion of the fee (and all
expenses to date of the disability, death or withdrawal) to which he would otherwise
have been entitte also taking into account the services rendered by hisesub
tained counsel. The payment will be made at the same time as other counsel are
paid and shall represent the value of his services to the death, disability or with-
drawal, taking into accountéftotal fees payable to legal counsel.

Brown Ex. 2at2. On the other hand, for thos#torneyg who remained as class-counsel until
the casis conclusionthe engagement lettprovidesfor thepayment of a contingency fee:

[W]e have agreed to reduaed limit our billings to not more than $150 per hour,
collectively, in the aggregate for all the undersigned legal counsel . . . .

Because of the addition of a new counsel, the risks and uncertainties, and our agree-
ment once again to further substantiadiguce the amount of our legal fees, instead

of the original agreement regarding fees, we agree and you consent to a contingent
fee . ... Legal counsel and stdtained counsel have foregone, and are and will

be foregoing, substantial current legaldedth aview to compensation from the
contingent, court approved fee and any interim fees approved by the Court. . . .

Id. at 1, 2.1°
Thus,the parties engagement lettdoresawthe situatiorpresentedhere— the withdrawal

of an attorney from the litigation andpoints to acontractuatesolutionof thepresentee dispute

S Brown’s portion of the contingency fee wiasbe two percent of “the total upward adjustment in the aggregate trust
funds standing to the credit of the trust beneficiaries as a result of thadii@r its settlement.Brown Ex. 1 at 1.
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apayment to Brown representing theafue of his servicedlip to his withdrawal, and&king into
account the total fees payablé &l otherlegal counsein the mattet® Because it directly ad-
dresses the circumstances presented herelatgiage will guide this Coust resolution of the
parties dispute.

C. Whether Brown’s Withdrawal was Justified

Placing this matter intd@s proper context as a contratspute circumvents a number of
issues that have divided the parties from its inception, including whether Breemtitied to a
recovery inquantum merujtand how such a recoveshouldbe calculatedising that rubric It
introduces however ,its own set of questions, principal among them whether payment under the
engagement lettes withdrawal provision is contingent upon the departing attcsn@y only
withdrawing for good causend/or R) satisfyinghis ethical olbations to his clientipon his
withdrawal. Each inquiry will be addressed in turn.

As to the firstquestion thetext of theengagemenetterimposes nagualitativelimitation
on the reason for aattorneys withdrawal and the Court finds no badm imposing one.See
Dale Denton,635 A.2dat 928 (where the parties have reduced their services agreement to an
express writing, there is ordinarily no need to go beyond its terAtshhis casks inception,its
duration and outcome were bdtighly uncertain It is little wonder,then thatthe parties en-
gagement letter permittexlass cecounsel to witdrawand be compensatédt the same time as
other counsel are pdidor the“value of [their] services” through the date of withdraw&oing
so providedanecessaryeasure gbracticalflexibility to co-counsel whavereothemwise devoting
all of their time, effort, and earning powtera single mattewithout any certaintyas to when, if

ever, they would be paid.

% The terms of the engagement letter preclude Brown femkisg his portion of a contingency fee award. He makes
no attempt to do so here.
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On the other hand, trengagement letter also protectbd client$ interestsattendant to
an attornels withdrawal Under its terms, avithdrawingattorneywould foregothe right to his
portion of anyresultingcontingency feealoss of gpotentiallyhugesum of moneyn acase where
thetotal contingencyfee might havemeasured in theundred=f millions of dollars. Thatsignif-
icantwithdrawal” penalty would makeit likely that an attorneg decision to withdraw woulde
well-consideredand aninfrequentoccurrence The Court sees no reason disturbthe careful
balanceconcerning attorney compensation ttred partiesagreement struchy graftinga “good
cause” requirement onto its withdrawal provision.

Even assumingrguendathat Brown's engagement letter madiés right to compensation
contingent upon withdrawal fgoodcause, the Coufindsthathis January 200@&ithdrawalfrom
the representatiosatisfied that standardVhethera withdrawal is fogood or justause “depends
on the facts and circumstances of each cadegusten v. Linea Aerea Nacion&hile S.A. 76
F.3d 658, 663 (5th Cir. 1996)Generallygood causés present when “continued representation
is impossible due to forces beyond the attore@&pntrol,” as when withdrawal is necessary be-
cause of ethical or financial imperativdsl.; see alsdn re Agent Orange Prod. Liab. Litig571
F. Supp. 481, 482 (E.D.N.Y. 1983) (permitting withdrawal where attorneys “will bieleita
absorb the enornus expense that continued prosecution of the litigation will inevitably entail”).
Withdrawal is also permittedthen “a lawye's ‘inability to work with cecounsel indicates that
the best interests of the client will be served by withdrawaRestatemen(Third) of the Law
Goverring Lawyers § 32 (2000), cmt. kuotingABA Model Code, DR 2110(Q(3)); see also
Pritt v. Suzuki Motor Co513 S.E. 2d 161, 169 (W. Va. 1998) (holding that an attorney may
justifiably withdrawwhere the client requires that the lawyer associate with another lawyer with

whomhe cannot cordially cooperate).
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The Court finds thaBrown's withdrawal met this standardVhile the conduct of all par-
tiesleading up to Browts departuran January 2006 is deserving somereproach on balance
the evidenceshows that Browrs withdrawalwas not unjustified.By that time, the relationship
between Brown and his amunselwas irretrievablybroken. frther, bllowing Brown's May
2005 suspensiothe recordsupports Brown’s contention that he was “frozen out” of work on the
case Brown Ex. 14; Brown Reply at 33 { 580rthe nexisix monthsBrown had littleor nothing
to do. 4/20 P.M. Tr. 145:59; 4/21 Tr. 33:1134:19. He sought assignmentom thosefew
individualswith whomGingold allowedhim to work, but after a few projectshatwork dried up
as well 4/21 Tr. 31:25-32:19.Plaintiffs claim that Brown may have received more work had he
repeatedlyequested it 4/22 Tr. 211:26212:2 It is undisputed, however, that he asked for work,
and receivedittle to none. This is nosurprising;it is a fair inference from the record thédl-
lowing leadclass counsetingold’s suspendindnim from working with anyone but a few attor-
neys,Brown was effectivelypersona non gratan theCobellteam. There was clearlgnuchwork
to be done during that period on behalf of the Plaintifiel Brown was willing to do-+-indeed,
it was never Plaintiffs’ complaint that Brown was not hard workintheir behalf Nevertheless,
no assignments were forthcomin&eed/20/16 PM. Tr. 167:2-169:14; 5/25/16 Tr. 40:1511:1;
160:19-161:6; 161:1619; Brown Ex. 14see alsa/21/2016 Tr. 30:1-834:19. Based on this rec-
ord, the Court concludes that Brown was beingwillingly excluded from the representation of
the class. B. Dahlenburg Bonar, P.S.@. Waite, Schneider, Bayless@hesley 373 S.W.3d
419, 423 (Ky. 2012).

Moreover,by January 2006Brown had not received regular compensatiorsiviyears.
Brown Decl. [Dkt. 369911011 1 31, 33. Thusi thetime of his departurehe had hachoreal

work to do formonths hewas not being paid, aridere was littlgprospect of either circumstarise
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changing in thdoreseeablduture. Under theseircumstanceslrown’s decision to withdrawn
from therepresentatiomand toreturnto Californiato find other workwas justified If there was
causeto terminatehim in 2005- because ohis allegedinsubordination, bad judgment, prickly
personalitythecrying fish, or what have yoduthen heshould have beetlerminated Instead, like
abadhigh-school breakup, Browwas shunnefly hisformercolleagues in the appardrdpe that
hewould leave of hs own volition. He did so. Counsel for Plaintiffswill not now be heard to
claim thatBrown should not be paid because he “abandbtisel case

Certainly,based orthe record before ithe Court cannot sahatBrown's withdrawal, or
his actions leading up to ilvereso unjustified as to deprive him of the right to compensation for
the six years of loyal and exclusigervice to Plaintiffs that preceded-ta result that should
surprise no one involvedndeed Plaintiffs acknowledged Browss rightto fair compensatiom
his September 2007 “terminatioemail. Writing at ElouiseCobell’s behestingold toldBrown
then “the Cobell plaintiffs owe no further obligation to youother than, at final judgment, to
request an award for your time at an appropriate hourly rate.” Brown EXh&7recorgpresents
no reason why this should not be the result now.

D. Whether Brown SatisfiedHis Ethical Obligations upon His Withdrawal

As forthe second questiothe Court findghatBrown's compensatiois contingent orhis
havingnot engaged in a clear and serious violatiohi®kthical obligations to his clienigonhis
withdrawalfrom the representatio'While Brown's engagement lettetoes noexpressly address
theissuethe Court isievertheleskatheto permitalawyer to contract awayisethical obligations
to hisclientunless theules of professional conduexpresslypermit sucka waiverand thewaiver
language of the fee agreement at igswexplicit SeeRestatement (Third)f the Law Governing

Lawyers & 34-3 (2000) (describing restrictions on attorteefees) Mawakana v. Bd. of Brof
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Univ. of D.C, 113 F. Supp. 3d 340, 354 (D.D.C. 20{8¢fining waiver as “the voluntary relin-
guishment or abandonmenéxpress or implied of a legal right or advantage,” requiring a show-
ing of the waiving partys “knowledge of the existing right and the intentioria§oing it”) (cita-
tion and internal quotations omitted re Evans 902 A.2d 56, 65—-66 (D.C. 2006¥(uiring the
knowing, informed consent of the client to waive attorney conflict of inferelgtre, neither is the
case boththe engagement letter and the operative ethidalare silent as to waivef counsels
ethical obligations to his clientgponhis withdrawal from the representatio8eeBrown Ex. 2
D.C. Rule of Professional Condukctlé Absentpermissiblevaiver, the Court believes theetter
rule is thatstated in the Restatemd(third) of the Law Governing Lawyer&a lawyer engaging

in clear and serious violations of duty to a client may be required to forfeit gorie of the
lawyer' s compensation for the matteRestatement (Titd) of the Law Governing Lawyers3,

see also Headfirst Baseball, LLC v. Elwo889 F.Supp.2d 199, 209 (D.D.C. 2013titing to
Restatement (Third)f the Law Governing Lawyers for guidance iwieaving the conduct of at-
torneys practicing before it) The Restatemermoncurs with the D.C. Rules of Professional Con-
ductin not circumscribinga courts discretion in fashioning an appropriate sanctioretbrcal
violations. Rather, “the Rules presuppose that whether or not discipline should be irfgrased
violation, and the severity of the sanction, depend on all circumstances, suchidfithesg and
seriousness of the violation, extenuating factors and whether there have been prevasus viol

tions.”” D.C. Rules of Professional Conduct, Scope ¥ 3.

17The undersigned rejects Brown’s related suggestiortiisaCourt is powerless to find him in violation of a profes-
sional rule absent a charge or finding of violation by Bar CourSeéBrown Reply at 90 § 24. “[A] federal court
has the power . . . to discipline attorneys who appear befor€litdmbers v. NASCO, In&01 U.S. 32, 43, 111 S.
Ct. 2123, 2132, 115 L. Ed. 2d 27991);Nat’l Ass’'n for the Advancement ofuld-jurisdiction Practice v. Roberts
No. CV 1301963NMG, 2015 WL 10459071, at *9 (D.D.C. Dec. 31, 2015) (sama)ymbo v. TekCommc’ns, Ing.
157 F.R.D. 129, 131 (D.D.C. 1994) (“The Court has within its inhergu@rsisory power the discretionary hatity

to oversee the professional attitudes of lawyers who appear before it.”).
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Nevertheless, eveneasuring Browrs withdrawal bythe Restatemestandardthe Court
finds him to havesatisfied his ethical oblagionssufficientto justify himreceiving compensation
for his workon this matter.Rule 1.16of theDistrict of ColumbiaRules of Professional Conduct
governsan attorneys duty to his client upotermination of the attorneglient relationship. It
provides that a lawyer may rightfully withdraw from a representation ittidvawal can be ac-
complished without material adwer effect on the interests of the clien?C. Rule of Prof. Con-
duct 1.16(b):® Further,t instructs that a lawyer “musbmply with applicable law requiring no-
tice to or permission of a tribunal wihnéerminating a representatibrand“take timelysteps to
the extent reasonably practicable to protect a ¢Banterestssuch as giving reasonable notice to
the client pnd] . . . surrendering papemsd property to which the client is entitfedd. 1.16c)-
(d).

Brown claimsthat his withdrawal wapermissible under Rule 1.1®cause ther@asno
“material adverse effect” oRlaintiffs interestsdue tohis departure from the representation
Brown's Reply at 80 { 11 The Court agreesBefore hewithdrew, Brown completed all athe
work he had been assignedi21 Tr. 31:25-32:19. After he withdrew Plaintiffs were never left
withoutcompetent counsePlaintiffsremainedepresented bgozens obther attorneys includ-

ing many akKilpatrick Stocktona prestigiosand wellequippedaw firm. 4/22 Tr. 152:9153:14.

18 Additionally, subparagraph (b) of Rule 1.16 permits a lawyer todwatl regardless of the adverse effect on the
client’s interests under certain limited circumstances not applicable hkr&.16(b)(1{b)(5). As this Court has
previously heldhowever, “subparagraph (b) is stated in the disjunctive” and, as a rdaulyea “may withdraw. . .

at any time sdong as her doing so does néfieat her client’s interest in materially adverse way whether or not any
of the conditions in subsection)(through (5) applies.’ColemanAdebay v. JohnsoB68 F. Sipp. 2d 29, 31 (D.D.C.
20009).
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Thereis no evidence in the record tigown's absence had any material adverse effect on Plain-
tiffs or theirclaims!® Indeed Brown wasa divisive figure on th€obellteam. Far from prejudi-
cial, hisdeparture wasiewed asadvantageouby Plaintiffs other counseland thust indirectly
benefitted the plaintiff class4/21 Tr.175:19-176:7. Gingoltkestified thatsuspending Brown
“eliminated the risk of harm” to the trial teesmcehe wasperceived asource offriction onthe
Cobellteam. 4/22 Tr. 101:1423 Certainly Brown's cacounsel were naitnhappyto see him
go. Howeverlongafter January 2006 ibok them to realize that weasnotreturningfrom Cali-
fornia, none of them felt inclined to question the chaingas status The litigationproceededo
its successful conclusion undisturbd®dhis absence

These facts distinguistine casesited by Plaintiffsin which the withdrawing attorneys
were foundo be inviolation of their professional obligation$n eachof those casgshe attorney
knowinglyleft their clients in the lurclvithout otherrepresentationSeeln re Sumney 665 A.2d
986, 988-89D.C. 1995) (solo practitionewith little relevant experiencabandord his clienits
criminal appeg! Inre Steele 630 A.2d 196, 1908(D.C. 1993) (attorney never filed her client
lawsuit and left thgurisdiction); In re Lewis 689 A.2d 561, 564 (D.C. 199{®nowing abandon-
ment of client without notice, leaving client without representatidiat was not the case here.
Indeed, none of theases cited by eith@arty— or that the undersignesbuldidentify — involved
factsremotely similar tahose presented her¢he advantageouwsepartureof an otherwisenar-
ginalizedattorney, leaving behindweritablearmy of competent counsel tepresent the interests

of the client.

19 Plaintiffs suggesthat Brown’s departure harmed the litigation because their counsel ger load access to note
taking and transcript databases that he creadétll Tr. 17:2321:11. But testimony at the hearing made clear that
denying access to those databases hardly imposed a “material adverse effect” ayatiom litPlaintiffs’ counsel
testified that Brown’s databases were of no benefit to the litigiteon, and that no productive use of them was made
even prior to his withdrawal. 4/21 Tr. 1613%:8, 21:1217; 4/22 Tr. 19:1420.
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Granted Brown should have been more fortint with his clientand the Courin January
2006 about histatus consistent with his dutlp dispel doubts as to the nature of tekationship
under Local Civil Rule 83.2(h) and D.C. Code of Professional Responsibility 1.16(c) amii{d)
under theuniquefacts of this caseevenassuminghat EloiseCobell in fact had no noticef
Brown's departure?® this lack of notice does natonstitutea “clear and serious violatiorsf
Brown's ethical duty causinghim to forfeit all compensation in this mattefo beginwith,
Brown's failure to do so was unintention@lthough this Court has determinduht for all prac-
tical purposes, heavithdrew from the litigation in January 200Baving heard his testimoniy,
creditsBrown's assertion that he believeda not. In Brown's view, heremained “on callin
2006 by theCobellteamshouldthe needor his assistance arasd/20 P.M. Tr.150:20-151:1;
4/21 Tr. 40:817, 42:8-23. Thus, there was no reasiorBrown's mindto put either his clients or
this Court on notice of his withdrawal.

In any event, the purpose the notice provisions dfoth LocalCivil Rule 83.2(h)and
D.C. Code of Professional ResponsibilRyle 1.16(c) andd) is to prevent a “withdrawal that
would otherwise be improper.” D.C. Rule of Professional Responsibiliy, cmt.10; L.Cv.R.
83.6b) and (c). Herg for all the reasons previously statedch preventionvas unnecessary
Indeed,on this pointthe zeal with which Plaintiffscounsel seeks to expose Brosvpurported
ethical lapses would bmore persuasive if the end result served something other than their own
financial gain Again, under the unique facts of this case, every dollar not awarded to Brown will

pass not t@rown's clientsbut to his former colleagueat Kilpatrick Stockton Rule 1.16 was

20Brown testified that he had no responsibility to inform Cobell, sincetmained “on call” following his departure.
4/21 Tr. 40:8-17. Gingold, for his part, pointed out that the attorneys were not plogees. Id. at 206:312. To
the extent that was the case, they would have borne the responsililimounicate wittElouise Cobelldirectly
concerning matters materitd their representation of the class. Whether Cobell waacinrotified of Brown'’s
withdrawal, and by whom, is not material to the Court’s resolutiohisfrhatter.
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designed aa shield to protecn unwaryclient when an attorney withdrawals, rast a swordo
financially benefit the clieri$ other counsel.

While theCourt does not condoribe failure ofa withdrawingattorneyto put eitherhis
client or the Court orproper noticeorior to his withdrawal, neerthelessbased on the peculiar
facts of this casdéhe Courtfinds thatany suchapsehereis not asufficientbasis todenyBrown
the compensation he earned in the six years prior.

E. Calculation of Brown’s Fee Award

Having found Brown entitled to a fee award, theasure ofiisaward must be determined.
Theengagement lettestates thah withdrawing attornewill receive the “value dfis services to
[the] withdrawal, taking into account the total fees payatideco-counsel who did not withdraw
Brown Ex. 2at2. Under District of Columbia law/[t]he ordinary measure of reasonable value is
the market price of the services performe8téven RPerles P.C. v. Kagy473 F.3d 1244, 1254
(D.C. Cir. 2007) Sastryv. Coale 585 A.2d 1324, 1329 (D.C. 1991) (st favored measure of
“reasonable value” is “market value.”)n disputes between private parti€sstrict of Columbia
courts generallgompute thenarket price of an attorneyservices througthe lodestar method,
i.e., multiplying the total number of hours the attormepsonablyexpended on the caby the
attorneys reasonable hourly ratll.; see alsd@inberg v. Taubel678 A.2d 543, 551 (D.C. 1996);
Brown Reply at 97 1 30rhatmethodwill guide the Court’s calculation tie “value of Brown'’s]
services"through his January 2006 withdraw@eeinfra Section 1 Further,as required byhe
language of thengagement lettea comparison will be made between tbhtal amount of fees
payablepursuant tahe lodestar methaahdthe“total fees payable” to Plaintiffsounsel who did

not withdraw.
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1. Reasonable Rate

Here, heeffort typically expended in determining a reasonable billing rate unddéode-
star methods significantly easedyy the partiescontract which expresslyincludes a billing rate
for Brown of $350. Brown Ex. 1Brown testified thathebilling rate was included in the engage-
ment letters in order to aid in the submission of future fee applications. 4/20 AM T+¥1G6.6
Therate was Browis customaryourly billing rate in 2000. Mvas never alterethroughamend-
ments to the engagement letteBeeBrown Ex. 1; Cobell F&C at 123Rather Brownusedit in
multiple fee petitions, including for services he renderedlamtiffs between 2000 and 2062.
SeeCobell Exs. &t 84 19 at 5, 23 at 215.

As this Courtheldin granting ampril 2002fee petitionin this matter;[t]here is no better
indication of what the market will bear than what the lawyer in fact chaogdssf services and
what his clients pay.”Cobell v. Norton231 F.Supp.2d 295, 30203 (D.D.C. 2002).0n that
basis this Court granted the fee requastto Brown “at the rate that he charges for his services to
plaintiffs,” namely $35022 Id.; see also Save O@umberland Mountains, Inc. totel, 651 F.

Supp 1528, 1537 (D.D.C. 198@}If an attorney is involved in private practice the houdte

2 n four fee petitions submitted in 2002, Brown used an identical @aplado describ his rate:

My billing rate for this matter since | commenced my representationiofiffiais $350.00 an hour.
... | believe this rate is conservatiiethe current market . at all times relevant hereto, my billing
rate has been at or below ttade set forth in the Laffey Matrix . . . .

SeeCobell Ex. 5 at 84 (April 29, 2002 Sanctionable Conduct Fee Request); Cob&® Bk5 (November 1, 2002
Infield Fee Request); Cobell Ex. 23 at 215 (November 18, 2002 Contempt Il feesRe Cobell Ex. 24 at 35 (De-
cember 30, 2002 Contempt Il Reply). These petitions covered time logge@béfaech 2000 and December 2002.

22 Brown claimed historicalaffeyrates in subsequent fee petitions, howe@eeCobellEx. 9 at 54 (June 21, 2004
GAO request, noting that “this Court has already approved $350 asrap@gie hourly rate for my legal services,”
but requesting $360 per hour for work in 2002 on the GAO Rule 56(g) motion and $380 pier kaark in 2004 n

the preparation of the fee petition); Cobell Ex. 1 at 106 (August 17, 200A Eguest, at historichlaffeyrates);
Cobell Ex. 10 at 3 (November 15, 2004 Erwin request, at histdréaddyrates). The Court awarded him historical
Laffeyrates, notinghat they were “almost indistinguishable from the ‘market rates’ elaloy individual counsel at

the time” and offering “no opinion whether these rates should ap@ylisequent successful petition<obell v.
Norton, 407 F. Supp. 2d 140, 170 (D.D2ZD05) As explained further below, there is no basis or need here to award
Brown fees based on historidadffeyrates.
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charged for his or her services is presumptively a reasonabld.rafde undersigned sees no
reasorto deviate from that conclusion nowt will base its award of feesinder Browns engage-
ment letteron the hourly ratefor him includedin thatcontract with the Plaintifts

Brown contendshat his fees be calculatbdsedn higherratesfound in the USAQLaffey
Matrix, whether at his 201llaffeyrate of $475 when his fee petition was filed, or at his present
Laffeyrate of $568 per houiSeeBrown F&C at 2324 f 30-32. Brown defends the use béffey
rates as a general mattarguing that iis the “traditional]” rate used by courts in the District of
Columbia todeterminea reasonable rafer an attorney engaging somplex litigation inWash-
ington. Id. at 23 § 30.But in doing so, he ignordbat his contract with his clients makes no
reference tdhe Laffeyrate. Moreover,the Laffeyrate is intended to assist in setting reasonable
ratesin fee-shifting casedrought against the government, not to set rates as betwettomey
and a private clienseeArmenian Assembly of Am., Inc. v. CafesjigsB F.3d 265, 2882 (D.C.
Cir. 2014) (applying District of Columbiaw and commenting, “we have never employeel
matrix, nor have we explicitly affirmed its use, in a suit exekly between private parties’a
point which Brown himself acknavledged during the hearingee4/20 P.M. Tr. 254:19255:2
(testifying thatLaffeyrates are designed for fee awards against the government, not for awards
against an attorney’clients).

Further like this Court did in resolving the April 2002 fee petiticourts applying District
of Columbia law have consistently used as a startongt pheattorney’s actualhistorical hourly
rate, notLaffeyrateswhen addressing cases requiring the valuation of their sengeesPerles
473 F.3dat 1254 (attornes hourly rate “is a more appropriate starting point for valuation of her

services”);Camenisch v. Marten®No. CIV. A. 930322(AER), 1995 WL 461928, at *5 (D.D.C.
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July 7, 199% (jury award not excessive where roughly equivalent to attosr@lling rate);Car-
olina v. Potomac Elec. Power Cdlo. CIV.A.872725SSH/DAR, 1992 WL 321509, at {R.D.C.
Oct. 2 1992) quantum meruivaluation established on the basis of attoraéylling rate). Brown
cites no authority awarding fees based dratieyrate highe than theactual rate thattorney
chargedhis or her clients. Ndnashe introduced angvidence as to hactualhourly rate at the
various times the services here were rendered, except for the $3&furaten his engagement
letter. SeeCobell F&C at 40 1 133; BrowReply at68—69 133;see alsad. at 11112 1 4344
(claiming that Holt, “much like Brown, did not have a competitive current rate to stiitine
Court”). Brown bears the burden of proof on this iss8ee Ginberg678 A.2d at 551. In the
absence opersuasiveevidence supporting the applicationaoflifferent rate to higsork over the
course of the litigation, the Court widhlculate the lodestar basedtbe hourlyratefound in his
engagement letteSeeSweatt v. D.C.82F. Supp. 3d154, 460 (D.D.C. 2015yate in engagement
letter prevailed over highdmaffeyrate).

Brown also contends that use of his curieadfeyrate is appropriate to compensate him
for the long delay in adjudicating his fee petition. Brown F&C af 29; 4/21 Tr. 51:2662:18.
The cases he cites on that point are unavail®geBrown Pet. [Dkt. 3699] at-5%. In each, the
applicant sought to recover fees from the governmehitth enjoys sovereign immunity from
paying interest on accrued fees. To make up for that deficieregptirts determined that a fee
award based on the theorrentLaffeyrates was appropriatésSeeCovad Commc’ns Co. v. Revo-
net, Inc, 267 F.R.D. 143132 (D.D.C. 2010)Woodland v. Viacom, Inc255 F.R.D. 278, 280
(D.D.C. 2008)Miller v. Holzmann 575 F. Supp. 2d 2, 20 (D.D.C. 2008pvington v. D.G.839
F. Supp. 894, 902 (D.D.C. 1998)irschey v. FERC777 F.2d 1, 5 (D.C. Cir. 1985MHere, becase

the government has no involvement in this dispute between Brown and his clients, there is no
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reason to deviate from the general rule that prejudgment interest is tlolrtetkcover the time
value of money where appropriate and necessary to make a party \Beefeldham v. Korean
Air Lines Co, 127 F.3d 43, 54 (D.C. Cir. 1997). Brown has not requested prejudgment interest,
and neither party has addressed the appropriateness of such an award, a question doe<
not decide here. If he so chooses, Brown may file a motion seeking prejudgmest inbeler
District of Columbia law dating from when class@aunsel were paid following settlement with
the governmentSeeD.C. Code 88 15-108, 109 (2016); Brown Ex. 2 (engagement letter stipulat-
ing that payment to withdrawing attorney will be made at the time payment is made to other clas
co-counsel).
2. Reasonable Hours

Having arrived at a reasonable rate for Broswmork, the number of hours by whicthat
rateshould be multipliednust be determinedBefore proceeding tthat analysisa fewinitial
observatios aran order. First, Plaintiffs contendthatBrown should bgreclucd from receiving
payment for any services that did not directly lead to tlceessfulresolutionof the caseor to
somesignificantbenefitto Plaintiffs. SeeCobell Reply at 18 (arguing that “Brown cannot show
that his work on the case benefitted the client or contributed to the finkl)resUaintiffsrely for
this argumenprimarily on cases concernimngthdrawing attorneys seekimgcoveryof some por-
tion of a contingency feeSeeCobell F&C at 54 § 31 (discussingng & King, Chartered v.
Harbert Intl, Inc., 436 F. Supp. 2d 3 (D.D.C. 2006jf'd, 503 F.3d 153 (D.C. Cir. 200 arolina
v. Potomac Ec. Power Cq.No. CIV.A.87-2725SSH/DAR 1992 WL 321509 (D.D.QOct. 2

1992);Glick v. Barclays De Zoete Wedd, In692 A.2d 1004 (N.J. App. 1997pt’| Materials
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Corp. v. Sun Corp824 S.W.2d 890 (Mo. 1992))n such casest is unsurprising thathe with-
drawing attorney would be required to show thator her effortgontributed to the generation of
the contingencyee in order to claim part of it.

Such considerations are inapposite heBeown does not claim contingency fedutan
award, pursuant to hengagement letter, that approximates the value of the services he rendered
to the Plaintiffs prior to his whhdrawal. In noncontingency fee casguivate clientdypically pay
their counsel fotheir effortsreasonably and nessarilyexpendedegardless ofvhether thecase
waswon or lost,andregardless ofvhether a given expenditure of effort the attorney directly
led to thecaseés successful conclusionSeeMarx v. Gen. Revenue Coyd.33 S. Ct. 1166, 1175
185 L. Ed. 2d 2422013) (undethe “American Rule,&ach litigant pays his own attornéy fees,
win or lose, unless a statute or contract provides otherwisggt principle will guidethis Court’s
calculation ofBrown’s hours under the lodesti@rmula

In any eventBrown s efforts did generally benefithe Plaintiffs, just like thosexpended
by Gingold and the attorneys Ktlpatrick Stockton Brown, and the otheoriginal members of
theCobellteam kept Plaintiffs claims alive during thanitial, often dfficult years of the litigation
His time recordsdemonstrate that he draftady number of motions and brieftthe direction of
Gingold or another supervisor, including those filednany of the early skirmishes and-aiit
battles inthecase.SeeBrown Reply at 10708  39.Thatthose effortsometimes were expended
fighting unsuccessfubattles indicateaothing more than theormal ebb and flow of angomplex
litigation. Accordingly, the Court will not exclude hours froBrown's fee petition basesblely
on thebaldassertiorby Plaintiffs counselthatthe effort they represeptovided naultimateben-
efit to the litigation ashowingmore appropriate for guantum meruitlaim, not one sounding in

contract SeeDale Denton Real Estate, Inc. v. Fitzgerad@5 A.2d 925, 928 (D.C.19%%claim
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for guantummerut is not sustainable where there isexpresswritten agreement between the
parties regarding the same subject mgtsag also Standley v. Egbe2§7 A.2d 365, 368D.C.

1970) (“[QJuantum meruit[] is not applicable when compensation of the parties is ddwesa
express written contract.”)Such time includes the houBsown spent on the Contempt piro-
ceedingsaindother contemptelated issueshe Phase 1.5 trighelT Security trial(other tharthe

time Brown spentlrafting findings of fact and conclusions of lfwtheraddressetelow) mis-
cellaneous time on fee petitigradlegedly unused pleadings amémorada?® and the “law re-
view-style” memorand?* While the undersigned finds that some of the time expended on each
of these tasks was excessive, it believes that concern is best addressed as paetrall deduc-

tion for lack of review for billing judgment, discussed further below.

Similarly, Plaintiffs incorrectly seek to import into the calculation of Breafee the con-
cept of “prevailing parties,” a requirement for awarding attomepmpensatio in feeshifting
cases involving the governmeree Buckhannon Bd. & Care Home, Inc. v. W. Virginia Dep't of
Health & Human Res532 U.S. 598, 602, 121 S. Ct. 1835, 1839, 149 L. Ed. 2d 855 (2004) (*
merous federal statutes allow courts to award atosrfees and costs to tharevailing party.”).
Such time includes the hours Brown spent on the Conterppddeedingandthe Phase 1.5 trial

in neither of which Plaintiffs prevailedBut Brown is not seeking an award undeeadhifting

23 Brown includes 155.818 hours of work spent on pleadings or memoranda thatewerdiled with the Court.
Cobell Ex. 31 at 4042, 5/25 Tr. 76:1278:7; Cobell F&C at 40 § 132. Thigne includes, for example, the hours
Brown spent preparing a draft amended complaint which Plainttffeately decided was “potentially too dangerous
and risky under the circumstances” to file because a change in the class clainieaddo reconsideration of the
propriety of class certification. 4/22 Tr. 93:25:3.

241n 1999 and 2004, Brown prepared two detailed memoranda discussing severabéssireson the caseSee
Brown Exs. 56. Plaintffs referred to them as the “law reviestyle memos$ The first memo dealt witres judicata
issues and to what extent a court could modify its prior rulings. 4/20 A.Mb0:124. Brown drafted it after the

first trial in 1999 at Gingold’s requestd. The other discussed statutory retroactivity and whether Congress could
legislatively alter a court’s rulingdd. 68:3-69:6. This one was drafted in late 2004, again at Gingold’s reqjdest.
68:3-15, 70:9-17. Each memo was quite long; ties judcatamemo was sixtynine singlespaced pages, Brown Ex.

5, and the statutory retroactivity memo was 10glstspaced pages, Brown EX. 6.
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statutewhere the concept dprevailing party is operative. Rather as the Court conceives his
claim, he is seeking compensation from his client for services rendered pursuant to thee-eng
ment agreementin that contextPlaintiffs must compensate Brovior the number of hourdie
reasonably andecessarily incurreth the representation, regardless of whether those hours led to
victory.

Brown's argumentarealsonot withouttheir faults Throughout these proceedings Haes
expended an inordinate amountedfort pointing toprior fee petitiondiled by Plaintiffs’ other
counsel whichhe claims included hoursdentical tothoseto which Plaintiffsnow objectin his
fee petition See e.g.,4/20 P.M. Tr. 243721 (contending that Gingold had included time in
interim fee petitions to the Special Master without exercising business judgmiémg)alleged
infirmities, if any,of pastfee petitions are not before this CouBrown’s burden is talemonstrate
that the hours for which heow seeks compeasion are, in factieasonable He does not satisfy
that burden by pointing the fingerm@ior fee petitiondiled by Plaintiffs’ other counsehat might
contain the same flawSimilarly unavailing is Browis contention that Plaintiffs never previously
guestioned his timeEven if true, this is of little moment. To award to Brown all requested fees
on the basis of a purportgdior acquiescence by Plaintiffs aproposition andtharacterization
the Court finds dubious would be to shirk thendersigned’s dutfo determineeasonable com-
pensation for Brown in this matter.

With these caveats in mind, tl®urtturns to amasseswent ofPlaintiffs’ specificobjec-

tionsto Brown's time recordsby category?®

25 For every objection lodged by Plaintiffs, their counsadlertook the work of attempting to identify hours falling
into the category of the objection, including, for example, hours prdyicejected in interim fee awards as being
excessive or unreasonable by this Court or the Special M&eCobell F&C at 2936 1 96116, Cobell Exs. 32
35. Brown’s objection tahe Courts employing those charts to craft Plaintiffs’ fee awardlenied. Brown never
challenged the accuracy of the hours in Plaintiffs’ resulting charts otlrebyterguing more generally that they were
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a. Time Previously Compensated

To begin,Plaintiffs rightly contend that Brown improperly included in bisginal fee pe-
tition time which had previouslpeencompensatethroughinterim fee awards.Brownbelatedly
concedeshis point in his poshearing submissionCompareBrown Pretrial Brief [Dkt. 4189 at
18 (requestingeeswith no deductiorfor interim feeawards) with Brown F&C at29 59 (e-
guesting feeminus $200,57%n interim fee awards Hedoes nonowdispute that hbas already
received $200,57&om variousinterim fee awardgor 562.73hours included in his fee petition
Brown F&C at 29 11 5%602° Brown should not have includetis dollar amount in his fee
petition. It will bededucted from his fee awahére

b. Time Previously Excluded as Unnecessary, Unreasonable or
Unsupported

Brown also improperly includes his petition time that either thiSourtor the Special
Masterpreviouslyrefusedo award as part afterim fee petionsbecause the hours were deemed
unnecessary, unreasonable or unsupported. Brown attempts to justify the inclusionméthis t
his petitionby claiming that it “had multiple usésandcould be compensated now even if it was
previously found wanting4/21 Tr. 65:2266:2;id. 72:2—16. Brown provides no further explana-
tion as to what he means.

The Court finds Browrs argument to be vague and unpersuasive. Like the poauis

ously compensated, hours found unnecessary or unreasonable as paidrohéerim fee award

created by one of Plaintiffs’ counsel, Dorris, a witness “with subiatdras and interest in the outcome of the litiga-
tion.” Brown Reply at 61 1 116; Cobell F&C at 30 { 9he Court has compared Plaintiffs’ charts to Brown’s time
records, and finds them to be an accurate source of information wittréspghe categories of informati they
purport to contain.

26 Plaintiffs assert that Brown was awarded $279,16f87971.581 hours of work, but concede that $78,589.52 of
that amountrepresenting 208.851 hours of werBrown'’s share of the GB/Erwin awarded- was withheld by the
Plaintiffs and never paid to Brown. Cobell F&C at §6,16; Cobell Reply at 21. Once these 208.851 hours are
subtracted, there remain 562.73 hours of work for which Brown hasedagmpensation.
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have no placen Brown's petition nowand should have been excised priotddeing filed The
passage of time doe®thing to make thexpenditure of these houasy more satisfactoryAll
such hours will be deducted from Browrfee award.

As for the hous previouslydeemedinsupporte@s part of an interim fee awattis Court
previouslyheld in this case thatfeepetitionefsfailure to provide timely, detailed documentation
in support of a request for compensatraaives any clainof compensatioor those hours See
Cobell v. Norton231 F. Supp. 2d 295, 3678 (D.D.C. 2002). The undersigned sees no reason to
deviate fromthatruling now Fee petitions are time consuming enotmhthe parties anfbr
courts withoutallowing petitionegs multiple bites at the applePetitionersbearthe buden of
providing a fully-supportedreasonabl@etitionfor all hours for which they seek compensation.
Their failure to do so wdm they firsipetitionfor a fee awards afailure of proof and rightlyvorks
a waiver with respect tine hours deemed unsupported.

The undersigned has revied Brown's time records and the prioiterim fee awardsf
this Courtand the Special MasteFor the reasons stated above, it wébuct the following hours
from Brown's fee award, all of which were prevely foundeither unnecessarynreasonable, or
unsupported:

. 194.399 hours found exc@asor otherwise reduced for inadequate documentation

andor block billing as part of the ZB Phase 1.EAJA fee award SeeCobell v.
Norton 407 F. Supp. 2d 140, 194 (D.D.C. 2005).

. 93.15 hours found excessive as part of the 2002 Infield fee aWaeobell Ex.
20.

. 40.3hours found either excessive or unsupported as part of thesa@bfons fee
award. SeeCobell v. Norton231 F. Supp. 2d 295, 306, 307-08 (D.D.C. 2G02).

27 Plaintiffs se& to exclude 32.75 hours submitted with the 2002 sanctions fee petiti@thit was excluded when
Brown “failed to provide any . . . detailed time record supporting [his] réduesl so was found to have waived his
right to compensation for that tim€obell F&C at 33]108;Cobell v. Norton231 F. Supp. 2d 295, 3878 (D.D.C.
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C. IT Security Trial Finding3ime

Plaintiffs also seek to dedudrom Browris fee awardll of the time he spendrafting
proposed findings of fact and conclusions of laith respect to the IT Securityidl — a total of
198891 hours. According to Plaintiffs, Gingold expressly told Brown to have no involvement in
drafting the findings of fact and conclusions of lanfad that Brown does not disputeBrown
Ex. 14 at 1-2; Brown Reply at 64 1 123. FurtBedge Lambertbrderedthatno proposed find-
ings or conclusions be submittday the partiedollowing the trial 4/21Tr. 14:4-18 4/22Tr.
166:13467:1. Brown neverthelesspent nearly five weeks draftingosesamedocuments.He
now attempts to justifizis effortsby arguing that he was under an obligation to keep up“wittiat
wasoccurring in [the]trial.” Brown Reply at 64  123But his argument ignores the obvious
distinction between keeping up withtrgal by monitoringfilings and transcripts- the need for
which itself was doubtful given his suspensfoom thetrial teamin May 2005 — andactually
drafting findings and conclusispwhich Gingold specifically instructed him not to dBecause
his efforts were direly unnecessary and wasteful, all 198.891 hours he spent doinilj be

excised fromhis fee award.

2002) Inthe same decision, however, this Court also reduced Brown'’s TeasSMotion hours by 20%, excluding
7.55 hours as excessiv€obell 231 F. Supp. 2d at 306. Therefore, a total of 40.3 hours are properly excluded.

Plaintiffs also seek to exclude 197.387 hours submitted as part of tBea@Gd\Erwin fee petition. This time will not
be disallowed because it is clear from the transcript of the May 14, 200dgteat those hours were excluded from
the GAO/Erwin fee award, not because they were unnecessary or unreadmnabézause they were outside the
scope of Judge Lambaéis narrow order authorizing the filing of the petition related to the Erwposigon. May

14, 2007 Prehearing Conference [Dkt. 3328] at-45222. Similarly, the Court will not didbow the 27.33 hoursf

Mr. Brown's time, the government’s objection to which Judge Robertson sustalned 5, 2007 Ordg¢bDkt. 333§

at 2 The basis ofrte government’s objection was not that the time was unreasonable or sangdagt that it was
outside the scope of the original sanctions or@Etendants’ Objections to Plaintiffs’ Notice of Filing Restated Fees
and Expensedikt. 3337, at 2.
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d. Database Management and Clerical Work

Plaintiffs also seek tdeductall of Brown's hours related this performingadministrative
taskswhile on theCobellteam Theyhave identified230.92 hourgrom hisrecordsthat include
time related tohis maintenancef document and note taking databd8esid otheclericalwork.
Cobell F&C at 39 1 127/21 Tr. 15:14-22:4; Brown Ex. 3; Cobell Ex. 3ecausanany ofthe
entriesareblock billed, containindgoth administrative and attorney taskalculationof the pre-
cise number of houBrown spent on nofattorney tasks isot possible.5/25 Tr. 62:964:22. To
address this problen®laintiffs submitthat excising50 percent othe 230.92 hourdrom his fee
awardshouldfairly captureBrown's administrative work. Cobell F&C at 39 § 127.

Because @ministrativeor clericaltasks cannot be reasonably billed at a rate appropriate to
a paralegal, much less an attorrsenate, they arproperly excluded from Browas fee award See
Role Models Am., Inc. v. Brown|eg53F.3d 962, 973 (D.C. Cir. 2004)As this Courtrecently
put it, a ‘Michelangelo should not charge Sistine Chapel rates for painting a fafoaen.” Com-
modity Futures Trading Conimv. Trade Exch. Network L1d.59F. Supp. 3d 5, 9 (D.D.C. 205
Brown does not dispute thiggal conclusion. Nor does he make asrgument that théasks
Plaintiffs identified in his time recordsose to the level of paralegal work, much less that they
required an attornéy attention. And, although he dispuitee 50 percent reductiooffered by
Plaintiffs, he does not suggest any othmathod to address the problem created by his use of block

billing. SeeBrown Reply at 65.

28 Brown maintained two databases, one for housing documents produced by the govamdribe other for note
taking. 4/20 A.M. Tr. 97:1:98:5; 4/21 Tr. 17:2419:14. Others on the team, including Dorris and Smith, testified
that they never saw or used the datee and that it provided no behéb the litigation team. 5/2%r. 19:14-20.
Brown admitted that the note taking database was for his use as a medraotgl aias not used by other members of
the team. 4/21 Tr. 19:430:12.
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The Courthas reviewedhe relevantime entriesat issueandreaches theame conclusion
as Plaintiffs Each contains administrative or clerical work that should be excised from 'Brown
fee awardbut the precise time spent on the administrative task is impossible to deteecanse
of Brown's use oblock billing. Blockbilling is disfawored in this jurisdiction precisely because
it makes revievof the reasonableness of an attoisdyours difficult. See, e.g., Role Mode353
F.3dat 973 (fifty -percent reduction where documentation was inadequate in a number of ways,
including block billing);Williams v. Johnsanl74 F. Supp. 3d 336, 349 (D.D.C. 201é¢nying
compensation entirely for blodkilled entries);Cobell v. Norton 407 F. Supp. 2d 140, 166
(D.D.C. 2005)(twenty-percent reduction where documentation was inadequate in a number of
ways, including block billing).Again, it is the fee petitionés burden to submit time recortisat
demonstrate the reasonability of the hours seeking to be comperzawwds failure to do so
herewith respect to the administrative and clerical tasks identified by Plaii$tsfjes excising
50 percentof the total time entrieat issue- 115.461 hours from his fee award

e. Attorney nferences

Plaintiffs also seek to dedufrom Browris fee award all time hgpent attendingttorney
conferencesluring his years on th€obell team Plaintiffs have identifiecgentrieson his time
recordstotaling 546.97 hours which include, at least in parte for such conferences. Cobell
F&C at 40 Y 131Plaintiffs cite to no authorifynowever, for the proposition that it is unreasonable
for a private attorney to bill his client for attorney conferend#ile it may be true that private
clients dislke being charged for expensive attorney conferences resulting in no tangibld,produc
“oversight, collaboration and communication among attorneyss negessary in any complex
case,” especially one as complicated asbbelllitigation. Blackman vDist. of Columbia56

F.Supp.3d 19, 29 (D.D.C2014). In many instances, “brainstorming among attorneys is precisely
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the sort of work that counsel should d&igford v. Vilsack146 F. Supp. 3d 137, 1445 (D.D.C.
2015). Absent a more substantive objection, the Guilinhot denyBrown payment forattorney
conferences in which he participated
f. PreEngagement Time

Finally, Plaintiffs object to the payment of the 328hours included in Brows fee peti-
tion that predate his March 3, 20€%ecutiorof hisengagement lettevith Plaintiffs. Cobell F&C
at 39 § 128. According to Plaintiffs, allwork performed before that point cannot properly be
compensated5/25 Tr. 71:13-72:12

Brown testified that his conversations with Gingold about joining the téamed up” in
the fourth quarter of 1999, 4/20 A.M. Tr. 25:20, before he left his firm in January 2000 to join
the litigation teamid. 21:12-16; 28:1729:13. He acceptedEloise Cobelk offer to join the team
in January 2000, resigned his position in California, and moved to Washington, D.C. to work on
the Cobell matter fulktime. 4/20 A.M. Tr. 21:1216, 25:3-11, 28:1%+29:13.He began working
on the case ten days before the end of Feprud. 40:3-9. He understood his engagement to
begin at the time he startdding that work evethoughhe had not yet executed the engagement
letters 1d. 40:25-41:3.By the time the agreement was signed, he had already moved to the Dis-
trict of Columbia andhad done what he characterizes as “a little workd’ 38:24-39:1. The
Plaintiffs provided no testimony contradicting these statements

The Court credits Brows representation thae wasn factworking for Plaintiffsin the
weeksprior to the formal execution dfis engagement letters. Accordingly, the Court will not

deductfrom his fee awardhe 82 hours of workn the casée performed prior to March 3, 2000.
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g. Lack of Review for Reasonablenes®dling Judgment

Plaintiffs properlyfault Brown for failing to exercise anyilling judgment to ensure the
reasonableness of his time records go@ubmittinghemin support of his petition. Cobell F&C
at 29 1 9495. Brown contends thashe was contengraneously enteringis timehe would
exclude travetime, work performed while traveling, and “short” wenddated discussions4/20
P.M. Tr. 200:21-201:6.But when hecompiled hishoursfor submission in support dfis fee
petition, he failed toreviewhis time entriegor duplication,reasonablenesand appropriateness,
as was hivburden See Blackmun v. District of Columb&97 F.Supp.2d 12, 14 (D.D.C. 2005)
(soundbilling judgment requires that legal matters are “appropriately staffed tbedaork re-
quired effciently and without duplicative billirng. As a resulthe did not remove artyoursfrom
his timerecordsbut transferred each amgleryoneinto his submissiorgorrectingonly typograph-
ical errorsand expanding abbreviations. 4/20 P.M.Z39:3-18, 248:4-15.

Brown calls thismethod ofcompiling his timean ‘intelligent review process Id. at
239:11. Whatever you call it, it waseitherthe exercise obilling judgmentnor a review for
reasonablenesa processvith which Brown isfamiliar given thathe engaged in it prior to sub-
mitting multiple interim fee petitions in this case.

Indeed, it would appear that Brown seeks to fomnb the Courthegrunt workof review-
ing his481pages of records amd separating compensable from noncemgable timeSee, e.g.

4/21 Tr. 73:1924. But itis not the business of the Court'‘ttomb through endless lists of billing

2 1n an affidavit filed inmid-2004 in connection with a petition for an interim fee award, Brownradethat he
“exercised business judgment by excising time entries [he] fedt degplicative, unproductive, or not within the scope
of the order awarding fees.” Cobell Ex. 9 at&&e alsal/21 Tr. 53:517 (Brown testifying that his affidavits in other
interim fee applications contained attestations regarding billing judgrmeifarsto that in the mieR004 affidavit).
No such averment accompanies the fee petition presently before this Cou
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entries to gather data” the petitioner has “not seen fit to make’aedo, separate noncompensa-
ble time from compensable timeAm. Immigration Council v. United States Diepf Homeland
Sec, 82 F. Supp. 3d 396, 414 (D.D.C. 201§H]ad judges desired to don green eyeshades instead
of robes, they would not have gone to law scfiotd.

Given hisfailure toengage irthe excise of anyeview for reasonableness4881 pages of
time record, it would be within the discretion of thSourt to denyBrown any award at all.See
Environmental Defense Fund, Inc.Reilly, 1 F.3d 1254, 1258 (D.@ir. 1993)(“We may deny
in its entirety a request for anutrageasly unreasonabl@mount lestlaimants feel free to make
‘unreasonable demands, knowing that the amfavorableconsequence of such misconduct
would be reduction of their fee to what they shauwdde asked for in the first plat®. (citation
omitted) The Court believes would be “unduly harshto deny an award altogetheshere as
here,the fee the award would be measured in the millions of ddtlais period of service span-
ning five years.Seeln reN., 11 F.3d 1075, 1081 (D.C. Cir. 1993).

Nevertheless, inletermininga reasonable fee in such a situatittns Courtneed nodo
what Brown failed to do anengage in “linetem supervision of billing practices Elec. Privacy
Info. Ctr.v. Dept of Homeland SecNo. CV 13260 (JEB), 2016 WL 3919810, at *4 (D.D.C. July
18, 2016). Ratheidentifying a pervasive problem with a fee petititins Courthas the discretion
to impose aeasonabl@ercentage redtion to the petition as a whel See Shaw v. D.(No. 15
CV-927RCL, 2016 WL 5660222, at *5 (D.D.C. Sept. 28, 2016) (reducing fee award by 10%);
see alsKennecott Corp. v. E.P.A804 F.2d 763, 767 (D.C. Cir. 1986) (15% reductid¥ijliams
v. Johnsonl74 F. Supp. 3d 33854 (D.DC. 2016) (50% reductionLraig v. D.C, No. 1xCV-

1200 (RC), 2016 WL 3926253, at *9 (D.D.C. July 15, 2016) (20% reduction).
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Here,as previously noted@rown's time recordsclude plainlynoncompensable tintbat
would have been excised by even the masbry review for reasonablenesSiventhe egregious
examples notkabove, theCourt has no confidence thatsignificantportion of theremairder of
his time entrieslo notsuffer from similar infirmities.Indeed, theindersigned review oBrown's
timerecords confirms that, on their face, they suffer frepeated instances ioiufficient detail,
duplicationand excessiveness o nameonly a few such examples, there ameamerousentries
which lack the detail necessaiy assess their reasonableseincluding time blocks described
only as ‘feview miscellaneous pleadings‘“review miscellaneous emails/articles/review
webpag¢' “review documents producgd‘office conference with team re: strategy,” ‘oele-
phone conference with Mr. HarperFurther, there are entries where the etagendeds plainly
excessive, including days and days spent rebeay issues or drafting brief8. Finally, there
appeato be duplicative time entries as wéll

For all of these infirmities, the Plaintiffsgpose a 20 perceaverallreductionof Brown's
time, in addition to the specific deductions addressed alf®ee5/26 Tr. 80:18-81:5. Given the
record presented in these proceedittgsmndersigned believes that such a reduction is reasonable,
if not generous. It is also consistent with this Cauprior evaluationsf what appears to be a
subset ofhe time recordat issue SeeCobell v. Norton407 F. Supp. 2d 140, 166 (D.D.C. 2005)
(applying a 20 percent overall reduction to Plaintifeyuestd hours as part of interim fee award
becausehe time records of Brown and his-counsel‘'suffer in themain from insufficientletail

and excessivenegs Accordingly, the Courtwill not perform an iterby-item accounting of

30 For example, in one span between January 17 and March 26, 2014, 65 enlingslté8234 hours are devoted
to the issue of a bench subpoe®eeBrown Ex. 4 at 40216.

31 For exampletwo entries on September 3, 2002 for 1.416 hatesecordeddr working on a “motion to continue
contempt opposition,” and two entriege recordedn August 29, 2002 for 1.75 hours to “Prepare Res Judicata Mo-
tion.”
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Brown's voluminous time records, but, for the foregoing reasaiisteducehis fee awardy 20
percentin addition to the specific reductions noted above.
3. Consideration of Total Fees Payable to Legal Counsel

As a final stepBrown's engagement letter requires that payment to a withdraatogpey
also“tak[e] into account the total fees payable to legal counsel.” Brown Ex. 2 at 2. Having done
s, the Court finds no furthexdjustmenbf Brown' s compensatiois justified.

According to Plaintiffs, nomwithdrawing counsethave receivedn toto, $103,234,804.62
in pre- and postsettlement award$/25 Tr. 115:16122:24 .Dorrisestimatedhoweverthatwhen
measured byheir hours expended on the casen-withdrawing class counsel had “invested” an
effort worth $110,862,463.68 as of May 3, 201&l. He also estimated that, to complete the
representationthe attorneys ailpatrick Stocktonwould incuradditionaltime worth approxi-
mately $750,000, resulting in a total investment of $111,612,463d8He characterize the
difference betweenon-withdrawing counsés total investmenin the cas@andtheir compensation
to date— approximately $8 million- as a“‘loss.” Id. SinceKilpatrick Stocktonis the only firm
still representing Plaintiffs at this poitand thus the only firm that would receive any fledts
overin the escrow account after Brognawardis deducted- Dorris performed a similar loss
calculation forKilpatrick Stocktononly. Id. Based on that calculation, baims thaKilpatrick
Stocktonitself stands tdose approximately $7 million in the representatidsh; Cobell Ex. 46
47; Cobell F&C at 41-42 11 138-41.

Based on these estimat&aintiffs argue that it would benfair to compensate Brown
who left the representatioptior tocompensatindully theKilpatrick Stocktonattorneyswho did
not. Of course, fully compensating Kilpatrick Stockton based on Dogsmates would result

in Brown receiving no compensati at all however calculated, Brows fee would not exceed
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Kilpatrick Stocktors estimatedb7 million deficit. It would beinequitable howeverto provide
more compensation tilpatrick Stocktonwhile leaving Brown with nothingespeciallygiven
Brown's own “investment” in the representation and the very significant payout the attaheys
Kilpatrick Stocktonhave already received.

Moreover,Dorris estimateof nonwithdrawing class counseslinvestmentsuffers from
many of thesameinfirmities thatafflict Brown's fee petition.lIt is onlyaftercorrectingfor these
infirmities that afair comparisorbetween theampensation of Brown and navithdrawing class
counselcan be made.The Court need only identify orsich defecto show theweakness of
Plaintiffs’ position. Dorris estimateof nonwithdrawing attorneysinvestment in the representa-
tion is based on time records submitted in support of the lodestaratresk ameasure used by
Judge Hogarto assess the reasonableness ottttmmon fund ée payment made to novith-
drawing counsel in 2011See5/25 Tr. 132:23133:11. As Dorris conceded during the hearing
howeverthose time records, like Brows) were subject to little or no review for billing judgment.
Dorris readily admitted that the cresbeck was merely intended to reflect class cousdetal
time investment in the case and was not intended to satisfy the requirements fpthalinme
to a client on an hourly basi®&/25 Tr. 12:2513:22 (noting thia lodestar crossheck is “not to
be a fultblown lineby-line sort of check,” but rather is “for the purpose of giving the Court a
sense of the gross effort that the attorneys were making”). Dorris gtata@view of the attor-
neys pre-settlement tne for purposes of the creskeck was limited to a cursory inspection of
the time entries to ensure there was an adequate description of the work done anchthah it
some general sense, reasonable to the tdsik3:23-14:2. It did not include “¢hfurther step of
‘“and would you bill this time on an hourly basis to a cliénid. 14:3-4;see alsad. 224:3-225:5

(Dorris opining thaKilpatrick Stocktorwas not, through the lodestar crasgeck, requesting that
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the Court pay for every hour included thereiGingold, for his partagreed with this description,
noting that his time in the crosfieck was submitted without a detailed qualitative judgment about
the propriety of billing for particular hours. 4/22 Tr. 78:23—-79:6.

Accordingly, a likefor-like comparison of Browrs awardto that of noawithdrawing
counselrequiresadjusting downward the latterestimatedo account for the absence of billing
judgmentin the underlying time records. Reducing tienwithdrawing attorne'g total invest-
ment figure bythe same 20 percelny whichthe Court reduced Brovisipetition for lackof billing
judgment results in an adjusted totahvestment by the nonwithdrawing attorneysof
$89,289,970.40down from the estimate$tl11,612,463.68&at Dorris sayKilpatrick Stockton
will incur tocomplete the representation. Further, becatie Courts deductions from Brows
fee petition Kilpatrick Stocktonwill now receive an additioné2,638,817.2%from theamount
being heldn escrowto cover any fee payment to Browf This brings theotal feeso be paid to
the nonwithdrawing attorneygo $105,873,621.83, $16,583,650.#3excess otheir “invest-
ment when adjusted for lack of billopjudgment.

These figures ameecessarilyough as were Dorrisoriginal estimates Nevertheless, the
Court is confident, based on them andehtre record of these proceedintigmtby anyreasonable
measurethe attorneys at Kilpatrick Stocktomade out just fine itheir representation éflaintiffs.
And so now has BrownAccordingly, having considered the total fees payable tevithdrawing

counselBrown's compensabn will not be further adjusted.

32 An amount of $13,616,250.84 was originally placed in escrow pending resalfitidtorney’s feesral expenses
by NARF and Brown. Order Granting Final Approval to Settleme@fdDkt. 3850]. Of that amount, $6,000,000
was paid to NARF and $2,098,821.11 was paillitpatrick Stockton Order Authorizing Payment of Certain Pre
Settlement Attorneys’ ées [Dkt. 4122]. After these payments, $5,517,429.73 remained in escroweittigdqtay-
ment to Brown.
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Total Fee Award

Time previously paid

2002 Sanctions fee reque

2004 EAJA fee request 194.399

IT Security trial proposed 198.891
findings of fact and con-
clusions of law

20% deduction for lack of
billing judgmentor re-
view for reasonableness

N
o
a1
o
=
a1
iy
(oe]

Rate $350/hour
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CONCLUSION
For the reasons stated above, Mark Branpetition for attorneyg feegDkt. 3699] will
be GRANTED IN PART andDENIED IN PART. The Court wl award Brown a total of
$2,878,612.520 be paid from the portion of the total attorrefees award in this matter that is
currently being held in escrowlhe rest will be paid to cés counsel.

An appropriate Order accompanies this Memorandum Opinion.

W/Wwy

Date: January 31, 2017
G. MICHAEL HARVEY
UNITED STATES MAGISTRATE JUDGE
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