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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, by and
through TURK R. COBELL, asthe per-
sonal representative of her estate, et al.,

Plaintiffs,
Civil Action No.
V. 1:96-cv-01285 (TFH/GMH)

SALLY JEWELL,
Secretary of the Interior, et al.,

Defendants.

MEMORANDUM OPINION

This mattemwas referred tthe undersigned for adjudication of Mark Brown’s fee petition.
In January 2017, thiSourtgranted that petition arelvardedBrown $2.878 million infees. There-
after,Brown filed a motion seeking prejudgment interest orfdesawardDkt. 4257] That mo-
tion is fully briefed and ripe for adjudicatidn Based on the entire record, t@eurt finds that
Brown is entitled to prejudgment intere$t$736,293.88, an amoucdlculatecbased orthe sim-
ple, annuainterestrate 0f6%.

BACKGROUND

This matter arises from a class action filed in 1996 alleging that the Deptufribe
Interior ad mismanaged Native American lands it had held in trust since the late nineggenth c
tury. SeeAmended Complaint [Dkt. 3671] (Dec. 21, 2010)Y4t34, 17. The parties agreed to

asettlement in 2009he terms of which werapproved by Congress in 2010, this Court in 2011,

! The most relevant docket entries for purposes of this Memorandum @pirdoas follows: (1) Petitioner Mark
Kester Brown’s Motion for Prejudgment Interest Pursuant to Rule) 3@ this Court’s January 31, 2017 Order;
Memorandum of Points and Authorities in Support The(@fown Mot.”) [Dkt. 4257]; (2)Plaintiffs’ Reply to
Motion of Mark Kester Brown for Prejudgment Interest (“Pl. Reply”’k{D1263; and (3) Petitioner Mark Kester
Brown’s Reply to Plaintiffs’ Opposition to Motion for Prejudgmémierest (“Brown Reply”) [Dkt. 4264]All cita-
tions to page numbers within a particular document will be to the ECF dogjeehpenbers for the document.
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and the D.C. Circuiin 2012. SeePlaintiffs’ Motion for Preliminary Approval of the Settlement
[Dkt. 3660](Dec. 10, 2010)at 1; Final Order Approving Settlement [Dkt. 3850] (Jul. 27, 2011),
at 4;Cobel v. Salazay 679 F.3d 909, 913 (D.C. Cir. 2012). The settlement included an award to
Plaintiffs’ counsel of $99 million in attorney’s fees. Final Order Approvinge&eént,at 9-10.

Plaintiffs’ counsel’s motion for the award of fees omiteddof the hoursMark Brown
expended on the representati@eePlaintiffs’ Motion for Attorney’s Fees and Expenses of Class
Counsel [Dkt. 3678]Jan. 25, 2011).Brown subsequently intervened, seekiadee award of
$5.517 million for 11,615 hours of work he incurred on behalf otthss. SeePetitioner's Re-
sponse to Plaintiffs’ Motion for Attorney’s Fees [Dkt. 369PEb. 28, 2011). In 2013udge
Hogan respondetb Brown'’s fee petitiorby withholdingthe amount thaBrown claimed he was
due (andhat claimed byanother intervenor, the Native American Rights Fundhe Settlement
Account,andby releasinghe balance of the $99 million fee awaodPlaintiff's counsel Final
Order Approving Settlement [Dkt. 3850] (Jul. 27, 2051)3-10. Thosedesnot held inthe Set-
tlement Accountvere distributed to class counsel on November 24, 20t@er[Dkt. 3923](Dec.

11, 2012). After a series of unsuccessful mediations, Judge Hogan referred Browntgitee pe
to the undersigned for resolution. Referral Order [Dkt. 4124] (May 12, 2015).

On January 31, 2017, the undersigned awarded Brov@7&812.5Xor 8,224 hours of
work. SeeCobell v. Jewe]INo. 96CV-1285 (TFH/GMH), 2017 WL 421905, a#43(D.D.C. Jan.
31, 2017) Plaintiffs paidthe fee award ofebruary 28, 2017. Plaintiffs’ Notice of Payment to
Mark Brown [Dkt. 4265] (Feb. 28, 2017).

While Brownasserted claimfor feesbased primarily omuantum merujtthe Courtcal-
culated his fee award based thie termsspecifiedin his engagement lettemsith the Plaintiffs

SeeCobell 2017 WL 421905at*34-35. The Court basedBrown’s hourly rateon the only rate



includedin those engagement letter$350 an hour rather tha, as Browrhadrequestedhourly
rates specifieth the U.S. Attorney’s Office’surrentLaffeymatrix. Brownhad requested present
day Laffeyratesto account for the timgalue of money antb compensate for the delay in him
receiving his fee awardld. at *34-35. The Court rejected that request but permiBeown to
file a motion seeking prejudgment intereatthe fee award pursuantistrict of Columbia law?
Id. at*35.

Brownfiled such a motiomn February 18, 201™Me requestprejudgmentnterest on his
fee award pursuant t® 15108 and§ 15-109 of the D.C. Codeat an interestrate 0f6%, com-
pounded annually, for a total amount$&f19,656.21.Brown Mot.at 16-11. Plaintiffs responded
to Brown’s motionby denying thateis entitled to any prejudgment interesider the law of the
District of Columbia Brown'’s reply followed. The issue is now ripe for adjudication.

LEGAL STANDARD

Under District of Columbia law, prejudgment interest is typically “an elemfesdraplete
compensation.”Bragdon v. Twnty-Five Twelve Assocs. Ltd. Partnersh$ds6 A.2d 1165, 1172
(D.C. 2004). It should be awarded “absent some justification” for denyingy/ashington Inv.
Partners of Delaware, LLC v. Sec. House, K.S.28 A.3d 566, 581 (D.C. 20])linternal quo-
tations omitted). In its most extended treatnadrihe subject the Districtof ColumbiaCourt of
Appealsin District of Columbia v. Pierce Associates, Ie27 A.2d 306D.C. 1987),described a
shift in the commonlaw treatment of prejudgment interestynderthe older, “penalty theory”
view, prejudgment interess appropriate where a debtaevith full knowledge of the debt owed,

refusedo paythe creditor.ld. at 310-11. Because of this refusal, the debisrightfully punished

2 The parties do not dispute that District of Columbia law applies to their dispateprejudgmeninterest See
Burlington Ins. Co. v. Okie Dokie, In@98 F.Supp.2d 147, 158 (D.D.C2005)(“Because prejudgment interest is a
substantive matter, District of Columbia law applies to this isjueatated on other groundd39 F.Supp.2d 124
(D.D.C.2006)
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by the imposition of interest for the durationdebtor’'srefusal. Id. The penalty theory, therefore,
places significantveight on whether the debt was liquidated, as a debbhmuldnot be expected
to pay a debt thas not easily ascertainedd.

More recent cases in the District of Columbia have adoptetddas®’ or “unjust enrich-
ment”theoryof prejudgment interest. Under that theahginquiry concernindhe liquidation of
the debt is replaced with consideration of what will fairly mekele the party who has been
deprived of the use of moneyd. at 311. The plaintiff has experienced a loss for which it must
be made whole, while the party who has enjoyed the use of that money has themaloyjuosby
enriched.ld. Asthe focus inmaking the wronged party whole, the inquplaces less emphasis
on whether the debtor could have known the amount it owed, which is to say whether the debt was
liquidated. Id.

The Court of Appeals Pierce Associates, Indound bothof thesetheoriesof prejudg-
ment interesteflectedin the District of ColumbiaCode § 15108 expresses the penalty theory of
prejudgment interest, while 8§ 15-16A8dorseshe loss/unjust enrichment theoryl.; D.C. Code
88 15108, 15109 (2016). Section 1508 provides for prejudgment interest whargidgments
botha*liquidated debt”and occurs in circumstances where “interest is payable by contract or by
law or usageé D.C. Code§ 15-108.If either of these requiremerdse notsatisfied an award of
prejudgment interest is not authorized under 8§ 15-108.

Section 15109 ismore flexible It permitsan award of prejudgment interestas element
[of] damageg’ in a breach of contract casd hecessary to fully compensate the plaintifiid.

8 15-109. It providesa trial court with a “wide range of discretion in awardpngjudgmentinter-
est.” House of Wines, Inc. v. Sumtéd0 A.2d 492, 499 (D.C. 198@;dmund J. Flynn Co. v.

LaVay, 431 A.2d 543, 550 n.6 (D.C. 198Npel v. O’Brien 270 A.2d 350, 351 (D.C. 1970).



DISCUSSION

The Court considers below Brown'’s requestgogjudgment interest under both sections
of the D.C. Code.

A. D.C. Code § 15-108

In considering a request for prejudgment interest under®85a court must analyze two
guestions whether the judgment concerns a liquidated debt and whether the circumstances are
such that interest is payable on the ddélytcontract, law or usageD.C. Code § 15108. A debt
is considerediquidated wherit represergan “easily ascertainable sum certaifVashington Gas
Light Co. v. Pub. Serv. Comm’n of D.61 A.3d 662, 67677 (D.C. 2013)see alsdteuart Inv.
Co. v. The Meyer Grp., Ltdb1 A.3d 1227, 1240 (D.C. 2013\ debt is “not easily ascertainable”
where it is in dispute, and the caatt on whichthe debts based contains neither a definite sum
due for services rendered nor an interest rathwartz v. Swartz23 A.2d 841, 843 (D.C. 1998).

On this threshold requiremelrown’'s quest foprejudgmeninterestunder8 15108 runs
aground As this Court’'s 83pageMemorandum @inionamplydemonstrate®rown’sfee award
was anything but “easily ascertainableHis fee petitionraised a wide variety of theories of re-
covery, hourly rates, and total hour figuraesarly every aspect of which the parties headigy
puted SeeCobell 2017 WL 421905, at *24 Principally amongdrown'’s legal theories was a
claim sounding in quantum meruit) aquitable theory which is itself inexact in @pplication.
SeePetitioner’s Proposed Findings of Fact and Conclusions of Law [Dkt. 4220]-29 250r
that reasorf,quantum meruit damages are by their very nature unliquidatechvartz/723 A.2d
at 844 (quotation andlteration omitted).

While this Court ultimatly used as its “guide” the terms Bfown’s engagement letters

with Plaintiffs, rather than quantum meru#scertaining what Brown was owgdrsuant to the



parties’ agreement was hardly a task twild be described as “easyT’he engagement letters
containedneither a definite sum due fbis servicesendered nor an interest raténdeed, as
Plaintiffs rightfully observe, “not even [Brown] could identify for this Court wha felt was
owed.” PIl. Replyat 7. Hisfee demandariedthroughout the proceedings, ranging frég1111
million to $6.523 million foranywhere froni0,630 to11,615 hour®f work. Cobell 2017 WL
421905, at *24seeDist. of Columbia v. CampbeB880 A.2d 1295, 130@1 (D.C. 1990jexplain-
ing that the plaintf’s fluctuating damage clms during the course of the litigation “itself likely
would be sufficient grounds . . . to conclude that the damages . . . were unliquidaiadiately,
to resolvetheissuegaised inBrown'’s fee petition, theundersigned held multi-day evidentiary
hearinginvolving multiple witnessedor both sidesnumerousexhibits, and hours dégal argu-
ment fromcounsel for both parties.

For all of these reasontfie Court finds thaBrown'’s fee awardvasanunliquidated debt
Accordingly, there is no need to resolve whether the circumstances are sugphejbdgment
interest is payable on that debt “by contract, law or usage” as required b§d.1Brown’s
request for prejudgment interest under 8§ 15-108 is denied.

B. D.C. Code § 15-509

Brown’s pursuit of interest on his fee awdeades better under D.C. Co8é.5109. Under
thatprovision prejudgment intereshay be included as an elementdireach of contractamages
award even on an unliquidatetebt,“if necessary to fully compensate the plaintiff.” D.C. Code
8 15-109 Riggs Nat. Bank of Washingtdd,C. v. D.C, 581 A.2d 1229, 126(D.C. 1990 (ob-
serving that even “where the amount owing is unliquidated” unde+l®&5an award of prejudg-
mentinterest is discretionary under 8§ 15-109). Suchward ofinterestis intended to “compen-

sate the creditor for the loss of the use of money over tifed” Mktg. Co. v. Virginia Impression



Prod. Co, 823 A.2d 513, 531 (D.C. 2003ee alsdKaseman vDist. of Columbia 329 F. Supp.
2d 20, 28 (D.D.C. 2004).

A trial court has “broad discretion” ipermittingan award of prejudgment interest under
8 15109. Burke v. Groover, Christie & Merritt, P.C26 A.3d 292, 305 (D.C. 2011guoting
Pierce Assoclinc., 527 A.2d at 31 The District of Columbiaourt of Appealdas instructed
thatthe statute Should be generously construed so that the wronged party can be madé whole.
Washington Inv. Partners of Delaware, LLZB A.3dat 581(quotingDist. Cablevision LtdPart-
nership, 828 A.2dat 732) see also Motion Picture Ass’n of America, Inc. v. Or8é8,F.2d 1154,
1157 (D.C. Cir. 199p(observing that, under the federal common law, a court “should ordinarily
award prejudgment interest when a statute is silent on the matter,” becausst‘cuerpensates
for the time value of money, and thus is often necessary for full compensation”)d, ltie€ourt
of Appeals has stated that the court “usually should award ‘delay damagesach[bfecontact
case involving unliquidatd claims]‘absent some justification for withholding such awaré&é&d.
Mktg. Ca, 823 A.2d at 532 (quotinGen. Motors Corp. v. Devex Corg61 U.S. 648, 657, 103
S. Ct. 2058, 76 L.Ed.2d 211 (1983)).

The Court finds that an award of prejudgment interest pursuant t1 8918 appropriate
hereto fully compensate BrownHe waitedover four yearso be paid for his work on this case
from November 24, 2012, when lis-counsel were paid for their workntil he collected his fee
awad as ordered by this Courh February 28, 2017During that periodBrown wasdeprived of
the use of a substantial sum of mortlegt he was owedover £.878million. When he was
excluded from his coounsels’motion for a fee award, henely commenced sutb collect his
fee District of Columbia law is clear that prejudgment interest is an equitable remedyto

make a judgment creditor whole, ahdre theras no question that Brown would not be made



whole were his award not to include prejudgment inteneshesubstantial surthat was withheld
from him for over four years.

Plaintiffs’ counsel contendhat theyhavebeen prejudiced because Brown did not claim
entitlement to prejudgment interest until after this Court awarded him fees. Bl.d&Ré@13.

But Brown effectivelydid so when harguedhat his fee awardhouldbe calculated based on his
currentLaffeyrate to compensatam for the delayin receiving his fees.See Cobell2017 WL
421905, at *3435; see also Ashraflassan v. Embassy of France in the United Stdi@3,F.
Supp. 3d 48, 57 (D.D.C. 2016) (“Paying attorneys at current rates is certainly onesidemis
method of compensating for delay . . . .Qertainly, Plaintiffs were on notice that he was seeking
compensation for the delayed paymeidts specificrequest for prejudgment interest became rel-
evant only when this Court denied his request for compensation at his diaffeytrate, and
invited him to file a motion seeking prejudgment inter€sbbell 2017 WL 421905, at *35. Be-
cause Plaintiffs nowavehad a full opportunity to oppose that request, their claim of prejudice is
unfounded.

Also unavailing istheir contention that it would be inequitable to award Brown prejudg-
ment interest because Plaintiffs’ counsel did not hae ofthe moneythat ultimatelyfunded
Brown’s fee awardjiven that it was withhelaoh the Settlement Accoupending resolution dfis
feepetition. Pl. Reply at 14; Final Order Approving Settlement [Dkt. 3850] (Jul. 27, 2011), at 9—
10. For Plaintiffs counse] while there may have been a “loss” to Brown because afdlag in
payment of s feesthere was no “unjust enrichment” on their gaatause thenoney to be used
to fund hisfee award wasever in their possessiorBecausesvery dollar withdrawn fronthe

Settlement Acount to fund Brown'’s fee awarsl one less dollahat will be returned t@laintiffs’



counsel, theyurther protestthat themoneyin the Settlement Accoutiasearnedonly ade mini-
musamountof interestin the yearghat it has taketo adjudicate Brown’s fee petitioh.

In that senseahis matter is identical to that confronted by this CourEiederick County
Fruit Growers Ass’n v. DoleCiv. No. 87-1588 (CRR), 1989 WL 46742 (April 25, 1989here,
the party found liabldor the debt at issue sought to avoid an award of prejudgment irdegest
rate of interessignificantlyhigher than theateactually accrued othe moneyheld in escrovthat
would fund the awardld. at *1. Like here, the liabl@artyargued that it would b@equitable to
award prejudgment interest at the higher tmeause “the funds had been @agrsubstantially
less . . . under the escrow account established pursuant to [the Court’s] ordé&etanse “the
escrowed fundghad] notbeen available to [the liable partynd therefor¢ghad] not benefitted
[the liable part}, during the entire period.ld. The Court disagreke holdingthat, although it
“sympathize[d] witithe[liable party’s]predicament,” an award of prejudgment interest was nec-
essary taachieve “ful compensation [to the prevaliling party] for the injuhpse damages are
intended to addressld. (quotingWest Virginiav. United States}79 U.S. 305, 310 n.A987))
As between theompetingnterests of théiable and previéing paries the Courtconcludedhat,
in considering an award of prejudgment intergstmust be most concerned with providing full
compensation to the prevailing party, and less concerned with hardship to the partyafaerid |
Id.

The undersigned agreeblere Brown was the prevaitjrparty, and Plaintiffs were found
liable for his fees.Although the Court understands amgbreciates Plaintiffs’ positiolBrown’s

interestin receiving full compensatioremainsparamount. Indeed, under the plain language of

3 According to Plaintiffsonly $5,695.72in interest has accruead the Settlement Accoumin the feeBrown was
awardedby this Court, an amount thagpresents an annual, uncompouniiéerest rate of .046%PI. Reply at 15.



§ 15-109, theeritical question is not whether Plaintiffs “unlawfully withheld” the funds in ques-
tion,* butwhat, if anyhing, remain®wingto Brown to make him wholeSeeD.C. Code § 15-
109 (authorizing the trier of fact to include prejudgment interest as an element ajefahf
necessary to fully compensate the plaintif§ge alsdn re Vitamins Antitrust.itig., 398 F. Supp.

2d 209, 240 (D.D.C. 2005) (the “fundamental criterion guiding the exercise of disd¢cetisard
prejudgment interest is whether [the plaintiff] will be fully compensated without Hgre,the
answer to that questias an award of prejudgment interestBmwn to compensate him for the
time value of the fees that were in fact owed to him émaryears agg.

Indeed it would be a oddresult if thesolutionselectedoy the Courto ensurehat there
would be mong left to fund Brown’s fee award-that is, leaving that money in the Settlement
Account—wouldaterform the basis foa decision to denBrown full compensation for the delay
resulting fromadjudication of his fepetition Had Brown known thatPlaintiffs’ counsewould
later argue that he should receive no prejudgment interest bélcay$ad no access to t@ney

left in the Settlement Accounhe may well have asked that the money be rele@ms@thintiffs

4 The principle D.C. Court of Appeals cases on which Plaintiffsfoglyhe propodtion that a court should netward
prejudgment interedb a prevailing partwnless funds were “wrongfully withheld” by the party foundleare
inapposite as thewere interpretinghe requirements @.C. Code § 1808, not § 15.09. SeeDist. Cablevision Ltd.
Partnership 828 A.2d at 731, n.2¢We . . .have no occasion to address the applicability ®5-109to this case.”)
Riggs Nat. Bank of Washington, D.681 A.2d at 1254%5.

5 In makingthis finding, theCourtdeclines to follow the parties into their mutual recriminations regandivgwas

or was not intransigent during settlement negotiatafrBrown’s fee claim SeePl. Reply at 1#21; Brown Reply at
13-14. Using suchegotiations as a basis for determining whether a prevailing partijtiseéto prejudgment interest
as part of a damageward would be akin to using such negotiatitm “prove the validity or amount of a disputed
claim,” which isprohibited by Federal Rule of Evidence 408=eFed. R. Evid. 4081n any event, determining with
certainty which side was the “stonewallduring settlemenhegotiationss often a fool's errandThis matter was no
different. According to the partiegluring their negotiationBrown would not accept less than between $4 and $5
million to settle his fee claimhut Plaintiffs did not offer more than $3.2 million. Whistdethen is to be blamefdr

the matter not settlinghe onewhich would not decreasi¢és demando meet the other site offer,or the one which
would not increasés offer to meet the other side’s dema&ndVvho knows.

10



pending resolution of his fee petitioBut Brown hal no real choice in the mattér.SeeFinal
Order Approving Settlement [Dkt. 3850] (Jul. 27, 2011), at 9-10.

Finally, Plaintiffs’ counsel’sclaim of unfairness rings uniquely hollohere Four years
ago they received ov&85 million in fees, andheyhave enjoyed the benefit of those funds ever
since.ld. Brown, on the other hand, received nothisgalient facts that shed light on the relative
equitiesof the parties’ positions, and whichstinguishthis case from evergther cited by the
Plaintiffsin support of theiopposition taBrownreceivinganyprejudgment interesb compensate
him for thedelayed payment

For all of these reasornthe Court will grant Brown’s request for prejudgment interest on
his fee award pursuant to D.C. Code 8§ 15-1009.

C. Rate of Interest

Determination of the rate of interest to be pamdBrown’s awards greatly simplified by
another D.C. Code provisioB,28-3302 which defines the interest rates paid on judgments in the
District of Columbia Section28-3302 ontains threénterestrates, one applicable to “the loan or
forbearance of money, goods, or things in action in the absence of expressed,t@nf8ct
3302(a) one applicable to “judgments or decrees against the District of Col(irgl#&-3302(b)
andone applicable to “judgments or decrees . . . gairst the District of Columbiag 28-
3302(c). Thereis a consensu# the District of Columbia courtthat the rate applicable to pre-
judgment interest awarded under 81 in breach of contract act®where the contract speci-

fies no interest rate thatdefined in thdirst of these, 8-3302(a).See Pierce Assag¢$nc, 527

5 Nor isPlaintiffs’ reliance orinterpleadecase lawpersuasive In Nest and Totah Venture, LLC v. Deutsgh A.3d
1211, 1230(D.C. 2011),no prejudgment interest was awardadt because it was disallowed as a matter of law in
interpleader actiondut becausehe party claimingright to the funds did not prevailndeed in Powers v. Metro-
politan Life Ins. C0.439 F.2d 6051971}—cited by Plaintiffs—the D.C. Circuiinstructed'that in interpleader actions
interest need not be automatically allowledt, that its award should depend ngmuitable consideratiofisaa standard
consistent withthe Court'sresolution otthe partiesdispute hereinder§ 15109. Id. at 609.

11



A.2d at 310-11(collecting cases). That rate “is 6% per annum.” D.C. Code38R3(a). That
rate has been routinely approved by Bhstrict of ColumbiaCourt of Appealsseeln re Hewett
11 A.3d 279, 290 (D.C. 2011kierce AssocsliInc., 527 A.2dat 310, and by this Court when
interpreting District of Columbia lavgeeDist. Titlev. Warren, Civil Action No. 14.808 (ABJ),
2015 WL 7180200, at *9 (D.D.C. Nov. 13, 201&)mbassy of Fed. Republic of Nigeria v. Ug-
wuonye 297 F.R.D. 4, 13 (D.D.C. 2013).

Nowhere intheir briefs do Plaintiff@venmention8 28-3302 much less address #ppli-
cationhere Rather, they contenthat Brown should receive no more thdine interest actually
accruedover the past four years in ti8ettlement Accounbtn the fees he was awardeck,
$5,695.72. Pl. Replat 15.

The Court declingPlaintiffs’ invitation to ignore District of Columbia lasoncerning the
proper rate oprejudgmeninterestin this matter. Section28-3302 setghat rate The fact that
that rate—6 %—may behigher than market interest rates over the past four years, doasenot
that conclusion Indeed theDistrict of ColumbiaCourt of Appealdas recognizethatthe rate
set by§ 28-3302‘may, depending on market conditions. work inequities.” Pierce Assocs.
Inc., 527 A.2d at 311 n.10. As the Court of Apisproperly held, any such inequily an issue
for a legislative, rather than judicial, resolutiold.; see alsduggan v. Ketob54 A.2d 1126,
1141 (D.C. 1989(“If the court concludes that [D.C. Co@e28-3302] applies, it shall use the six
percenffigure in its calculations.”) Accordingly, Brownwill be awardedrejudgment interest at
the rate 06% per annunpursuant to 8§ 28-3302.

D. Compounding I nterest

Brown'’s final requesis thatprejudgmentntereston his fee award be compounded annu-

ally, rather than on a simple annual basgeeBrown Mot. at 3-10. He relies for his argument

12



primarily on a single casKifafi v. Hilton Hotels Retirement PlaB26 F. Supp2d 25, 44D.D.C.
2011),wherein this Court allowed prejudgment interest awabe compoundedhen applying
District of Columbia law Brown Reply 19-20. Kifafi, Brown arguesstands for the proposition
that a court hathediscretionunder District of Columbia lawo compound an award of prejudg-
ment interest.Brown Mot. at 9. Compounding is appropriatre, Brown argues, because of the
length of delay he experienced in being paid and the magnitude of attorney’s feesgriezlim
seeking his fee award. Brown Mot. at 9.

Section28-3302is silent as to whether interedtould becalculated o a simple or com-
pounded basisPlaintiffs rightfully point to District of Columbia Court of Appeals casiesthold
that absent a contractual provision providing for compounded interest, “neither prejudgment nor
judgment interest is compouad’ in contract actionsSeeGiant Food, Inc. v. Jack Bender &
Sons$ 399 A.2d 1293, 1304 (D.C. 197®Rastall v. CSX Trans. In697 A.2d 46, 53D.C. 1997).

As there is no such provision in Brown’s engagement letters, those castisvadffalecidethe
issue in Plaintiffs’ favor.

Evenassuminghat District of Columbia law permits a cotinie discretiorto calculate
prejudgment interest on a compounded basaniappropriate casehis Court would not do so
herebecaus& would result in an awarthatwould makeBrownmore than wholeAwarding him
prejudgment interest at tl&86 rate already represents an improvement of some 5.95% over the
rate actually earned by timeoneywithheld inthe Settlement AccountWhat's more, during the

time the funds were held the accountthe prime interest rate varied between 3.25% and 3775%

"Theprimerate was dropped from 4% to 3.25% on December 16, 2B88arketData Centey THE WALL STREET
JOURNAL, http://online.wsj.com/mdc/public/paffe 3020moneyrate2008121entml. It was next changed on Decem-
ber 17, 2015, when it was raised to 3.5%.eeid., http://online.wsj.com/mdc/public/patie 3020moneyrate
2015121Mtml. On December 15, 2016, it was raised again, to 3.79eid., http://online.wsj.com/mdc/pub-
lic/pagd2_3020moneyrate20161215.html (prime rate on November 26, 2012)

13



Brown'’s award at 6%hen, represents a return of 2.25 to 2.75% over the prime rate, even without
compounding.Becauséthe purposef prejudgment interest [is] to make the creditor whole, and
no more,”Riggs Nat. Bank of Washington, D.681 A.2d at 1256, the Court’s award of prejudg-
ment interest will not be compounded.

E. Calculation of Prejudgment Interest

Time in years betweehl/24/12 and 11/23/1 4

Time in years betweehl/24/16 and 2/28/17 0.263014 (96 days
Total time in years 4.263014

Original award $2,878,612.52

Rate ofannualinterest 0.06

Total interestcalculated on a simple anny $736,293.88
basis(original award*rate*time)
Revisedtotal award including prejudgmen| $3,614,906.40
interest

CONCLUSION
For the reasons stated above, Mark Brown’s Motion for Prejudgment Int@kestiP57]
iISGRANTED IN PART andDENIED IN PART. The Courwill amendits priorawardto Brown
of $2,878,612.52 to include prejudgment interest in the amoun$486,293.88, for a total award

of $3,614,906.40. An appropriate Order will accompany this Memorandum Opinion.
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