
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

   
UNITED STATES OF AMERICA, 

Plaintiff, 
 

v. 
 
MICROSOFT CORPORATION, 

Defendant. 
 

  
 
 
Civil Action No. 98-1232 (CKK) 

 
STATE OF NEW YORK ex. rel. 
Attorney General ELIOT SPITZER, et al.,  

Plaintiffs, 
 
v. 

 
MICROSOFT CORPORATION, 

Defendant. 
 

  
 
 
 
 
Civil Action No. 98-1233 (CKK) 
 
Next Court Deadline:  March 4, 2002 

Status Conference 

 
DEFENDANT MICROSOFT CORPORATION’S REMEDIAL PROPOSAL 

At the outset of these proceedings, the Court clearly expressed its view that this case 

should settle.  (See Sept. 28, 2001 Tr. at 5 (“I think this case should be settled and I think this is 

the optimum time to do so.”).)  In accordance with the Court’s Order dated September 27, 2001, 

Microsoft, the United States and the plaintiff States engaged in over five weeks of intensive 

settlement negotiations, which culminated in the Revised Proposed Final Judgment (“RPFJ”) 

filed on November 6, 2001.  The United States—the only plaintiff here with legal responsibility 

for enforcing the Sherman Act and the party that took the lead in prosecuting this action—has 

concluded that the RPFJ adequately addresses each and every one of the anticompetitive acts 
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found by the Court of Appeals.  (See generally Competitive Impact Statement.)  So, too, have 

nine of the plaintiff States, including New York and Wisconsin, the two States that served as lead 

counsel for the plaintiff States.  In fact, as explained below, the RPFJ provides considerably 

more relief than is warranted by the Court of Appeals’ liability determinations. 

Nevertheless, nine other States and the District of Columbia (the “non-settling States”) 

have rejected the RPFJ, choosing to pursue their own radical and punitive injunctive relief that 

extends far beyond the case that was tried and the liability determinations that were upheld on 

appeal.  Imposing such sweeping “relief” would result in, among other things, wholesale confis-

cation of Microsoft’s intellectual property and unprecedented governmental regulation of 

Microsoft’s product design decisions.  In so doing, the non-settling States’ proposed judgment 

would harm not only Microsoft, but also numerous third parties and consumers.  This memoran-

dum will not provide an exhaustive list of all of the defects in the non-settling States’ proposed 

judgment, but rather will offer some examples of the ways in which their proposed “relief” is 

fundamentally misguided. 

As the non-settling States themselves candidly acknowledge, the provisions of their 

proposed judgment “differ substantially from the DOJ settlement.”  (Plaintiff Litigating States’ 

Remedial Proposals at 38.)  Their proposed “relief” is also substantially broader than the conduct 

provisions previously entered in this case, which the Court of Appeals vacated because, among 

other reasons, the scope of Microsoft’s liability had been “drastically altered” on appeal.  United 

States v. Microsoft Corp., 253 F.3d 34, 107 (D.C. Cir.), cert. denied, 122 S. Ct. 350 (2001).  

And, most importantly, the non-settling States’ proposed judgment is not “carefully crafted so as 

to ensure that the enjoin[ed] conduct falls within the penumbra of behavior which was found to 



 - 3 -

be anticompetitive.”  (Sept. 28, 2001 Tr. at 8.)  As such, the proposed judgment is improper as a 

matter of law. 

Although they have no responsibility for formulating national competition policy or 

enforcing the Sherman Act, the non-settling States seek to supplant the RPFJ negotiated by the 

United States.  In effect, they are attempting to substitute their judgment as to what nationwide 

relief is appropriate here for that of the United States.  In asserting claims under Section 16 of the 

Clayton Act, the non-settling States are not alternative national sovereigns to the United States, 

which asserts its claims under the broader terms of Section 15 of the Clayton Act.  Rather, they 

have standing here only as parens patriae on behalf of natural persons—i.e., consumers—resid-

ing within their borders, and they are entitled to relief only to the extent that their citizens are 

faced with the threat of antitrust injury.  See New York v. Kraft Gen. Foods, Inc., 862 F. Supp. 

1030, 1033 (S.D.N.Y.) (“Although the State of New York is a governmental actor, it is 

considered a private party when seeking an injunction pursuant to the Clayton Act.”), aff’d, 14 

F.3d 590 (2d Cir. 1993).  Neither the non-settling States’ parochial interests nor their differing 

views as to national competition policy should be permitted to interfere with a settlement negoti-

ated by the United States on behalf of the citizenry of the entire country. 

It is readily apparent (both from the terms of their proposal and from their comments to 

the press) that the non-settling States seek to punish Microsoft and to advance the commercial 

interests of powerful corporate constituents—Microsoft competitors such as Sun Microsystems, 

Oracle, Apple and Palm.  E.g., 18 States Split Over Case Settlement, SAN JOSE MERCURY NEWS, 

Nov. 7, 2001, at C1 (“‘This agreement [the RPFJ] does absolutely nothing to punish Microsoft 

for the bad behaviors that every judge agreed they committed,’ said California Attorney General 

Bill Lockyer.”).  Neither objective is appropriate under the antitrust laws.  See United States v. 
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E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961) (“Courts are not authorized in civil 

proceedings to punish antitrust violators, and relief must not be punitive.”); Brunswick Corp. v. 

Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) (“The antitrust laws . . . were enacted for 

‘the protection of competition, not competitors.’”) (emphasis in original).  In contrast, the United 

States has concluded that the relief contained in the RPFJ “provides prompt, certain and effective 

remedies for consumers,” the intended beneficiaries of the antitrust laws.  (Competitive Impact 

Statement at 3 (emphasis added).) 

As Chief Judge Posner, who previously served as a mediator in this action, observed 

following that unsuccessful mediation: 

[States] are too subject to influence by interest groups that may represent a poten-
tial antitrust defendant’s competitors.  This is a particular concern when the 
defendant is located in one state and one of its competitors in another, and the 
competitor, who is pressing his state’s attorney general to bring suit, is a major 
political force in that state. 

Richard A. Posner, Antitrust in the New Economy, 68 ANTITRUST L.J. 925, 940-41 (2001).  The 

concern expressed by Chief Judge Posner is directly applicable here.  The non-settling States are 

lead by California, the home of Microsoft’s most significant competitors.  See States Splintered 

on Microsoft Settlement; Antitrust:  California Leads Holdouts That Want To Continue the 

Landmark Litigation, LOS ANGELES TIMES, Nov. 7, 2001, at C1 (California Attorney General 

Lockyer “has the strong support of many Silicon Valley companies, including Sun Microsystems 

Inc. and Oracle Corp., that staunchly oppose the proposed settlement”). 

Because the non-settling States assert identical claims on behalf of their own citizens—

who are also citizens of the United States and will benefit from, and receive full and final relief 

pursuant to, the RPFJ—they are entitled to no relief once the RPFJ is entered.  The non-settling 

States do not contend that their citizens suffered any unique injury as a result of the conduct 
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found to be anticompetitive by the Court of Appeals.  To the extent that the Court determines 

that the non-settling States are entitled to some relief, the Court should exercise its discretion to 

enter the RPFJ as such relief, thereby ensuring that a single, uniform decree governs Microsoft’s 

business nationwide. 

I. The Non-Settling States’ Proposed “Relief” Is Substantially Broader Than 
the Vacated Conduct Provisions and Improper as a Matter of Law Given 
the Court of Appeals’ Liability Determinations. 

The Court of Appeals vacated the conduct provisions previously entered in this case for 

four independent reasons, one of which was that the scope of Microsoft’s liability had been 

narrowed on appeal.  See 253 F.3d at 98, 105-07.  As the Court of Appeals stated, “[o]nly 

liability for the § 2 monopoly-maintenance violation has been affirmed—and even that we have 

revised.”  Id. at 104.  Noting that “some—indeed most—of the findings of remediable violations 

[did] not withstand appellate scrutiny,” id. at 105, the Court of Appeals instructed this Court to 

“consider which of the decree’s conduct restrictions remain viable in light of our modification of 

the original liability decision,” id. (emphasis added).  In describing the task on remand, the Court 

of Appeals emphasized that injunctive relief “should be tailored to fit the wrong creating the 

occasion for the remedy.”  Id. at 107.  The Court of Appeals stressed: “[W]e have drastically 

altered the scope of Microsoft’s liability, and it is for the District Court in the first instance to 

determine the propriety of a specific remedy for the limited ground of liability which we have 

upheld.”  Id. at 107. 

Consistent with the Court of Appeals’ decision, this Court stated at the initial scheduling 

conference that “the government’s first and most obvious task is going to be to determine which 

portions of the former judgment remain appropriate in light of the appellate court’s ruling and 

which portions are unsupported following the appellate court’s narrowing of liability.”  (Sept. 28, 
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2001 Tr. at 8 (emphasis added).)  The Court described the governing standard as follows:  “[T]he 

scope of any proposed remedy must be carefully crafted so as to ensure that the enjoin[ed] con-

duct falls within the penumbra of behavior which was found to be anticompetitive.”  (Id.)  In 

response to Microsoft’s argument that “some of the terms of the former judgment are no longer 

appropriate,” the Court stated, “that is correct.  I think there are certain portions where the liabili-

ty has been narrowed.”  (Id.) 

Ignoring the instructions of both this Court and the Court of Appeals, the non-settling 

States not only have decided to pursue all of the conduct provisions of the vacated judgment; 

they also have dramatically expanded those provisions and have requested numerous additional 

provisions.  As a result, their proposed judgment is substantially broader and much more onerous 

than the prior conduct provisions vacated by the Court of Appeals.  At least 12 provisions of the 

non-settling States’ proposed judgment (Sections 4.a.iv, 9, 10, 12, 13, 14, 15, 16, 18, 19.c-f, 20 

and 21.c) are not found anywhere in the vacated prior judgment.  Many of these new provisions 

are truly draconian in nature, and all of them extend far beyond both the Court of Appeals’ ruling 

on liability and the issues raised at trial.  The three examples described below are just a sample 

of these entirely new provisions, which seem calculated to inflict maximum commercial harm on 

Microsoft.  The principal beneficiaries of such provisions are not consumers, but rather the 

numerous Microsoft competitors found on the non-settling States’ preliminary witness list. 

First, Section 12 of the non-settling States’ proposed judgment provides that Microsoft 

must disclose and license without any royalty whatsoever all of the source code for the Internet 

Explorer components of Windows.  This new provision thus would have the practical effect of 

requiring Microsoft to place in the public domain intellectual property that Microsoft has 

invested literally hundreds of millions of dollars developing.  The non-settling States point to no 
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part of the Court of Appeals’ decision that even remotely justifies such extreme relief.  In addi-

tion, the non-settling States simply gloss over the fact that Microsoft would no longer have any 

incentive to improve the Web browsing functionality of its operating systems if it were required 

to give away all of its innovations, and they do not even attempt to reconcile their new proposal 

with their prior claim that Microsoft violated the Sherman Act by licensing Internet Explorer as 

part of the operating system at “a zero price.”  (See Plaintiffs’ Joint Proposed Findings of Fact at 

514-64.) 

Second, Section 14 provides that Microsoft must auction to third parties the right to 

“port” Microsoft Office, Microsoft’s extremely popular suite of office productivity software, to 

operating systems other than Windows, together with all Microsoft intellectual property neces-

sary for such porting.  Under this new provision, Microsoft would receive no royalty from the 

third parties that develop and license versions of Office for non-Windows operating systems 

other than the one-time price determined at the auction.  The non-settling States advocate this 

extreme and draconian requirement—which would result in the effective confiscation of 

Microsoft’s valuable intellectual property—despite the fact that the States abandoned their claim 

that Microsoft has a monopoly in office productivity software when they amended their 

complaint in July 1998.  There is also no plausible basis to assert that requiring the porting of 

only one of the thousands of Windows applications to other operating systems will have any 

effect at all on the applications barrier to entry.  This is especially true given plaintiffs’ prior 

assertion that Apple’s Macintosh operating system is not a viable competitor to Windows even 

though Microsoft has developed a version of Office for that other operating system. 

Third, Section 20 provides that Microsoft must give the non-settling States 60 days notice 

before any acquisition, investment or exclusive technology license (regardless of size) even if the 
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transaction need not be reported under the Hart-Scott-Rodino Act, the statute governing pre-

merger notification procedures.  Plaintiffs seek to impose this unprecedented reporting obligation 

on Microsoft even though they did not allege, and the Court of Appeals did not find, that 

Microsoft has “use[d] acquisitions as a weapon to maintain its operating system monopoly.”  

(Plaintiff Litigating States’ Remedial Proposals at 30.) 

Other provisions contained in the non-settling States’ proposed judgment are simply un-

workable and depart markedly from positions previously taken by plaintiffs in this case.  For 

instance, Section 1 provides that Microsoft must develop and offer to OEMs and other licensees 

countless variations of Windows that omit any “Microsoft Middleware Products” that an OEM 

or licensee requests be removed from the operating system.  To comply with this provision, 

Microsoft must remove the middleware’s underlying software code, not simply icons and other 

means of end-user access to the middleware’s functionality.  Microsoft nevertheless is required 

to “ensure that such version [of Windows] operates effectively and without degradation.”  In 

other words, Section 1 would require Microsoft to do the impossible—remove critical software 

code from its operating system yet somehow preserve the functionality supplied by that software 

code.  And Microsoft would be required to perform this impossible task for every feature of 

Windows that qualifies as a “Microsoft Middleware Product” under the non-settling States’ 

hopelessly vague and open-ended definition of that term.  (See Proposed Final Judgment § 22.x.) 

The example of Internet Explorer—the focus of this action—provides a useful illustration 

of the consequences that would surely result from removing such software code from the operat-

ing system.  If all of the software code that provides Web browsing functionality in Windows 

were removed from the operating system, numerous features of Windows, including the user 

interface and the HTML-based “Help” system, would cease to function—to the detriment of 
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consumers.  Likewise, all applications that rely on APIs exposed by Internet Explorer would not 

run on the stripped-down version of Windows contemplated by the non-settling States, thereby 

inflicting grievous harm on (i) the many software developers whose products were designed to 

rely on those APIs and (ii) the consumers who purchased such applications. 

Recognizing these facts, plaintiffs previously proposed that Microsoft be required only to 

offer a version of Windows in which means of “end-user access” to Microsoft middleware can 

be removed by OEMs and end users.  The vacated judgment adopted this approach.  (See Prior 

Final Judgment § 3.g.)  As plaintiffs told the Court of Appeals last January, “Section 3.g [of the 

vacated judgment] requires only that end users and OEMs be able to remove end user access to 

the middleware product—in this case, the browser—not the APIs or code.”  (Brief for Appellees 

United States and the State Plaintiffs at 132 (emphasis added), United States v. Microsoft Corp., 

Nos. 00-5212, 00-5213.)  Similarly, the States told the Supreme Court last September that 

Microsoft’s “commingling” of “the browser’s computer source code with code that performed 

non-browser functions” was anticompetitive because it “preclud[ed] OEMs and users from 

removing user access to Internet Explorer.”  (Brief in Opposition for the State Respondents at 2 

(emphasis added), Microsoft Corp. v. United States, No. 01-236.)  The Court should not counte-

nance the non-settling States’ abrupt and dramatic change of position. 

What is more, many provisions of the non-settling States’ proposed judgment are directly 

contrary to the Court of Appeals’ liability determinations.  First, Section 2.c.iii provides that 

Microsoft shall not restrict OEMs from modifying Windows to display a “non-Microsoft desk-

top” upon the conclusion of the Windows boot sequence.  Yet the Court of Appeals held that 

Microsoft’s “prohibition on OEMs automatically launching a substitute user interface upon 

completion of the boot process . . . is not an exclusionary practice that violates § 2 of the 
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Sherman Act.”  253 F.3d at 63.  Second, Section 7 provides that Microsoft shall not condition the 

granting of a Windows license on a licensee’s agreement to license another Microsoft software 

product.  Yet the Court of Appeals vacated the Section 1 violation for tying, see id. at 84-97, and 

the non-settling States, together with the other plaintiffs, decided not to pursue that claim on 

remand, see Joint Status Report at 2.  Third, Section 10 provides that Microsoft shall not make 

any Microsoft middleware the “default” middleware in Windows unless OEMs and other 

licensees can choose to override this choice.  Yet the Court of Appeals held that “Microsoft may 

not be held liable for this aspect of its product design.”  253 F.3d at 67. 

Lastly, the non-settling States’ proposed judgment contains vague and unworkable defi-

nitions and standards.  The five-week mediation that culminated in the RPFJ was rigorous and 

time-consuming because Microsoft, the United States and the settling States, unlike the non-

settling States, worked to develop a practical and enforceable decree.  As Professor Green noted, 

“every paragraph, every sentence, every phrase, every comma, every parenthetical [of the RPFJ 

was] debated, negotiated and scrutinized by all parties.”  (Nov. 2, 2001 Tr. at 5.)  In contrast, the 

proposed judgment put forward by the non-settling States is ill-considered in many respects. 

To take one very important example, as noted above, the non-settling States’ definition of 

“Microsoft Middleware Product” is so broad and open-ended that it could encompass virtually 

any new feature Microsoft might add to Windows, as well as many existing features of the 

operating system.  (See Proposed Final Judgment §§ 22.w, 22.x.)  This definition also expressly 

includes diverse technologies like Office, “digital imaging software” and “directory services and 

management software” that are plainly not “middleware” within the meaning of the Court of 

Appeals’ decision.  As the Court of Appeals used the term, “middleware” refers to software 

products that are capable of running on multiple client operating systems and that could provide 
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a general-purpose platform for applications, such that “developers might begin to rely upon APIs 

exposed by the middleware for basic routines rather than relying upon the API set included in 

Windows” and the middleware “could take over some or all of Windows’s valuable platform 

functions.”  253 F.3d at 53.  Most of the technologies that the non-settling States sweep into their 

definition of middleware exhibit none of these characteristics; they are merely products offered 

by certain Microsoft competitors whose commercial interests the non-settling States have chosen 

to champion under the guise of acting in the public good. 

In short, the non-settling States’ proposed “relief” is substantially broader than the con-

duct provisions of the prior vacated judgment, which itself was too broad given the Court of 

Appeals’ drastic alteration of the scope of Microsoft’s liability.  See 253 F.3d at 107.  In many 

respects, the non-settling States’ proposed conduct restrictions are no less extreme than plain-

tiffs’ previous proposal to break up Microsoft into separate operating system and applications 

companies, which plaintiffs discarded in view of the Court of Appeals’ decision.  In requesting 

that Microsoft be required to make available to its competitors the source code for one of the 

most important features of Microsoft’s operating systems and for Microsoft’s Office suite of 

applications—some of the most valuable intellectual property in the world—the non-settling 

States’ proposed “relief” is tantamount to divestiture.  By stripping Microsoft of its intellectual 

property rights, the non-settling States’ proposal also raises serious constitutional and public 

policy questions. 

II. To the Extent That the Non-Settling States Are Entitled to Any Relief Once the 
RPFJ Is Entered, the Court Should Simply Enter the RPFJ as Such Relief. 

Unlike the non-settling States’ proposed judgment, the provisions of the RPFJ “are 

modeled after” the conduct provisions of the vacated prior judgment, “with modifications, addi-



 - 12 -

tions and deletions that take into account the current and anticipated changes in the computer 

industry, as well as the decision of the Court of Appeals, which reversed certain of the District 

Court’s liability findings.”  (Competitive Impact Statement at 61-62.)  As the United States has 

concluded, the RPFJ “will provide a prompt, certain and effective remedy for consumers by 

imposing injunctive relief to halt continuance and prevent recurrence of the violations of the 

Sherman Act by Microsoft that were upheld by the Court of Appeals and restore competitive 

conditions to the market.”  (Id. at 2.)  Significantly, the United States expressly considered and 

rejected many of the extreme proposals now advanced by the non-settling States, including a 

requirement that Microsoft offer a version of Windows without any Microsoft middleware.  (See 

id. at 62-63.)  After considering the limited grounds of liability upheld by the Court of Appeals, 

the United States concluded that the requirements and prohibitions set forth in the RPFJ 

“provided the most effective and certain relief.”  (Id. at 63.)  During this Court’s review of the 

RPFJ pursuant to the Tunney Act, Microsoft and the United States will explain in greater detail 

how the RPFJ addresses each and every one of the anticompetitive acts found by the Court of 

Appeals. 

Because the provisions of the RPFJ are modeled after the conduct provisions of the 

vacated prior judgment, the RPFJ actually goes considerably further than the Court of Appeals’ 

decision warrants, as the four examples set out below demonstrate.  In fact, Professor Green, a 

neutral observer to these proceedings, advised the Court that “in some important respects the 

proposed final judgment goes beyond the issues affirmed by the Court of Appeals.”  (Nov. 2, 

2001 Tr. at 5.)  As a matter of law, the non-settling States are entitled to no injunctive relief 

relating to conduct that is outside the “penumbra” of behavior found to be anticompetitive by the 

Court of Appeals.  (Sept. 28, 2001 Tr. at 8.) 
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First, Section III.E of the RPFJ requires Microsoft to disclose to third parties any 

communications protocol implemented in a Windows desktop operating system that is used to 

interoperate natively with a Microsoft server operating system.  The whole issue of “client-server 

interoperability” was not addressed either at trial or by the Court of Appeals, and the States’ 

monopoly leveraging claim has already been dismissed from the case.  See United States v. 

Microsoft Corp., 1998-2 Trade Cas. (CCH) ¶ 72,261, at 82,685-86 (D.D.C. Sept. 14, 1998). 

Second, Section III.B requires Microsoft to license Windows to the top-20 OEMs pursu-

ant to uniform licenses with uniform terms and conditions, and it regulates Microsoft’s pricing of 

Windows to the top-20 OEMs.  The Court of Appeals did not hold that Microsoft violated the 

Sherman Act by licensing Windows to OEMs pursuant to individually negotiated terms, condi-

tions and royalties. 

Third, Section III.D requires Microsoft to disclose to third parties for purposes of achiev-

ing interoperability with Windows the interfaces used by Microsoft middleware to interoperate 

with other parts of Windows.  The only arguable basis for this requirement is the claim that 

Microsoft withheld certain technical information from Netscape following the June 21, 1995 

meeting between the companies, which was part of plaintiffs’ attempted monopolization claim 

relating to Web browsing software.  The Court of Appeals reversed the attempted monopoliza-

tion violation and did not mention this allegation as part of its monopoly maintenance ruling.  

See 253 F.3d at 58-78, 80-84.  As this Court previously noted, “the appellate court was very clear 

with its liability determination.”  (Sept. 28, 2001 Tr. at 6.) 

Fourth, Section IV.K defines the term “Microsoft Middleware Product,” which is central 

to a number of provisions of the RPFJ, to encompass things such as “email client software” and 

“instant messaging software” that do not provide a general-purpose platform for applications and 
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thus could not take over some or all of Windows’s platform functions.  Such software is not 

“middleware” within the meaning of the Court of Appeals’ decision.  See 253 F.3d at 53. 

Notwithstanding the fact that several of its provision extend beyond the Court of 

Appeals’ liability determinations, Microsoft agreed to be bound by the RPFJ in the hopes of 

finally resolving this matter, which has consumed enormous resources and been a serious 

distraction for the company over the last four years.  In so doing, Microsoft was mindful of this 

Court’s instruction that the parties should make all reasonable efforts to settle this case.  (See 

Sept. 27, 2001 Order at 2 (“The Court cannot emphasize too strongly the importance of making 

these efforts to settle the cases and resolve the parties’ differences in this time of rapid national 

change.”); Oct. 12, 2001 Order at 1-2 (“[A]s the importance of these negotiations cannot be over-

emphasized, the Court urges the parties to remain steadfast in their efforts to reach a mutually 

agreeable resolution.”).) 

Once the RPFJ is entered, the non-settling States are not entitled to any relief on their 

claims, which are identical to the claims asserted by the United States.  In bringing an antitrust 

action as parens patriae pursuant to Section 16 of the Clayton Act, the non-settling States may 

seek relief only on behalf of their own citizens.  See Georgia v. Pa. R.R. Co., 324 U.S. 439, 450 

(1945).  The non-settling States do not allege that their citizens—who are also citizens of the 

United States—suffered any unique injury as a result of Microsoft’s conduct.  As a result, the 

citizens of the non-settling States will receive full and fair relief pursuant to the RPFJ negotiated 

by the United States and the settling States.  After the RPFJ is entered, the Court can simply 

dismiss the non-settling States’ claims. 

Having said that, to the extent that the Court determines that the non-settling States are 

entitled to some relief, Microsoft respectfully requests that the Court exercise its discretion to 
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enter the RPFJ as such relief.  Although the RPFJ is considerably broader than is justified by the 

Court of Appeals’ decision, it is of overriding importance that a single, uniform decree govern 

Microsoft’s business, which is conducted on a national—indeed, international—basis. 

Microsoft’s proposed final judgment—which replicates the terms of the RPFJ—is 

attached hereto as Exhibit A. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

   
UNITED STATES OF AMERICA, 

Plaintiff, 
 

v. 
 
MICROSOFT CORPORATION, 

Defendant. 
 

  
 
 
Civil Action No. 98-1232 (CKK) 

 
STATE OF NEW YORK ex. rel. 
Attorney General ELIOT SPITZER, et al.,  

Plaintiffs, 
 
v. 

 
MICROSOFT CORPORATION, 

Defendant. 
 

  
 
 
 
 
Civil Action No. 98-1233 (CKK) 
 
Next Court Deadline:  March 4, 2002 

Status Conference 

 
DEFENDANT MICROSOFT CORPORATION’S PROPOSED FINAL JUDGMENT 

Plaintiff States having filed their complaint in Civil Action No. 98-1233 (CKK) on 
May 18, 1998; 

Defendant Microsoft Corporation having appeared and filed its answer to the 
complaint; 

The Court having entered Findings of Fact on November 5, 1999, Conclusions of Law 
on April 3, 2000, and a Final Judgment on June 7, 2000; 

The Court of Appeals of the District of Columbia Circuit having affirmed in part, 
reversed in part, and remanded in part the judgment of this Court and having remanded the 
case to this Court for further proceedings consistent with its opinion; and 

The Court having entered an identical Final Judgment, on consent of the parties, as 
relief in Civil Action No. 98-1232 (CKK) and in Civil Action No. 98-1233 (CKK) as to the 
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States of New York, Ohio, Illinois, Kentucky, Louisiana, Maryland, Michigan, North 
Carolina and Wisconsin (the “RPFJ”); and 

Upon the record of trial and all prior and subsequent proceedings herein, and as to the 
States of California, Connecticut, Florida, Kansas, Massachusetts, Minnesota, Utah and West 
Virginia and the District of Columbia in Civil Action No. 98-1233 (CKK), it is this ___ day 
of March, 2002 hereby 

ORDERED, ADJUDGED, AND DECREED as follows: 

I. Jurisdiction 

This Court has jurisdiction of the subject matter of this action and of the person of 
Microsoft. 

II. Applicability 

This Final Judgment applies to Microsoft and to each of its officers, directors, agents, 
employees, subsidiaries, successors and assigns; and to all other persons in active concert or 
participation with any of them who shall have received actual notice of this Final Judgment by 
personal service or otherwise. 

III. Prohibited Conduct 

A. Microsoft shall not retaliate against an OEM by altering Microsoft’s commercial 
relations with that OEM, or by withholding newly introduced forms of non-monetary 
Consideration (including but not limited to new versions of existing forms of non-monetary 
Consideration) from that OEM, because it is known to Microsoft that the OEM is or is 
contemplating: 

1. developing, distributing, promoting, using, selling, or licensing any software 
that competes with Microsoft Platform Software or any product or service that 
distributes or promotes any Non-Microsoft Middleware; 

2. shipping a Personal Computer that (a) includes both a Windows Operating 
System Product and a non-Microsoft Operating System, or (b) will boot with 
more than one Operating System; or 

3. exercising any of the options or alternatives provided for under this Final 
Judgment. 

Nothing in this provision shall prohibit Microsoft from enforcing any provision of any license 
with any OEM or any intellectual property right that is not inconsistent with this Final 
Judgment.  Microsoft shall not terminate a Covered OEM’s license for a Windows Operating 
System Product without having first given the Covered OEM written notice of the reasons for 
the proposed termination and not less than thirty days’ opportunity to cure.  Notwithstanding 
the foregoing, Microsoft shall have no obligation to provide such a termination notice and 
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opportunity to cure to any Covered OEM that has received two or more such notices during 
the term of its Windows Operating System Product license. 

Nothing in this provision shall prohibit Microsoft from providing Consideration to any OEM 
with respect to any Microsoft product or service where that Consideration is commensurate 
with the absolute level or amount of that OEM’s development, distribution, promotion, or 
licensing of that Microsoft product or service. 

B. Microsoft’s provision of Windows Operating System Products to Covered OEMs shall 
be pursuant to uniform license agreements with uniform terms and conditions.  Without 
limiting the foregoing, Microsoft shall charge each Covered OEM the applicable royalty for 
Windows Operating System Products as set forth on a schedule, to be established by 
Microsoft and published on a web site accessible to the Plaintiffs and all Covered OEMs, that 
provides for uniform royalties for Windows Operating System Products, except that: 

1. the schedule may specify different royalties for different language versions; 

2. the schedule may specify reasonable volume discounts based upon the actual 
volume of licenses of any Windows Operating System Product or any group of 
such products; and 

3. the schedule may include market development allowances, programs, or other 
discounts in connection with Windows Operating System Products, provided 
that: 

a. such discounts are offered and available uniformly to all Covered 
OEMs, except that Microsoft may establish one uniform discount 
schedule for the ten largest Covered OEMs and a second uniform 
discount schedule for the eleventh through twentieth largest Covered 
OEMs, where the size of the OEM is measured by volume of licenses; 

b. such discounts are based on objective, verifiable criteria that shall be 
applied and enforced on a uniform basis for all Covered OEMs; and 

c. such discounts or their award shall not be based on or impose any 
criterion or requirement that is otherwise inconsistent with any portion 
of this Final Judgment. 

C. Microsoft shall not restrict by agreement any OEM licensee from exercising any of the 
following options or alternatives: 

1. Installing, and displaying icons, shortcuts, or menu entries for, any Non-
Microsoft Middleware or any product or service (including but not limited to 
IAP products or services) that distributes, uses, promotes, or supports any Non-
Microsoft Middleware, on the desktop or Start menu, or anywhere else in a 
Windows Operating System Product where a list of icons, shortcuts, or menu 
entries for applications are generally displayed, except that Microsoft may 
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restrict an OEM from displaying icons, shortcuts and menu entries for any 
product in any list of such icons, shortcuts, or menu entries specified in the 
Windows documentation as being limited to products that provide particular 
types of functionality, provided that the restrictions are non-discriminatory 
with respect to non-Microsoft and Microsoft products. 

2. Distributing or promoting Non-Microsoft Middleware by installing and dis-
playing on the desktop shortcuts of any size or shape so long as such shortcuts 
do not impair the functionality of the user interface. 

3. Launching automatically, at the conclusion of the initial boot sequence or sub-
sequent boot sequences, or upon connections to or disconnections from the 
Internet, any Non-Microsoft Middleware if a Microsoft Middleware Product 
that provides similar functionality would otherwise be launched automatically 
at that time, provided that any such Non-Microsoft Middleware displays on the 
desktop no user interface or a user interface of similar size and shape to the 
user interface displayed by the corresponding Microsoft Middleware Product. 

4. Offering users the option of launching other Operating Systems from the Basic 
Input/Output System or a non-Microsoft boot-loader or similar program that 
launches prior to the start of the Windows Operating System Product. 

5. Presenting in the initial boot sequence its own IAP offer provided that the 
OEM complies with reasonable technical specifications established by 
Microsoft, including a requirement that the end user be returned to the initial 
boot sequence upon the conclusion of any such offer. 

6. Exercising any of the options provided in Section III.H of this Final Judgment. 

D. Starting at the earlier of the release of Service Pack 1 for Windows XP or 12 months 
after the submission of the RPFJ to the Court, Microsoft shall disclose to ISVs, IHVs, IAPs, 
ICPs, and OEMs, for the sole purpose of interoperating with a Windows Operating System 
Product, via the Microsoft Developer Network (“MSDN”) or similar mechanisms, the APIs 
and related Documentation that are used by Microsoft Middleware to interoperate with a 
Windows Operating System Product.  In the case of a new major version of Microsoft 
Middleware, the disclosures required by this Section III.D shall occur no later than the last 
major beta test release of that Microsoft Middleware.  In the case of a new version of a 
Windows Operating System Product, the obligations imposed by this Section III.D shall occur 
in a Timely Manner. 

E. Starting nine months after the submission of the RPFJ to the Court, Microsoft shall 
make available for use by third parties, for the sole purpose of interoperating with a Windows 
Operating System Product, on reasonable and non-discriminatory terms (consistent with 
Section III.I), any Communications Protocol that is, on or after the date the RPFJ is submitted 
to the Court, (i) implemented in a Windows Operating System Product installed on a client 
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computer, and (ii) used to interoperate natively (i.e., without the addition of software code to 
the client operating system product) with a Microsoft server operating system product. 

F. 1. Microsoft shall not retaliate against any ISV or IHV because of that ISV’s or 
IHV’s: 

a. developing, using, distributing, promoting or supporting any software 
that competes with Microsoft Platform Software or any software that 
runs on any software that competes with Microsoft Platform Software, 
or 

b. exercising any of the options or alternatives provided for under this 
Final Judgment. 

2. Microsoft shall not enter into any agreement relating to a Windows Operating 
System Product that conditions the grant of any Consideration on an ISV’s 
refraining from developing, using, distributing, or promoting any software that 
competes with Microsoft Platform Software or any software that runs on any 
software that competes with Microsoft Platform Software, except that 
Microsoft may enter into agreements that place limitations on an ISV’s 
development, use, distribution or promotion of any such software if those 
limitations are reasonably necessary to and of reasonable scope and duration in 
relation to a bona fide contractual obligation of the ISV to use, distribute or 
promote any Microsoft software or to develop software for, or in conjunction 
with, Microsoft. 

3. Nothing in this section shall prohibit Microsoft from enforcing any provision 
of any agreement with any ISV or IHV, or any intellectual property right, that 
is not inconsistent with this Final Judgment. 

G. Microsoft shall not enter into any agreement with: 

1. any IAP, ICP, ISV, IHV or OEM that grants Consideration on the condition 
that such entity distributes, promotes, uses, or supports, exclusively or in a 
fixed percentage, any Microsoft Platform Software, except that Microsoft may 
enter into agreements in which such an entity agrees to distribute, promote, use 
or support Microsoft Platform Software in a fixed percentage whenever 
Microsoft in good faith obtains a representation that it is commercially 
practicable for the entity to provide equal or greater distribution, promotion, 
use or support for software that competes with Microsoft Platform Software, or 

2. any IAP or ICP that grants placement on the desktop or elsewhere in any 
Windows Operating System Product to that IAP or ICP on the condition that 
the IAP or ICP refrain from distributing, promoting or using any software that 
competes with Microsoft Middleware. 
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Nothing in this section shall prohibit Microsoft from entering into (a) any bona fide joint 
venture or (b) any joint development or joint services arrangement with any ISV, IHV, IAP, 
ICP, or OEM for a new product, technology or service, or any material value-add to an 
existing product, technology or service, in which both Microsoft and the ISV, IHV, IAP, ICP, 
or OEM contribute significant developer or other resources, that prohibits such entity from 
competing with the object of the joint venture or other arrangement for a reasonable period of 
time. 

This Section does not apply to any agreements in which Microsoft licenses intellectual 
property in from a third party. 

H. Starting at the earlier of the release of Service Pack 1 for Windows XP or 12 months 
after the submission of the RPFJ to the Court, Microsoft shall: 

1. Allow end users (via a mechanism readily accessible from the desktop or Start 
menu such as an Add/Remove icon) and OEMs (via standard preinstallation 
kits) to enable or remove access to each Microsoft Middleware Product or 
Non-Microsoft Middleware Product by (a) displaying or removing icons, 
shortcuts, or menu entries on the desktop or Start menu, or anywhere else in a 
Windows Operating System Product where a list of icons, shortcuts, or menu 
entries for applications are generally displayed, except that Microsoft may 
restrict the display of icons, shortcuts, or menu entries for any product in any 
list of such icons, shortcuts, or menu entries specified in the Windows docu-
mentation as being limited to products that provide particular types of func-
tionality, provided that the restrictions are non-discriminatory with respect to 
non-Microsoft and Microsoft products; and (b) enabling or disabling automatic 
invocations pursuant to Section III.C.3 of this Final Judgment that are used to 
launch Non-Microsoft Middleware Products or Microsoft Middleware Pro-
ducts.  The mechanism shall offer the end user a separate and unbiased choice 
with respect to enabling or removing access (as described in this subsection 
III.H.1) and altering default invocations (as described in the following 
subsection III.H.2) with regard to each such Microsoft Middleware Product or 
Non-Microsoft Middleware Product and may offer the end-user a separate and 
unbiased choice of enabling or removing access and altering default configura-
tions as to all Microsoft Middleware Products as a group or all Non-Microsoft 
Middleware Products as a group. 

2. Allow end users (via a mechanism readily available from the desktop or Start 
menu), OEMs (via standard OEM preinstallation kits), and Non-Microsoft 
Middleware Products (via a mechanism which may, at Microsoft’s option, 
require confirmation from the end user) to designate a Non-Microsoft 
Middleware Product to be invoked in place of that Microsoft Middleware 
Product (or vice versa) in any case where the Windows Operating System 
Product would otherwise launch the Microsoft Middleware Product in a 
separate Top-Level Window and display either (i) all of the user interface 
elements or (ii) the Trademark of the Microsoft Middleware Product. 
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3. Ensure that a Windows Operating System Product does not (a) automatically 
alter an OEM’s configuration of icons, shortcuts or menu entries installed or 
displayed by the OEM pursuant to Section III.C of this Final Judgment without 
first seeking confirmation from the user and (b) seek such confirmation from 
the end user for an automatic (as opposed to user-initiated) alteration of the 
OEM’s configuration until 14 days after the initial boot up of a new Personal 
Computer.  Microsoft shall not alter the manner in which a Windows 
Operating System Product automatically alters an OEM’s configuration of 
icons, shortcuts or menu entries other than in a new version of a Windows 
Operating System Product. 

Notwithstanding the foregoing Section III.H.2, the Windows Operating System Product may 
invoke a Microsoft Middleware Product in any instance in which: 

1. that Microsoft Middleware Product would be invoked solely for use in inter-
operating with a server maintained by Microsoft (outside the context of general 
Web browsing), or 

2. that designated Non-Microsoft Middleware Product fails to implement a 
reasonable technical requirement (e.g., a requirement to be able to host a 
particular ActiveX control) that is necessary for valid technical reasons to 
supply the end user with functionality consistent with a Windows Operating 
System Product, provided that the technical reasons are described in a 
reasonably prompt manner to any ISV that requests them. 

Microsoft’s obligations under this Section III.H as to any new Windows Operating System 
Product shall be determined based on the Microsoft Middleware Products which exist seven 
months prior to the last beta test version (i.e., the one immediately preceding the first release 
candidate) of that Windows Operating System Product. 

I. Microsoft shall offer to license to ISVs, IHVs, IAPs, ICPs, and OEMs any intellectual 
property rights owned or licensable by Microsoft that are required to exercise any of the 
options or alternatives expressly provided to them under this Final Judgment, provided that 

1. all terms, including royalties or other payment of monetary consideration, are 
reasonable and non-discriminatory; 

2. the scope of any such license (and the intellectual property rights licensed 
thereunder) need be no broader than is necessary to ensure that an ISV, IHV, 
IAP, ICP or OEM is able to exercise the options or alternatives expressly 
provided under this Final Judgment (e.g., an ISV’s, IHV’s, IAP’s, ICP’s and 
OEM’s option to promote Non-Microsoft Middleware shall not confer any 
rights to any Microsoft intellectual property rights infringed by that Non-
Microsoft Middleware); 
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3. an ISV’s, IHV’s, IAP’s, ICP’s, or OEM’s rights may be conditioned on its not 
assigning, transferring or sublicensing its rights under any license granted 
under this provision; 

4. the terms of any license granted under this section are in all respects consistent 
with the express terms of this Final Judgment; and 

5. an ISV, IHV, IAP, ICP, or OEM may be required to grant to Microsoft on 
reasonable and nondiscriminatory terms a license to any intellectual property 
rights it may have relating to the exercise of their options or alternatives 
provided by this Final Judgment; the scope of such license shall be no broader 
than is necessary to insure that Microsoft can provide such options or alterna-
tives. 

Beyond the express terms of any license granted by Microsoft pursuant to this section, this 
Final Judgment does not, directly or by implication, estoppel or otherwise, confer any rights, 
licenses, covenants or immunities with regard to any Microsoft intellectual property to 
anyone. 

J. No provision of this Final Judgment shall: 

1. Require Microsoft to document, disclose or license to third parties: (a) portions 
of APIs or Documentation or portions or layers of Communications Protocols 
the disclosure of which would compromise the security of a particular installa-
tion or group of installations of anti-piracy, anti-virus, software licensing, 
digital rights management, encryption or authentication systems, including 
without limitation, keys, authorization tokens or enforcement criteria; or 
(b) any API, interface or other information related to any Microsoft product if 
lawfully directed not to do so by a governmental agency of competent juris-
diction. 

2. Prevent Microsoft from conditioning any license of any API, Documentation 
or Communications Protocol related to anti-piracy systems, anti-virus tech-
nologies, license enforcement mechanisms, authentication/authorization 
security, or third party intellectual property protection mechanisms of any 
Microsoft product to any person or entity on the requirement that the licensee: 
(a) has no history of software counterfeiting or piracy or willful violation of 
intellectual property rights, (b) has a reasonable business need for the API, 
Documentation or Communications Protocol for a planned or shipping pro-
duct, (c) meets reasonable, objective standards established by Microsoft for 
certifying the authenticity and viability of its business, (d) agrees to submit, at 
its own expense, any computer program using such APIs, Documentation or 
Communication Protocols to third-party verification, approved by Microsoft, 
to test for and ensure verification and compliance with Microsoft specifications 
for use of the API or interface, which specifications shall be related to proper 
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operation and integrity of the systems and mechanisms identified in this 
paragraph. 

IV. Compliance and Enforcement Procedures 

A. Enforcement Authority 

1. The Plaintiffs shall have exclusive responsibility for enforcing this Final 
Judgment.  Without in any way limiting the sovereign enforcement authority of 
each of the plaintiff States, the plaintiff States shall form a committee to 
coordinate their enforcement of this Final Judgment.  A plaintiff State shall 
take no action to enforce this Final Judgment without first consulting with the 
United States and with the plaintiff States’ enforcement committee. 

2. To determine and enforce compliance with this Final Judgment, duly 
authorized representatives of the United States and the plaintiff States, on 
reasonable notice to Microsoft and subject to any lawful privilege, shall be 
permitted the following: 

a. Access during normal office hours to inspect any and all source code, 
books, ledgers, accounts, correspondence, memoranda and other 
documents and records in the possession, custody, or control of 
Microsoft, which may have counsel present, regarding any matters 
contained in this Final Judgment. 

b. Subject to the reasonable convenience of Microsoft and without 
restraint or interference from it, to interview, informally or on the 
record, officers, employees, or agents of Microsoft, who may have 
counsel present, regarding any matters contained in this Final 
Judgment. 

c. Upon written request of the United States or a duly designated 
representative of a plaintiff State, on reasonable notice given to 
Microsoft, Microsoft shall submit such written reports under oath as 
requested regarding any matters contained in this Final Judgment. 

Individual plaintiff States will consult with the plaintiff States’ enforcement 
committee to minimize the duplication and burden of the exercise of the 
foregoing powers, where practicable. 

3. The Plaintiffs shall not disclose any information or documents obtained from 
Microsoft under this Final Judgment except for the purpose of securing 
compliance with this Final Judgment, in a legal proceeding to which one or 
more of the Plaintiffs is a party, or as otherwise required by law; provided that 
the relevant Plaintiff(s) must provide ten days’ advance notice to Microsoft 
before disclosing in any legal proceeding (other than a grand jury proceeding) 
to which Microsoft is not a party any information or documents provided by 
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Microsoft pursuant to this Final Judgment which Microsoft has identified in 
writing as material as to which a claim of protection may be asserted under 
Rule 26(c)(7) of the Federal Rules of Civil Procedure. 

4. The Plaintiffs shall have the authority to seek such orders as are necessary 
from the Court to enforce this Final Judgment, provided, however, that the 
Plaintiffs shall afford Microsoft a reasonable opportunity to cure alleged 
violations of Sections III.C, III.D, III.E and III.H, provided further that any 
action by Microsoft to cure any such violation shall not be a defense to 
enforcement with respect to any knowing, willful or systematic violations. 

B. Appointment of a Technical Committee 

1. Within 30 days of entry of the RPFJ, the parties shall create and recommend to 
the Court for its appointment a three-person Technical Committee (“TC”) to 
assist in enforcement of and compliance with this Final Judgment. 

2. The TC members shall be experts in software design and programming.  No 
TC member shall have a conflict of interest that could prevent him or her from 
performing his or her duties under this Final Judgment in a fair and unbiased 
manner.  Without limitation to the foregoing, no TC member (absent the agree-
ment of both parties): 

a. shall have been employed in any capacity by Microsoft or any 
competitor to Microsoft within the past year, nor shall she or he be so 
employed during his or her term on the TC; 

b. shall have been retained as a consulting or testifying expert by any 
person in this action or in any other action adverse to or on behalf of 
Microsoft; or 

c. shall perform any other work for Microsoft or any competitor of 
Microsoft for two years after the expiration of the term of his or her 
service on the TC. 

3. Within 7 days of entry of the RPFJ, the Plaintiffs as a group and Microsoft 
shall each select one member of the TC, and those two members shall then 
select the third member.  The selection and approval process shall proceed as 
follows. 

a. As soon as practicable after submission of the RPFJ to the Court, the 
Plaintiffs as a group and Microsoft shall each identify to the other the 
individual it proposes to select as its designee to the TC.  The Plaintiffs 
and Microsoft shall not object to each other’s selection on any ground 
other than failure to satisfy the requirements of Section IV.B.2 above.  
Any such objection shall be made within ten business days of the 
receipt of notification of selection. 
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b. The Plaintiffs shall apply to the Court for appointment of the persons 
selected by the Plaintiffs and Microsoft pursuant to Section IV.B.3.a 
above.  Any objections to the eligibility of a selected person that the 
parties have failed to resolve between themselves shall be decided by 
the Court based solely on the requirements stated in Section IV.B.2 
above. 

c. As soon as practical after their appointment by the Court, the two 
members of the TC selected by the Plaintiffs and Microsoft (the 
“Standing Committee Members”) shall identify to the Plaintiffs and 
Microsoft the person that they in turn propose to select as the third 
member of the TC.  The Plaintiffs and Microsoft shall not object to this 
selection on any grounds other than failure to satisfy the requirements 
of Section IV.B.2 above.  Any such objection shall be made within ten 
business days of the receipt of notification of the selection and shall be 
served on the other party as well as on the Standing Committee 
Members. 

d. The Plaintiffs shall apply to the Court for appointment of the person 
selected by the Standing Committee Members.  If the Standing 
Committee Members cannot agree on a third member of the TC, the 
third member shall be appointed by the Court.  Any objection by 
Microsoft or the Plaintiffs to the eligibility of the person selected by the 
Standing Committee Members which the parties have failed to resolve 
among themselves shall also be decided by the Court based on the 
requirements stated in Section IV.B.2 above. 

4. Each TC member shall serve for an initial term of 30 months.  At the end of a 
TC member’s initial 30-month term, the party that originally selected him or 
her may, in its sole discretion, either request re-appointment by the Court to a 
second 30-month term or replace the TC member in the same manner as 
provided for in Section IV.B.3.a above.  In the case of the third member of the 
TC, that member shall be re-appointed or replaced in the manner provided in 
Section IV.B.3.c above. 

5. If the United States determines that a member of the TC has failed to act 
diligently and consistently with the purposes of this Final Judgment, or if a 
member of the TC resigns, or for any other reason ceases to serve in his or her 
capacity as a member of the TC, the person or persons that originally selected 
the TC member shall select a replacement member in the same manner as 
provided for in Section IV.B.3. 

6.  Promptly after appointment of the TC by the Court, the United States shall 
enter into a Technical Committee services agreement (“TC Services Agree-
ment”) with each TC member that grants the rights, powers and authorities 
necessary to permit the TC to perform its duties under this Final Judgment.  
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Microsoft shall indemnify each TC member and hold him or her harmless 
against any losses, claims, damages, liabilities or expenses arising out of, or in 
connection with, the performance of the TC’s duties, except to the extent that 
such liabilities, losses, damages, claims, or expenses result from misfeasance, 
gross negligence, willful or wanton acts, or bad faith by the TC member.  The 
TC Services Agreements shall include the following. 

a. The TC members shall serve, without bond or other security, at the cost 
and expense of Microsoft on such terms and conditions as the Plaintiffs 
approve, including the payment of reasonable fees and expenses. 

b. The TC Services Agreement shall provide that each member of the TC 
shall comply with the limitations provided for in Section IV.B.2 above. 

7. Microsoft shall provide the TC with a permanent office, telephone, and other 
office support facilities at Microsoft’s corporate campus in Redmond, 
Washington.  Microsoft shall also, upon reasonable advance notice from the 
TC, provide the TC with reasonable access to available office space, telephone, 
and other office support facilities at any other Microsoft facility identified by 
the TC. 

8. The TC shall have the following powers and duties: 

a. The TC shall have the power and authority to monitor Microsoft’s 
compliance with its obligations under this final judgment.  

b. The TC may, on reasonable notice to Microsoft: 

(i) interview, either informally or on the record, any Microsoft 
personnel, who may have counsel present; any such interview to 
be subject to the reasonable convenience of such personnel and 
without restraint or interference by Microsoft; 

(ii) inspect and copy any document in the possession, custody or 
control of Microsoft personnel; 

(iii) obtain reasonable access to any systems or equipment to which 
Microsoft personnel have access; 

(iv) obtain access to, and inspect, any physical facility, building or 
other premises to which Microsoft personnel have access; and 

(v) require Microsoft personnel to provide compilations of 
documents, data and other information, and to submit reports to 
the TC containing such material, in such form as the TC may 
reasonably direct. 
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c. The TC shall have access to Microsoft’s source code, subject to the 
terms of Microsoft’s standard source code Confidentiality Agreement, 
as approved by the Plaintiffs and to be agreed to by the TC members 
pursuant to Section IV.B.9 below, and by any staff or consultants who 
may have access to the source code.  The TC may study, interrogate 
and interact with the source code in order to perform its functions and 
duties, including the handling of complaints and other inquiries from 
non-parties. 

d. The TC shall receive complaints from the Compliance Officer, third 
parties or the Plaintiffs and handle them in the manner specified in 
Section IV.D below.  

e. The TC shall report in writing to the Plaintiffs every six months until 
expiration of this Final Judgment the actions it has undertaken in 
performing its duties pursuant to this Final Judgment, including the 
identification of each business practice reviewed and any recommenda-
tions made by the TC. 

f. Regardless of when reports are due, when the TC has reason to believe 
that there may have been a failure by Microsoft to comply with any 
term of this Final Judgment, the TC shall immediately notify the 
Plaintiffs in writing setting forth the relevant details. 

g. TC members may communicate with non-parties about how their 
complaints or inquiries  might be resolved with Microsoft, so long as 
the confidentiality of information obtained from Microsoft is 
maintained. 

h. The TC may hire at the cost and expense of Microsoft, with prior notice 
to Microsoft and subject to approval by the Plaintiffs, such staff or 
consultants (all of whom must meet the qualifications of Section 
IV.B.2) as are reasonably necessary for the TC to carry out its duties 
and responsibilities under this Final Judgment.  The compensation of 
any person retained by the TC shall be based on reasonable and 
customary terms commensurate with the individual’s experience and 
responsibilities. 

i. The TC shall account for all reasonable expenses incurred, including 
agreed upon fees for the TC members’ services, subject to the approval 
of the Plaintiffs.  Microsoft may, on application to the Court, object to 
the reasonableness of any such fees or other expenses.  On any such 
application: (a) the burden shall be on Microsoft to demonstrate unrea-
sonableness; and (b) the TC member(s) shall be entitled to recover all 
costs incurred on such application (including reasonable attorneys’ fees 
and costs), regardless of the Court’s disposition of such application, 
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unless the Court shall expressly find that the TC’s opposition to the 
application was without substantial justification. 

9. Each TC member, and any consultants or staff hired by the TC, shall sign a 
confidentiality agreement prohibiting disclosure of any information obtained in 
the course of performing his or her duties as a member of the TC or as a person 
assisting the TC to anyone other than Microsoft, the Plaintiffs, or the Court.  
All information gathered by the TC in connection with this Final Judgment and 
any report and recommendations prepared by the TC shall be treated as Highly 
Confidential under the Protective Order in this case, and shall not be disclosed 
to any person other than Microsoft and the Plaintiffs except as allowed by the 
Protective Order entered in the Action or by further order of this Court. 

10. No member of the TC shall make any public statements relating to the TC’s 
activities.  

C. Appointment of a Microsoft Internal Compliance Officer 

1. Microsoft shall designate, within 30 days of entry of the RPFJ, an internal 
Compliance Officer who shall be an employee of Microsoft with responsibility 
for administering Microsoft’s antitrust compliance program and helping to 
ensure compliance with this Final Judgment. 

2. The Compliance Officer shall supervise the review of Microsoft’s activities to 
ensure that they comply with this Final Judgment.  He or she may be assisted 
by other employees of Microsoft. 

3. The Compliance Officer shall be responsible for performing the following 
activities: 

a. within 30 days after entry of RPFJ, distributing a copy of the Final 
Judgment to all officers and directors of Microsoft; 

b. promptly distributing a copy of this Final Judgment to any person who 
succeeds to a position described in Section IV.C.3.a above; 

c. ensuring that those persons designated in Section IV.C.3.a above are 
annually briefed on the meaning and requirements of this Final 
Judgment and the U.S. antitrust laws and advising them that 
Microsoft’s legal advisors are available to confer with them regarding 
any question concerning compliance with this Final Judgment or under 
the U.S. antitrust laws; 

d. obtaining from each person designated in Section IV.C.3.a above an 
annual written certification that he or she:  (i) has read and agrees to 
abide by the terms of this Final Judgment; and (ii) has been advised and 
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understands that his or her failure to comply with this Final Judgment 
may result in a finding of contempt of court;  

e. maintaining a record of all persons to whom a copy of this Final 
Judgment has been distributed and from whom the certification 
described in Section IV.C.3.d above has been obtained; 

f. establishing and maintaining the website provided for in Section 
IV.D.3.b below. 

g. receiving complaints from third parties, the TC and the Plaintiffs 
concerning Microsoft’s compliance with this Final Judgment and 
following the appropriate procedures set forth in Section IV.D below; 
and 

h. maintaining a record of all complaints received and action taken by 
Microsoft with respect to each such complaint. 

D. Voluntary Dispute Resolution 

1. Third parties may submit complaints concerning Microsoft’s compliance with 
this Final Judgment to the Plaintiffs, the TC or the Compliance Officer. 

2. In order to enhance the ability of the Plaintiffs to enforce compliance with this 
Final Judgment, and to advance the parties’ joint interest and the public interest 
in prompt resolution of issues and disputes, the parties have agreed that the TC 
and the Compliance Officer shall have the following additional responsi-
bilities. 

3. Submissions to the Compliance Officer. 

a. Third parties, the TC, or the Plaintiffs in their discretion may submit to 
the Compliance Officer any complaints concerning Microsoft’s 
compliance with this Final Judgment.  Without in any way limiting its 
authority to take any other action to enforce this Final Judgment, the 
Plaintiffs may submit complaints related to Sections III.C, III.D, III.E 
and III.H to the Compliance Officer whenever doing so would be 
consistent with the public interest. 

b. To facilitate the communication of complaints and inquiries by third 
parties, the Compliance Officer shall place on Microsoft’s Internet 
website, in a manner acceptable to the Plaintiffs, the procedures for 
submitting complaints.  To encourage whenever possible the informal 
resolution of complaints and inquiries, the website shall provide a 
mechanism for communicating complaints and inquiries to the 
Compliance Officer. 
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c. Microsoft shall have 30 days after receiving a complaint to attempt to 
resolve it or reject it, and will then promptly advise the TC of the nature 
of the complaint and its disposition. 

4. Submissions to the TC. 

a. The Compliance Officer, third parties or the Plaintiffs in their 
discretion may submit to the TC any complaints concerning 
Microsoft’s compliance with this Final Judgment.  

b. The TC shall investigate complaints received and will consult with the 
Plaintiffs regarding its investigation.  At least once during its investi-
gation, and more often when it may help resolve complaints informally, 
the TC shall meet with the Compliance Officer to allow Microsoft to 
respond to the substance of the complaint and to determine whether the 
complaint can be resolved without further proceedings. 

c. If the TC concludes that a complaint is meritorious, it shall advise 
Microsoft and the Plaintiffs of its conclusion and its proposal for cure. 

d. No work product, findings or recommendations by the TC may be 
admitted in any enforcement proceeding before the Court for any 
purpose, and no member of the TC shall testify by deposition, in court 
or before any other tribunal regarding any matter related to this Final 
Judgment. 

e. The TC may preserve the anonymity of any third party complainant 
where it deems it appropriate to do so upon the request of the Plaintiffs 
or the third party, or in its discretion. 

V. Termination 

A. Unless this Court grants an extension, this Final Judgment will expire on the fifth 
anniversary of the date on which the RPFJ is entered by the Court. 

B. In any enforcement proceeding in which the Court has found that Microsoft has 
engaged in a pattern of willful and systematic violations, the Plaintiffs may apply to 
the Court for a one-time extension of this Final Judgment of up to two years, together 
with such other relief as the Court may deem appropriate. 

VI. Definitions 

A. “Application Programming Interfaces (APIs)” means the interfaces, including any 
associated callback interfaces, that Microsoft Middleware running on a Windows 
Operating System Product uses to call upon that Windows Operating System Product 
in order to obtain any services from that Windows Operating System Product. 
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B. “Communications Protocol” means the set of rules for information exchange to 
accomplish predefined tasks between a Windows Operating System Product and a 
server operating system product connected via a network, including, but not limited to, 
a local area network, a wide area network or the Internet.  These rules govern the 
format, semantics, timing, sequencing, and error control of messages exchanged over a 
network. 

C. “Consideration” means any monetary payment or the provision of preferential 
licensing terms; technical, marketing, and sales support; enabling programs; product 
information; information about future plans; developer support; hardware or software 
certification or approval; or permission to display trademarks, icons or logos. 

D. “Covered OEMs” means the 20 OEMs with the highest worldwide volume of licenses 
of Windows Operating System Products reported to Microsoft in Microsoft’s fiscal 
year preceding the effective date of the RPFJ.  The OEMs that fall within this 
definition of Covered OEMs shall be recomputed by Microsoft as soon as practicable 
after the close of each of Microsoft’s fiscal years. 

E. “Documentation” means all information regarding the identification and means of 
using APIs that a person of ordinary skill in the art requires to make effective use of 
those APIs.  Such information shall be of the sort and to the level of specificity, 
precision and detail that Microsoft customarily provides for APIs it documents in the 
Microsoft Developer Network (“MSDN”). 

F. “IAP” means an Internet access provider that provides consumers with a connection to 
the Internet, with or without its own proprietary content. 

G. “ICP” means an Internet content provider that provides content to users of the Internet 
by maintaining Web sites. 

H. “IHV” means an independent hardware vendor that develops hardware to be included 
in or used with a Personal Computer running a Windows Operating System Product. 

I. “ISV” means an entity other than Microsoft that is engaged in the development or 
marketing of software products. 

J. “Microsoft Middleware” means software code that 

1. Microsoft distributes separately from a Windows Operating System Product to 
update that Windows Operating System Product; 

2. is Trademarked; 

3. provides the same or substantially similar functionality as a Microsoft 
Middleware Product; and 
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4. includes at least the software code that controls most or all of the user interface 
elements of that Microsoft Middleware. 

Software code described as part of, and distributed separately to update, a Microsoft 
Middleware Product shall not be deemed Microsoft Middleware unless identified as a 
new major version of that Microsoft Middleware Product.  A major version shall be 
identified by a whole number or by a number with just a single digit to the right of the 
decimal point. 

K. “Microsoft Middleware Product” means  

1. the functionality provided by Internet Explorer, Microsoft’s Java Virtual 
Machine, Windows Media Player, Windows Messenger, Outlook Express and 
their successors in a Windows Operating System Product, and 

2. for any functionality that is first licensed, distributed or sold by Microsoft after 
the entry of the RPFJ and that is part of any Windows Operating System 
Product 

a. Internet browsers, email client software, networked audio/video client 
software, instant messaging software or 

b. functionality provided by Microsoft software that —  

i. is, or in the year preceding the commercial release of any new 
Windows Operating System Product was, distributed separately 
by Microsoft (or by an entity acquired by Microsoft) from a 
Windows Operating System Product; 

ii. is similar to the functionality provided by a Non-Microsoft 
Middleware Product; and 

iii. is Trademarked. 

Functionality that Microsoft describes or markets as being part of a Microsoft 
Middleware Product (such as a service pack, upgrade, or bug fix for Internet 
Explorer), or that is a version of a Microsoft Middleware Product (such as Internet 
Explorer 5.5), shall be considered to be part of that Microsoft Middleware Product. 

L. “Microsoft Platform Software” means (i) a Windows Operating System Product 
and/or (ii) a Microsoft Middleware Product. 

M. “Non-Microsoft Middleware” means a non-Microsoft software product running on a 
Windows Operating System Product that exposes a range of functionality to ISVs 
through published APIs, and that could, if ported to or made interoperable with, a non-
Microsoft Operating System, thereby make it easier for applications that rely in whole 
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or in part on the functionality supplied by that software product to be ported to or run 
on that non-Microsoft Operating System. 

N. “Non-Microsoft Middleware Product” means a non-Microsoft software product run-
ning on a Windows Operating System Product (i) that exposes a range of functionality 
to ISVs through published APIs, and that could, if ported to or made interoperable 
with, a non-Microsoft Operating System, thereby make it easier for applications that 
rely in whole or in part on the functionality supplied by that software product to be 
ported to or run on that non-Microsoft Operating System, and (ii) of which at least one 
million copies were distributed in the United States within the previous year. 

O. “OEM” means an original equipment manufacturer of Personal Computers that is a 
licensee of a Windows Operating System Product. 

P. “Operating System” means the software code that, inter alia, (i) controls the allocation 
and usage of hardware resources (such as the microprocessor and various peripheral 
devices) of a Personal Computer, (ii) provides a platform for developing applications 
by exposing functionality to ISVs through APIs, and (iii) supplies a user interface that 
enables users to access functionality of the operating system and in which they can run 
applications. 

Q. “Personal Computer” means any computer configured so that its primary purpose is 
for use by one person at a time, that uses a video display and keyboard (whether or not 
that video display and keyboard is included) and that contains an Intel x86 compatible 
(or successor) microprocessor.  Servers, television set top boxes, handheld computers, 
game consoles, telephones, pagers, and personal digital assistants are examples of 
products that are not Personal Computers within the meaning of this definition. 

R. “Timely Manner” means at the time Microsoft first releases a beta test version of a 
Windows Operating System Product that is distributed to 150,000 or more beta testers. 

S. “Top-Level Window” means a window displayed by a Windows Operating System 
Product that (a) has its own window controls, such as move, resize, close, minimize, 
and maximize, (b) can contain sub-windows, and (c) contains user interface elements 
under the control of at least one independent process. 

T. “Trademarked” means distributed in commerce and identified as distributed by a name 
other than Microsoft® or Windows® that Microsoft has claimed as a trademark or 
service mark by (i) marking the name with trademark notices, such as ® or ™, in 
connection with a product distributed in the United States; (ii) filing an application for 
trademark protection for the name in the United States Patent and Trademark Office; 
or (iii) asserting the name as a trademark in the United States in a demand letter or 
lawsuit.  Any product distributed under descriptive or generic terms or a name 
comprised of the Microsoft® or Windows® trademarks together with descriptive or 
generic terms shall not be Trademarked as that term is used in this Final Judgment.  
Microsoft hereby disclaims any trademark rights in such descriptive or generic terms 
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apart from the Microsoft® or Windows® trademarks, and hereby abandons any such 
rights that it may acquire in the future. 

U. “Windows Operating System Product” means the software code (as opposed to source 
code) distributed commercially by Microsoft for use with Personal Computers as 
Windows 2000 Professional, Windows XP Home, Windows XP Professional, and 
successors to the foregoing, including the Personal Computer versions of the products 
currently code named “Longhorn” and “Blackcomb” and their successors, including 
upgrades, bug fixes, service packs, etc.  The software code that comprises a Windows 
Operating System Product shall be determined by Microsoft in its sole discretion. 

VII. Further Elements 

Jurisdiction is retained by this Court over this action and the parties thereto for the purpose of 
enabling either of the parties thereto to apply to this Court at any time for further orders and 
directions as may be necessary or appropriate to carry out or construe this Final Judgment, to 
modify or terminate any of its provisions, to enforce compliance, and to punish violations of 
its provisions. 

VIII. Third Party Rights 

Nothing in this Final Judgment is intended to confer upon any other persons any rights or 
remedies of any nature whatsoever hereunder or by reason of this Final Judgment. 

___________________________ 
Colleen Kollar-Kotelly 
United States District Judge 


