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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 98-2051 (BJR)

ELENA STURDZA,
Plaintiff,
V.
ORDER ON DEFENDANT’S MOTION IN
UNITED ARAB EMIRATES, etal., LIMINE TO EXCLUDE KENNETH BRITZ
AND RENATA HOLOD AS EXPERT
WITNESSES
Defendants.

Before the ©urtis a motionin limine brought byDefendant United Arab Emirates (“UAE")
seekingo exclude Kenneth Britz andeRata Holod as expert witnesgbereinafter “Def’s
Mot.”). Having reviewed the briefs and all relevant makerihe Court grants the motigior
the reasons stated below.

l. BACKGROUND

Plaintiff Elena Sturdza (“Sturdza”) brought suit against UAE on October 26, 188§ingl
several causes of actio®eeComplaint, Dkt. #1. In her claim of copyright infringement, which
is the only claim that survives to the present day, Sturdza alleges thakEheopied (or
permitted her competitor in a design competition to cby)architectural designs for a pladne
embassy building. First Amended Complaint, Dkt. #3 (“Compl.”), 1 73. Both Sturdza and
former defendant Angelos Demetriou submitted designs to the UAE’s desigetdtmngn
1993. Id. 11 13-14. The UAE selected Sturdza and began contract negotidtiofi$.21, 29-
34. However,lte UAE never executed a final contract with Sturddaf{ 35, 39. Instead, the

UAE contracted with Demetriou to design and build the embassy builtin§j.42. Demetriou
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revised his 1993 designs and submitted new versions in 189f 46. Sturdza allegethat the
UAE infringed on her copyright by providing Demetriou with her design, or atcodag andoy
copyingher cesignfor submission to regulatory authorities and construction of the buildiihg.
19 72-73. Disputed issues in this case incthdesimiarity between the designs, thepects of
the designshat areprotectable by copyright, and the extemtvhich Islamicconventions othe
UAE’s competitionmanual dictated the elementsSifirdzas and Demetrics designs.

The parties were instructed to designate experts on or before September 3G&999.
Def’s Mot. at 3;Sturdza v. United Arab Emirate€ivil Action No. 98-2051, 2000 U.S. Dist.
LEXIS 22090, at *10, n. 4 (D.D.C. Oct. 30, 2000). On October 13, 1999, UAE received an
“Expert Witness Report” by Kenneth Britz, dated October 8, 1999. Def's Mot. Exh. A. UAE
acknowledged receipt of the report by letter dated October 13, B¥®laintiff's Oppositon
to Defendant’s Motiomn limineto Exclude Kenneth Britz and Renata Holod as Expert
Witnesses (“PI's Opp.”), Exh. II.

The October 8, 1999 Britz report is a little over one page long, single st
opinions, which concern the similarities between Sturdza’s design and that of lpatibom
Demetriou, appear in three paragraphs at the beginning, followed by a paragraph on
gualifications and a paragraph on fe&s. In the reportBritz explairedthat he was shown
“study sletches and preliminary drawirigsom Sturdza, and “[Sturdzg] design competition
entry as well as that of Angelos Demetriou & Associatéd. He also noted that he was told the
entries werésubmitted to the competition sponsor on approximately the same dateBritz
statel that he“*wasasked to examine both entries and offer an opinion as to whether the two
designs bore a resemblance to one another and to what’extenthe entirety of Britzs

comparison paragrappeardelow:



The two designs share the same orientatiofront, side and rear facades to the streets
surrounding the site. Both have aggregations of space, of the same size and shape,
arrayed in bilateral symmetry about an axis running-wast through the center of the

site. Both have major elements of spacarrounding a large, square, mstiried central

open space, covered by a dome. Both continue this same plan geometry through the same
number of floors. Many functional or programmatic elements appgbe same general
location within the overall building envelope. So the basic horizontal gegrsbhapes of
spaces, shape of the building perimeter, overall massing, fenestrationspositidin of
horizontal and vertical circulation elements are substantially sinttilappears as though

both designsare derived from the same conception of how the building is to be organized
and its architectural ideas expressed.

Id. Britz concluded “in [his] professional opinion, based on the graphic material
presened to me, that the two designme aubstatmally similar.” 1d.

At the time, UAE aised no objection concerning the timeliness or adequacy of Britz’s
report Sturdza designated no other experts. On November 19,MI889] ane, one of
Sturdza’s attornesy withdrew. SeeNotice of Withdrawal, Dkt. #59Then, on December 8,
1999, Sturdza moved to withdraw Steve Teppler, another attorney, and to stay procesetngs.
Dkt. #61. On December 21, 1999, Judge Kollar-Kotelly set new deadlines and ordered Sturdza’s
current counsel to assist in finding replacement cour&stOrder,Dkt. #66. The courset the
close of discovery as December 31, 199@eScheduling Order, Dkt. #43eadlines for
Sturdza’s response to interrogatories and document production, but not for any otheryliscover
were extended through June 16, 2G0Qllowtime for Sturdza to secure new couns8keeDKkt.
#6606, #7717, #382.

Demetriou (originally also a defendahithoved for summary judgmenSeeDkt. #91.
On July 31, 2000, Sturdza filed an opposition to summary judgment, to which she attached a
Declaration ofKenneth Britz (“Britz Dec.”), dated July 31, 2000, a sheet of Britz's

gualifications, and a “Narrative for the Comparison of the Sturdza and Deme&signB for

1 On December 12, 2012, this Court dismistetlclaims agast Demetriou.SeeOrderof Dismissal of Demetriou
Defendants, Dkt##250 (Dec. 12. 2012).



the U.A.E. Competition.” PI's Opp. Exhs. M- Sturdza also attached a “Declaration of Renata
Holod” (“Holod Dec.”), dated July 28, 2000, with Holodidl CV. PI's Opp. Exh. VI.

Britz stated in higluly 2000 declaration that he had been askéctoew the summary
judgment memorandum and exhibits filed by [Defendants] and to render an opinion weitt resp
to certain factual assertions contained therein.” Britz Dec.Mebpined that “[there are
substantial similarities between the design of the U.A.E. embassy subbyit&turdza and the
design submitted by Demetriould. I 6. In his July 2000 declaratidBritz compare Sturdzas
1993 submission to botbemetrious original 1993 @signand toDemetrious 1997 revisions.

Id. 111 6,8, 9. Britz opired that the similarities were “too substantial” toelxplained or requed

by the UAE’s program manuald. § 7. Having reviewed Holosl'declaration, Briz alsfound

the similarities'too substantial” to be explained or required by “any conventions or strictures of
Islamic art and architectureld. 1 8. The threepage “Narrative,” to which Britz attached

various drawings and blueprints, cpanes elements and identifies similarities between the
designs. PI's Opp. Exh. V.

Holod’s declaration states that she was “asked to render an opinion with regatdito cer
factual matters, specifically whether or to what degree the facades of tieaStnd Demetriou
designs are similar, and whether any similarities between these facadesated thgt
conventions in Islamic architecture or requirements of the Program Mantia¢ forA. E.
embassy design competition.” Holod Dec. 1 8. Holod opined that Stutdekestion and
arrangement of the architectural components in her 1993 facade are notalhedifitated by
Islamic convention.”ld. § 11. After comparing the two designs, and opining on the degree to
which each could be seen as borrowing from Islamic architectural conventiood,déolcluded

that “the fagade of Demetriou’s 1997 design is substantially similar todeefeéSturdza’s 1993



design in regard to particular elements...as well as in regard to the setgalianrangement of
theseelements to form a unified wholeld. { 20.

At summary judgmenthe defendants objectéd Sturdza’s intrduction of these reports
on wo ground: first, thata plaintiff cannot offer expert testimony as to “substantial similarity”
in a copyright infringement case, asecondy, that the experts were not properly designated.
SeeSturdza v. U.A.E£2000 U.S. Dist. LEXIS 22090, at *10, n. 4. Judge Kdflatelly granted
the motion for summary judgment &urdza’s copyright clainwithout consideration of the
expert opinions, écause she fourtat the designs were naibstantially similar.ld. at *24.

The court made clear that it was not deciding whether Sturdza improperly indhededoert
materials irher opposition to sumany judgment

On appeal, the DC Circuit reversed the district court’s decision on copyright
infringement. Sturdza v. UAE281 F.3d 1287, 1299 (D.C. Cir. 2002). The Court of Appeals
took issue with the districtourt's method of comparing the two designs, and after undertaking

its own comparison concluded thihe close factual question of substantial similarity could not

2 |n a footnote addressing Britz and Holdke couristated the following:

In status hearings, Plaintiff has informed the Court thathstseconsulted with an expert since
early in these proceedings. Nonetheless, she did not designate any expettstpe September
30, 1999, designation deadline. Discovery closed Decembé®899, Plaintiff was represented by
counsel throughout this period. Because of her failure to properly ang tlesignate experts, it
is impossible for the Court to know whether either of the @gpgwon whom she relies in her
opposition is the personitlt whom she has consulted since the beginning of the litigation.

The court has not relied on any of Plaintiff's expert materials in riegplthese motions.
Accordingly, notwithstanding Defendants’ arguments and Pléntfailure to designate her
expeats, the Court refrains from deciding whether Plaintiff has impitgpecluded their materials
in her opposition.

The court did not rely on the expert materials because it found them aogchms! uninformative
with regard to the alleged copyright imfgement. Were these experts to offer trial testimony
similar to the reports and declarations appended to Plaintiff’'s opposhei©Gdurt would likely
determine that the testimony “does not assist the trier of fact to undetktarevidence or to
determne a fact in issue.” Fed. R. Ev. 702.

Id. at *10, n. 4.



be decided on summary judgment, but rather was a jury quesdiomhe Circuit went on to
guote the Second Circuit @xpert testimony in copyright caséae do not intend to disturb the
traditional role of lay observers in judging substantial similarity in copyrighgscthat involve
the aesthetic arts, such as neusisual work=or literature” 281 F.3d at 1300-01 (quoting

Computer Assocs., Int'l, Inc. v. Altai, In882 F.2d 693, 713-14 (2d Cir.1992)

Il. LEGAL STANDARD
Fed. R. Civ. P. 26 provides, in pertinent part:

Unless otherwise stipulated or ordered by the court, this disclosure must be
accompanied by a written repefrprepared and signed by the witness the
witness is one retained or specially employed to provide expert testimony in the
case or one whose duties as the party's employee regularly involve givimg expe
testimony. The report must contain:

(i) a complete stament of all opinions the witness will express and the basis

and reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iif) any exhibits that will be used to summarize or support them;
(iv) the witness's qualifications, inaing a list of all publications authored in

the previous 10 years;
(v) a list of all other cases in which, during the previous 4 years, the witness

testified as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in
the case.

Fed. R. Civ. P. 26(a)(2)(B). “If a party fails to provide information or identify a sz
required by Rule 26(a) or (e), the party is not allowed to use that information orsaines
supply evidence ... at a trial, unless the failure was substantially justifiecharmless.”Fed.
R. Civ. P.37(c)(1)(A).

A district court has “broad discretion in determining whether to admit or exelxjolert

testimony.” United Sates ex rel. Miller v. Bill Harbert Int'l Constr., Inc608 F.3d 871, 895

(D.C. Cir. 2010) (quotingnited States v. Gatlin@6 F.3d 1511, 1523 (D.C. Cir. 1996)). Under



Fed. R. Evid. 702, one of the requirements for the admission of expert testintivay ise
expert’s scientific, technical, or other specialized knowledge will helgidreof fact to
understand the evidence or to determine a fact in issue.” Fed. R. Evid. 702{hyourts act as
gatekeeperonly admittingexpert testimonyhatis both relevant and reliabl&ee Daubert v.
Merrell Dow Pharm., Ing.509 U.S. 579, 589 (1993umho Tire Co., Ltd. v. Carmicha&l26

U.S. 137, 141 (1999) (applyirigaubertto nonscientific expert testimony).

1. DISCUSSION

UAE makes three arguments in its motion to exclude Britz and Holod as expersestnes
First, UAE argues that Judge Kollgotelly already determined atsumary judgment that
Sturdza failed to properlgnd timelydesignate the two experts, and that the expert ralster
were conclusory and uninformative. Def's Mot. at 2-4. Second, UAE contends that the
disclosures for each expédil to satisfy Fed. R. Civ. P. 26 and Fed. R. Evid. 7102at 46.
Finally, UAE arguesthat expert opinions may not be introduced on the question of “substantial
similarity,” because that question is decided from the perspective of an “ordinary reasonabl
person.” Id. at 6.

Sturdza elies on the fact that UAB not obgctat the timeo thelate designatiorof Britz,
and never sought to depose Britz or Halledpite many years of notic®l's Opp. at 4.She
draws the Court’s attention soJuly 1998letter from Britz offering‘preliminarycomment$on
the similaritybetween the designs, which Stzadriginally filed on January 21, 199%eed. at
4, Exh. I. As justification for the delain designating BritzSturdza points to problems with her

own counselreflected in the motions to withdravid. at 5. She also argues that the expert



reports would assist the jury and weedailedenoughto satisfyFed. R. Civ. P. 2@nd fulfill its
purpose, which is to eliminate surprise and reduce waste in discddeay.56.

A. Plaintiff's Proposed Expert Renatddolod

Sturdadoes not contest the untimeliness of Hoso@port. Shedid not file Holod’s
report until July 31, 2000, and then did so in the context of an opposition to a motion for
summary judgmentThis wasa full ten months after the deaddifor designating experts, and
long after discovery had closed. Regardless of whether Holod’s report compheeedi R.
Civ. P. 26 or Fed. R. Evid. 702, and regardless of whether a court should permit Holod to opine
as to “substantial similaritythe Courtwill not ignore the lateness of Holod’s designatiétule
37 prohibits the use of such a witnessléss the failure was substantially justified or is
harmless.” Fed. R. Civ. P37(c)(1YA). Sturdza offered no justification for the failure to timely
designate Holod. The Court acknowledges the turnover of counsel that Sturdza exghdvigince
as Judge KollaKotelly noted, Sturdza did have representation at relevant ti8e=2000 U.S.
Dist. LEXIS 22090, at *10, n. 4. More importgntthe designabin of an expert in response to a
motion for summary judgment, after discovery had closed, could not help but prejudice UAE.

B. Plaintiff’s Proposed Expert Kenneth Britz

As for Britz,the Court notes at the outsetttitas unclear from the language of Biganitial

report, dated October 8, 1999, what set of designs he was purporting to coBngarstated
that he was shown “[Sturdz'design competition entry as well as thaoigelos Demetriou &
Associates which were in his understanding, “submitted to the competition sponsor on
approximately the same datePl's Opp., Exh. Il. This stronglyuggests thaBritz compared
Sturdzas and Demetrigs 1993competition entriesnly, and not Demetriog’laer revisions.

Those later revisionglay a crucial role in Sturdzatheory of liability. SeeCompl.§ 7273. To



the extent that the similarities betweea 1993 entriebas any relevance to the cabere is no
specific detd as to which materials Britz actually reviewed for that initial repdithat the Court
cannot resolve even this basic ambiguity demonstrates why Britz’'s rap®itbfsatisfy Rule 26.

Rule 26 requiresd complete statement of all opinions the witness will exprestharuhsis
and reasons for them,tHe facts or data considerby the witness in forming themahd “any
exhibits that will be usd to summarize or support them.” Fed. R. Civ. P. 26(8)@)-(iii).

Britz’s initial report may have contained a complete statement of his opbubthe “basis and
reasons” for the opinion, and the underlying “facts and data” receive only glat@ngon in a
single paragraph (out of three total paragraphs that comprise the entire opliierg.are no
attached designs or drawings, nor even any specific reference to which desiawiogs Britz
consulted. Britz supplied a series of cursory comparisons, explaining vague¢hetdasigns

have the “same orientation of front, side and rear fagatihed they ‘have aggregations of space,
of the same size and shape, arrayed in bilateral symmetry about an axis eastivest

through the center of the site,” that they bdthve major elements of space surrounding a large,
square, multstoried centrleopen space, covered by a dome,” with this same geometry through
eachfloor, and that “nany functional or programmatic elements appear in the gameral

location within the overall building envelopeld. These statementwjth noreference to
specificbackground materials, canndear thethreshold for Rule 26 disclosures.

Sturdzaalso missed thdesignation deadline for Britz’s initial report by about two weeks.
The Court acknowledges the possibility tBairdzamay have encountered difficulties with
counsel, buheverthelesshe was representedring that period. She has eplainechow
and why the alleged difficulties with counsel prevented her from properly anlg tiesgnating

an expert with whom, as Sturdza emphasizes, she had been in commufocatiean a year.



SeePl's Opp. at 2.1t is true thalUAE could have objecteal the time andthat UAEhas not
identified any particular harm it suffered duehe lateness of Britg initial report. However,
even if the Court were inclined to forgitleetwo weekdelay, Britz's October 8, 1999 report
falls well belowthe requiremets of Rule 26.

Britz’'s laterdeclaration, by contrast, contains much more dasaibthe basis for his
opinions, and includes the source materials on which he based his comp&a8iseriss Opp.
Exhs.1ll, V. It also appears to compare Sturdza’s 1993 design to Demetriou’s1@23997
designs.Britz. Dec.16, 8, 9. But thesmaterials like Holod’s report, were submitted ten
months after the deadline, in an opposition to summary judgment. As with Holod, Sturdza has
no legitimate justification for the delayt would frustrate the fundamental purposes of Rule 26
to permit a party tahrust an expert through the door wathursory, ongzage reporof uncertain
relevancethensubmita suppgementary full reportmuch laterJong after discoveriad closed
andin the context of briefing on dispositive motiorBecausesturdza failed to timely and
adequately designate her expert witnesses, the Court grants UAESs.mot

Furthermorethe Court concurs with Judge Kollar-Kotelly’s observation that the reports are
“conclusory and uninformative,” at least with respedBtivz’s initial report and muclof
Holod’s report. See2000 U.S. Dist. LEXIS 22090, at *10, n. 4. The Court is confident that the
jury can grasp the parties’ arguments concerning the similarity of thiteatahal facade and
design without the experts’ aid. Both the district court and the Court of Appeals, on thecevide
in the record and without expert opinions, undertook thorough and detailed comparisons of
architectural elementsSee2000 U.S. Dist. LEXIS 22090, at *10-24; 281 F.3d at 1297-99.

As the DC Circuit explained on appeal, “substantial lsinty” is to be assessed from the

perspective of an ordinary lay observ&turdza 281 F.3d at 1296'$ubstantial similarityexists

10



wheretheaccused work is so similar to the plaintiff's work thabedinary reasonable person
would conclude that the defendant unlawfully appropriated the plaintiff's proteetipression
by takingmaterial of substance and valiie Both Britz and Holod explicitly offexd conclusions
as to the “substantial similarity” of the two desigasd Britz did so repeatedig$eeBritz

“Expert Witness Report,” Def’'s Mot. Exh. A; Britz Dec. 11 6-9; Holod Dec. 1 20. These are
opinions as to the ultimate question of fact, which rests with the trier of fact emdesiecided
according to the perception of an ordinary obser@&urdza 281 F.3d at 1296/hitehead v.
CBS/Viacom, Inc315 F. Supp. 2d 1, 10 n. 6 (D.D.C. 20(junte v. Universal Music Grp.
563 F. Supp. 2d 41, 43 (D.D.C. 2008).

This case is unlike the highly technical casigsd by the DC Circujtin which courts
have determined that expert testimongybe needed to help jurors assess substammarity.
SeeSturdza 281 F.3d at 130Citing Whelan Assocs. Jaslow Dental Lab., Inc797 F.2d 1222,
1232 (3d Cir. 1986{permitting expert testimony due to tlemmplexity and unfamiliarity [of
computemprogramslo most members of the publicihd Computer Assocs982 F.2dat 713-14
(permittingexpert evidence on substantial similarity in computer prognéingement case)
Here the trier of fact will compare facades and basic architectural deSigus, in this case at
least,no expert testimony is needaalassist the trier of fact in determining whettrer works
areso similar‘that anordinary reasonable person would conclude that the defendant unlawfully
appropriated the plaintiff's protectible expressioBturdza 281 F.3d at 129&eealso Rottlund
Co. v. Pinnacle Corp452 F.3d 726, 731 (8th Cir. 200@¢jecting expert evidence in
architecture copyright caseheresubstantial similarity wathe only issue before the yjr
Computer Assocs982 F.2d &713-14 (permitting expert in computer program copyright

dispute, but clarifying the court’s intent not to “disturb the traditional roleyobleservers in

11



judging substantial similarity in copyright cases that involve the aesthetjcach as musi
visual worksor literaturé); T-Peg, Inc. v. Vermont TirebWorks, Inc.459 F.3d 97, 116 (1st
Cir. 2006) (explaining, in the context of an architectural copyright disthag'the need for
expert testimony may be greater in cases involving complex subject iatteteavingto the
district courts discretion the determination of whether expert testimibagmissible, would

help the trier of fact).

NOW, THEREFORE, itis, hereby

ORDERED that Plaintiff UAE’s Motionin limineto Exclude Kenneth Britz and Renata

Holod as Expert Witnesses@GRANTED.

November 5, 2013

/‘
&,bﬂ% Tl i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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