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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELWOOD J. COOPER
Plaintiff,
V. Civil Action No. 99-2513RBW)

UNITED STATESDEPARTMENT OF
JUSTICE et al,

Defendans.

~_ e T e

MEMORANDUM OPINION
Elwood J. Coopef‘the plaintiff”), proceedingro se brings this action against several
federal agencieSthe defendants”under the Freedom of Information Act (“FOIA”), 5 U.S.C. 8
552 (2012). The plaintiff seeks “to obtain all records related to his arrest and praosdaouitie
hopes of uncovering documents that he believes will prove thats conviction was illegal

Cooper v. DOJ, No. CIV.A. 99-2513 (RMU), 2005 WL 670296, at *1 (D.D.C. Mar. 22, 2005).

Five motions areurrentlypending before the Court: (ffjedefendants’ Second Renewed
Motion for Summary Judgme(itSecond Summary Judgment Moftipr(2) the plaintiff's
Second Cross-Motion for Summary Judgment in Opposition to Defen&eushd Renewed
Motion for Summary Judgment (“Second Cross-Motion for Summary JudfmE@)tthe
defendants’ Motion for Extension of Time to File Reply and Opposition to Pfariiécond
CrossMotion for Summary Judgme(itMotion for Extension of Time to File Reply Brigf’(4)
the plaintiff’s Motion for Entry of an Order Granting Cross-Judgment as Concededioe

Alternative, Discoverys a Matter of Law and Cause (“MotitmConced®; and (5)the
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plaintiff's Motion for Enlargement Gt of Time Having Expired (“Motion to iargeTime”).!
Uponcarefulconsideration of the parties’ submissions and the entire record in this case, the
Court concludes that it must grant in part the defendants’ Second Summary Judgmemt Moti

deny the plaintiffsSecond Cross-Motion for Summary Judgmenant,nuncpro tunc,the

! This footnote serves to shed light on why earlier rulings on thesemsatiere not rendered his case was
randomly assigned to the undersigned in April 2012. On June 25,tB81Q20ourt issued an order that
administratively closed the case pendingHar order of the CourtThe record does nogflect why the case was
closed. Subsequently, the Court ruled on the parties’ original emssons for summary judgment. kWever,

while the Court’s decisiolargely granted summary judgmentttee defendats, an issue remained for the parties to
brief.

To that end, the parties filed the pending Ciidsgions for Summary Judgment in July and September of 2013.
However, becausthe defendants did not receive thlaintiff’'s CrossMotion for Summary ddgment in a timely
manner, the defendants filed the pending Motion for Extension of Timéet&®Eply Brief. On September 27,
2013, oblivious to the fact that the defendants received his-®tossn for Summary Judgment late, the plaintiff
filed the penthg Motion to Concede.

While thesefour motionswere pendingand before th parties had finished briefing the motipas October 2
2013,the defendants filed theliMotion to Stayin Light of Lapse of Appopriations” Defs.” Mot. to Stay, whichthe
Court referenceas ‘Motion to Stay’ In thar Motion to Stay the defendants’ counsel represented that certain
defendants could not work on FOIA matters due to a lapse in government agogrid. at 2. Therefore, the
defendants requested that “all current deadlines for the parties be extenmeensurate with the duration of the
lapse in appropriations.Id. at 2.

In an order entered on October 7, 2013, the Court grantéddtien to Stay The October 7, 2013 order
provided that “aldeadlines in this case shall be extended for a period commensurate withatfienbf the lapse
in appropriations.”

The defendantshereafteffiled ther reply brief on October 27, 2013 owever, the defendants did not notify the
Court thatthe lapse in appropriations had goasly ended and that the stayostd be lifted.

The Gurt became aware of this oversigind, in a minute order entered on May 14, 2015, promptly notified the
parties toprovide status reports. In thainute oder, the Court noted that the “case [had] been administratively
closed since June 25, 2012, without the parties, particularly the defenaidwising the Court that it should be
reopened.”

The history of events the Court has been able to recohfdilsdto elucidatevhy rulings were not rendered on
these four motiongn a timelier fashion. It may be that, because the case was stayed andteatiaelisclosed in
June 2012, the four motions were never properly activated on the dock#texrtbre, went unnoticed. However,
thistheorydoes not explain how the Court was able to rule on other motions thattiles fied after June 2012.
An alternative explanation is that, when the Court stayed all deadfirthe case for a period commensurgith
the lapse in appropriations, #efour motions were inadvertently deactivated. If this is the case, it is éasies
(1) how they might have gone unnoticed by the Court; and (2) how thigwmdte occurrence could have been
avoided had the pes, particularly the defendants, notified the Court that the lapseiomations had ended and
thatthe staycould be lifted In any event, the Court regrets the delay and has to take resporfsibility



defendantsMotion for Extension of Time to File Reply Brief, deny the plaintiffistion to
Concede, and grant, nunmgunc,the plaintiffs Motion to Enlarge ime.?
l. BACKGROUND

Originally filed in September 1999, this case has a long amgblicated procedural
history. Insetting forththe relevant factual and procedural background, the @oantisheavily
on prior opinions and orders issued in this case.

The plaintiff is ‘currently incarcerated at the U.S. Penitentiary in Coleman, Florida,
where he is serving a life sentence after being convicted of drug traffidkemgesin the

United States District Court for the Southern District of Flofidaooper v. DOJ, 890 F. Supp.

2d 55, 58 (D.D.C. 201Zxitation omitted). On May 3, 1999, the plaintifiSubmitted separate
FOIA requests to the Drug Enforcement Administration (“DEA”), the Un8tdes Customs
Service (“Customs”), the Bureau of Alcohol, Tobacco, Firearms, and ExplosiveBE'{,Aahd
the United States Marshals Service (“Marshals Servicat).”The plaintiff sought records

“concerning his arrest and prosecutiotd. These agencigwocessed the plaintiff's request and

2 In addition to the documents preusly referenced, the Court considered the following submissionadhing its
decision: (1) the defendants’ September 19, 2005 Letter {(“3@@5 Ltr.”); (2)the District of ColumbiaCircuit's
SecondRemand Order (“Second Remand Offig3) the Courts September 11, 2012 Opiniors€pt.2012 Op.”);
(4) the Court’s Jum 20, 2013 Order (“June 2013 Orge(5) the defendants’ Supplemental Declaration of William
E. Bordley (“First Supp. Bordley Decl.”); (6) the defendants’ Seental Declaration of Leill. Wassom (“Supp.
Wassom Decl.”); (7) the defendants’ Second Supplemental Declarationliagfi\i. Bordley (“Second Supp.
Bordley Decl.”); (8) the defendants’ Declaration of William C. Little,(Jtittle Decl.”); (9) the defendantd¥otion
to Stayin Light of Lapse of Appropriations (“Defs.’ Mato Stay”); (10) the defendants’ Status Report (“Defs.’
Stat. Rep.”); (11) the plaintiff's Status Report (“Pl.’s Stat. Refj12) the defendants’ September 19, 2005 Letter,
Exhibit 1 (“Sep. 2005 Ltr., Ex. 1); (13) the defendants’ Statement of Material Facts not in Genuine Disptite wit
Respect to Second Renewed Motion for Summary Judgfiigefls.” State.of Mat. Facts”); (14 the plaintiff's

Notice of Filing and Intent to Reply in Opposition to Defendanem@&ved Motion for Summary Judgment and to
PermitLimited Discovery (“Pl.’s Mot& Intent Reply Opp’rto Defs.’ First Mot. Summ J.”); (15) the plaintiff's
Motion for Reconsideration and/or to Alter or Amend the Court’s September 12 (td&r and Memorandu

(“Pl.’s Mot. to Recon.Sept.20120rder& Mem.”); (16) the defendantSecond Supplemental Declaration of
William E. Bordley, Exhibit A (“Second Supp. Bordley Decl., Ex. A"); (1fi¢ defendants’ Supplemental
Declaration of Leila I. Wassom, Exhibit H (ip. Wassom Decl., Ex. H”); and (18) the defendants’ Reply in
Support of Second Renewed Motion for Summary Judgment and Oppositions tofBl&ntgsMotion for
Summary Judgment and for Discovery (“Defs.’” RefplyPl.’s Second Croskiot. for Summ. J.”).



released to him the documents that they deemed “not subject to various [FOIA]ierariidl.
(alteration in original) (internal quotation marks omitteHpwever, the same agencies released
other documentswith redactions corresponding to digable exemptions” under tHeOIA. Id.
at 59 (internal quotation marks omitted).

On May 28, 2003, Judge Thomas Penfield Jackson, a former member of this Court, found
thatthe agencies had “fullypompiledwith their FQA obligations in responding to [the
plaintiff's] requests.”1d. (internal quotation marks omitted). Therefore, Judge Jackson “granted
[the defendants’motions for summary judgmerit. Id. The plaintiff appealed and, on April 23,
2004, ‘the District ofColumbia Circuit vacated Judge Jackson’s order and remanded the case to

this Court! Id. (citing Cooper v. DOJ, No. 03-5172, 2004 WL 895748, at *1 (@IC.Apr. 23,

2004) (per curiam))The Circuit's decision concerned onlytie search for records caraed by
the Marshals Service.Id. (citation omitted). The Circuit held that the Marshals Servidel not
comply withthe FOIA becaust failed toconduct an adequate seafchcertain “cashies
checks” of whose existence the plaintiff “offer[ed] pf® 1d. (citation omitted).

On remand, “Judge Jackson scheduled a status conference for July 13,18004.”
(citation omitted).However,none of the parties appearedor@equently, Judge Jackson
dismissed the case from the bench because the casithiecks in dispute had been turned over
to [the plaintif].” 1d. (citation and internal quotation marks omitted). On October 28, 2004,
“this case was randomly reassigned to Judge Ricardo Urbinadeafiotmer member of this
Court,” following Judge Jackson'’s retirement. at 6Q In March D05, Judge Urbina denied
the plaintiff’'s two motions “seekig reconsideration of Judge Jackson’s dismissal orddr.”

(citing Cooper, 2005 WL 670296, at *1-3).



“Cooper again appealed the dismissal sfdase tahe Circuit on March 28, 2005.1d.
at 60. In September 2005, while the plaintiff's second appeal was pentied/jdrshals
Service and DEAnade additional dmuments relating to the cash&rchecks available {tim].”
Id. (internal quotation marks omitted)According to the defendants, this release of records
resulted from a search by the [Marshals Service] for three cashier’'s checkscfeotih
response to the Circuit’s first remand in April 2004d: (alteration in orginal) (internal
guotation marks omitted)Thesedocuments, according to the defendants’ counsel, included
“eighty-four (84) pages from the [Marshals Service] plus j@@es referred to the [ for
processing.2 Sep. 2005 Ltr.at 1. The defendants’aunsel further stated that “[rJedactions
have been made to some of the other documents pursuant to [FOIA Exemptions 2 &hd 7].”

On December 28, 2008)e Circuit “vacated Judge Jackson’s July 13, 2004 dismissal
order” and remandetthe case for theegond time._Cooper, 890 F. Supp. 2d afdiing Second
Remand Ordgr TheCircuit's secondemand ordemnstructedthat, “[o]n remand, the district
court shall reevaluate the adequacy of the United States Marshals Servicesgarch for
recordsin general’ Second Remand Ordat 1 In so rulingthe Circuit reasoned that the
United States Marshals Servis@roduction of “additional records responsive” to the plaintiff's
FOIA request during the pendency of his second appeal “cast[ed] even more doubt on the
adequacy” of the Marshals Service’s initial searith. The Circuit further instructed this Court
to “address any challenges made by the [plaintiff] to the redactions assodtatédusv

production.” Id.

3 There is some confusion in the record as to whether the number of pagetyisheaghor eightsfour. Compare
Sept. 2005 Ltr. at ith Supp. Bordley Decl. 1 10 (suggesting that the true number is dlgkty). The plaintiff
indicates that the correct number is eigfayr. Pl.’s Second Crogdot. for Summ. J. at 1 & 1 1-8. Therefore,
the Court will assume that the number is eigotyr. In any event, whether the correct number is eitfivge or
eighty-four is immaterial to the Court’'shalysis.



Followingthe Circuit's second remandilie parties filed renewed cresotiors for
summary judgment."Cooper, 890 F. Supp. 2d at 60. “On April 20, 2012, this case was
randomly reassigned to the undersigned member of the Court upon JudgesUdidirerent.

Id.

On September 11, 2012, this Court issued an opinion granting in part the defendants’
renewed motion for summary judgmengep. 2012 Op.Regardinghe adequacy of the
Marshals Service' search, the Court held that the Marshals Serdembnstrated thats search
was rasonable.”_Cooper, 890 F. Supp. 2d at 64. However, the Court decided to “defer
consideration” othe challengethat the plaintiff made to th@efendantstedactionsof the
documentseleasediuring his second appedt. at 65. The Court came to thisonclusion
becausgin part, the defendanjsstified theseredactionson “[FOIA] Exemgion 2 [grounds],
which protects matterglated solely to the internal personnel rules and praaiicas agency.

Id. at 64 (internal quotation marks omitted) (citing 5 U.S.C. 8§ 552(b)(2)). But, the defendants
stated that “all components have recently been instructed to review the prevttuddings

under Exemption 2” in light of the Supreme Court’s decision in Milner v. Dep’t of Navy, 562

U.S. 562, 569 (2011)ld. at 65 In Milner, “the Supreme Court abrogated and narrowed the

expansive interpretation of FOIA Exemption 2 advanced by the District of Caubatauit in

Crooker v. ATF, 670 F.2d 1051, 1073 (D.C. Cir. 1981y” at 64. Therefore, the defearts
stated that they would “file supplemental information regarding Exemption 2bes#me]
available.” Id. at 65 (internal quotation marks omitted). In view of these developments, the
Court deemed it “inappropriate at [th&the to assess theqpriety of the Marshals Service’s

invocation of Exemption 2.'1d. Additionally, because the Marshals Service invoked both



Exemgions 2 and Tor several document&he Court . . . [deferred] consideration of the
Marshals Service'swocation of both exemptioris.id.

Subsequently, the Coussueda briefingschedule concernirthe sole remainingsue,
i.e.,the “redactions made to the additional documents produced to the plaintiff in September
2005”7 June 2013 Order at 10. According to bmefing schedule, the defendants were required
to submit theirSecond Summary Judgment Motion “on or before July 22, 2013, he&lplaintiff
had to file his Second Cross-Motion for Summary Judgment “on or before August 22,idQ13,
andthe defendants had file thar reply brief“on or before September 5, 2013d.

On July 22, 2013, the defendants filedittg&econd Summary Judgment Motiddefs.’

Second Summ. J. Motn this filing, in light of Milner, the defendants expressly abanetbn

Exempton 2 as a justification for tiveredactionsand ‘{relied] on only Exemptions 7(C), 7(D),
7(E)[,] and 7(F).”Id. at 3. As a general matteExemption 7 protects certain categories of
“records or information compiled for law enforcement purposes.” 53J&552b)(7) (2012).
To support the Second Summary Judgment Motjdime defendants relyn the
following declarations:[1] [the] Supplemental Declaration of William Bordley,[hereinafter,
“the first supplemental Bordley declaration[2] the Supplemental Declanah of Leila I.
Wassonihereinafter,; the supplemental Wassom declaratjon . , [3]the Seond
Supplemental Declaration William E. Bordley [hereinafter, “the second supplemental Bordley
declaration”] and[4] the Declaration o¥illiam C. Little, Jr.[hereinafter, the Little
declaration”]. . ..” Defs.” Second Summ. J. Mat.1 These declarations provide necessary
background information regarding the plaintiff's FOIA requests and thadiiés’ responses to

them.



Bordleyis the Marshals Service*&\ssociate General Counsel and Freedom of
Information/Privacy Act Officer.”First Supp. Bordley Decl.  His first supplemental
declaratiordiscussednter alia, the eightyfour documents that the Marshals Service produced to
the plaintiffin September 2005Seeid. 1 10. According to the declaration, the Marshals Service
applied Exemption 2 to these documents to redact “case numbers used by inestigaicies
to link particular asset records with ongoing investigation or litigatidd.” 11. Additionally,
regarding the same documents, the declaratites that the Marshals Service relied on
Exemption 7(C) “to withhold the names and telephone numbers [of] law enforCeffieers
and other government employees and third-party individudds . 12. However, the second
supplemental Bordley declaratistates thatpn August 28, 2012, the Marshals Service “made a
supplemental release of . . . [documents] consistitiggoddministrative markings and internal
case numbers that were previously withheld pursuant to Exemption 2.” Second Supp. Bordley
Decl.§ 3. According to Bordley, the Marshals Service took this action “in light of the f8apre
Court decision irMilner.” 1d. 2.

Wassonis a DEA “Paralegal Specialistvho reviews FOIA “requests received by [the]
DEA.” Supp. Wassom Ded1-2. The supplemental Wassdeclaration discussgsiter
alia, the 102 documents made available to thenpfawhile his second appeal to ti@&rcuit was
pending. Id. 1 7-8. Wassonstateghatseveralof these documents “contain ‘violator
identifiers’ consisting of @EP (Geographical Drug Enforcement Program) codesl.’] 38.

She further states th@tviolator codesare assigned to all DEA cases at the time the case file is
opened and indicate the classification of the violator, the types and amount of suspssed dr

involved, the priority of the investigation and the suspected location and scope of criminal

4 The Court will refer to the ®EP codes as “G violator codes.”
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activity.” 1d. § 39. Wassomadds that, pursuant to Exemptioritis DEA“withheld” the G
violator codes ofia few” of these documentdd. 11 38, 40. Beyond that, tdeclaration cites
Exemption 7 to justify the redaction of the “identities of DEA Spe&gents, other Federal,
state/local law enforcement officers, and attorneyd.’y 46 seealsof| 43-45, 47-49, 55-58.
In the same declaratiollyassomalsorelies on Exemption 7 to support the decision to withhold
“in their entirety” a handful of documents containing “information about a confadesaiurce
and his/her drugelated interaction with third partiesid. 1 53-54.

The last declant, Little,is aDEA “attorney whose primary responsibilities are matters
involving [FOIA] . . . litigation in which [the] DEA is an ietested party.Little Decl. 3.
Little stateghat, in itsSeptember 11, 2012r@er,the Court directed “the review of withholding
in this case pursuant to FOIA Exemption [2]d. 1 10. In response to the order, Litlleclares
that the “DEA is no longer asserting FOIA Exemption [2] and is assertitgy E&emption [7]
to withhold violatorcodes, id. § 11, which the Little dearationstatesncludes‘NADDIS
numbers,® id. § 15. According to Little, “[N violator codeate multidigit numbers assigned
to drug violators and suspected drug violators kntwthe] DEA and entities that are of
investigative interest.’1d. § 19 Little further declares that the violator cotiéare part of [the]
DEA'’s internal system ofdentifying information and individuals in furtherance of [the] DEA’s
enforcement responsibilitiesghd that “[tlhese numbers and codes reflect procedures prescribed
by the DEA Agents Manual.ld.  16. Little then generally assertisat the violator caek fall
under Exemption 7 because releasing them would “thwart the DEA’s investigadivava

enforcenent efforts.” Id. § 20. More specifically,ittle declares that

5 The Court will refer to the NADDIS numbehereafteias “N violator codes.”

6 Unless otherwise noted, the term “violator codes” refers to G violator code$ @plator codes collectively.

9



The release dfG violatorcode$ would help idenfy priority given to narcotic
investigations, types of criminal activities involved, and violator ratings. $tsspe
could decode this information and change their pattern of drug trafficking in an
effort to respond to what they determined [the] DEA knows about them or avoid
detection and apprehension and create excuses for suspected activities. . . .

[N violator codes] . . . are unique and personal to the individual to whom the

number applies. Because of the manner in which [N violator cadesisgined

and methods for which they are used, release of the information could allow

violators to avoid apprehension, and could place law enforcement personnel or

informants in danger, since many details of a DEA investigation would be
disclosed. If these dats of DEA investigations were known, violators would be
aware of how to respond in different situations where detection and/or
apprehension are eminent. They would be able to respond in a manner that would
help them avoid detection and arrest.

Id. 1120-21.

On August 22, 2013he plaintiff submittechis Second Cross-Motion for Summary
Judgmenby mailing it throughthe prison mail system. Pl.’s Second Cross-MwtSumm. J.
seealsoDefs.” Mot. Ext. Time td=ile ReplyBr. (“Defs.” Mot. Ext. Time Rply”) at 1;Pl.’s Mot.
to Concede at 3. However, the defendants did not receive the plaintiff's Second Cross-Mot
for Summary Judgmenintil sometime around September 13, 20D&fs.” Mot. Ext. Time
Reply at 1; Pl.’s Mot. to Conce@e 3 which wasafter thefiling deadline of September 5, 2013
by whichthe defendantkad to opposthe plaintiff's Second Cross-Motion for Summary
Judgment and reply in support of their own Second Summary Judgment Mbiedefendants
then sought aextension of time to filéheir reply brief, Defs.” Mot. Ext. Time Reply,
requesting thathe Court extend the deadline for filing thegply brief to “Gctober 7, 2013,s0
that they wouldchave “a reasonable amount of titegprepare an appropriate repl id. at 1.

On September 27, 201Be plaintiff filed his Motion to Concede. Pl.’s Motion Concede.

In this motion, the plaintifisought the entry of an order granting his Second Cross-Motion for

Summary Judgmerias concededunder Local Civil Rule 7(b).As supportfor this request, the

10



plaintiff asserted that the defendants “failed to filengety reply” to his Second Cross-Motion
for Summary Judgmentd. at 1.

On October 2, 2013he defendants filetheir Motion to StayDefs.” Mot. Stay,in which
their counsel represented th&épartment oflustice attorneys and employeéshe [Marshas
Servicg and the [DEA]” were “prohibited from working” on FOIA matters due to the lapse of
government appropriationgd. at 2. Therefore, the defdants requested that “all current
deadlines for the parties be extended commensurate with the duration of the lapse i
appropriations.”ld. at 2. Thedefendants further asked the Court to refrain from “setting any
automatic deadlinéso that they couldrhake sure that necessary coordination and review
[could] be accomplished in the wake of the curfgoivernment] shutdowh Id. at 2-3. In an
order entered on October 7, 2013, the Court grahelotion to Stay, Oct. 7, 2013 Oer,
ordeing that “all deadlines in this case shall be extended for a period commensurate with the
duration of the lapse in appropriations,” Ml/ithout notifying the Court that the lapse in
appropriations had endetietdefendantiled thar reply brief on October 27, 2013.

After the defendants filed the reply briaefy actionwas taken in the case for
approximately 1.5ears® Then, on May 15, 2015, the Court issued a minute order directing the
parties to file a status report “advising the Court as to whether thehzadd be reopened and
whether the pending motions are still valid or have been resolved and thus are moot.” May 2015

Minute Order. The defendants responded to the Court’'s minute order on May 2%ta04§,

” The October 7, 2018rder was entered as a minute order, whose content appears as text on thesloggetsed
to a separate document, and is not associated with a specific docket number.

8 As explained irfootnotel, the record des not fully reflect whyaction was not taken to resolve the motions
earlier. However, the Court is ultimately responsible for the delay.

11



that they weréunaware of any developmentsthis case . . . that would render the pending
motions moot.” Defs.’ Stat. Repat 1.

On June 4, 2015, the plaintiff filed his MotiemEnlargeTime, Pl.’s Mot. to Enlarge
Time, asking that the Court extend the deadline to file “his status report as tentheticase
should be reopened” to June 15, 2015, id. at 1. Approximatelypnonth later, while his
Motion to EnlargeTime was pending, the plaintiff filed his status report. Pl.’s Stat. Rep.

. STANDARD OF REVIEW
“FOIA cases typically and appropriately are decided on motions for summary pidgme

Defenders of Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83D&3.C. 2009) (citations

omitted). Courts will grant summary judgment to an agency as the movant if it skabwsetie
IS no genuine dispute as to any material fact and if the agency is entitledrteeptdgs a matter
of law. Fed. R. Civ. P. 56(aMore specifically, in &OIA action tocompel production of
agency records, the agency “is entitled to summary judgment if no matetsahrfacn dispute
and if it demonstrates ‘that each document that falls within the class requéstedhas bee
produced . . . or is wholly exempt froimet [FOIA'’s] inspection requirements.’Students

Against Genocide v. Deptf State 257 F.3d 828, 833 (D.Cir. 2001) (quoting Goland v. CIA,

607 F.2d 339, 352 (D.Cir. 1978)).
Summary judgment in a FOIA case may be based solely ormiafion provided in an
agency’'ssupporting affidavits or declarations if they are “relatively deticand non-

conclusory,” SafeCard Servs., Inc. v. SEC, 926 F.2d 1197, 1200QD.@991) ¢itaton and

internal quotation marks omittgdand when they “[d]escribe the documents and the
justifications for nondisclosure with reasonably specific detail, demoashrat the information

withheld logically falls within the claimed exemption, and are not controvertedthogr contrary

12



evidence in the record [or] by evidenmfeagency bad faith, Military Audit Project v. Casey

656 F.2d 724, 738 (D.Cir. 1981). “To successfully challenge an agereghowing that it
compiledwith the FOIA, the plaintiff must coe forward with ‘specific factslemonstrating that
there is a genuine issue with respect to whether the agency has improftdréldrextant
agency records.'Span v. DOJ, 696 F. Supp. 2d 113, 119 (D.D.C. 2010) (qubtihv. Tax
Analysts 492 U.S. 136, 142 (1989)).

[11.  ANALYSIS
A. Cross-Motionsfor Summary Judgment

1. The parties’ arguments

The only remaining issue for the Court to resolve in this case is the propribgy of
“redactions made to the additional documents produced to the plaintiff in September 2005.”
June 201®rderat 10. The Court deferred consideration of this issueaddlt defendants
could review the previous withholdings under ExemptiomiZight of Milner. According to the
defendants, the Marshals Service ldteteased B the information ovewhich it had previously
asseted Exemption 2.” Defs.” Second Summ. J. Mat2 Likewise, although the DEA had
asserted Exemption 2 over “a fewolator codes, Supp. Wassddecl. | 38,the Little
declaration statethat the “DEA is no longer asserting [Exemption 2] . . . to withhold violator
codes’ Little Decl. § 11. Therefore, the narrower isst@ the Court to address whether
Exemption 7 justifies thdefendantstedactions to the subjedbcuments.

The redactions fall into three general gatges of information.The first category
includes documents revealing the “names and telephone numbers” and “identities/ of “
enforcement officers,” “government employees,” “attorneys,” ahold-party individuals.”

First Supp. Bordley Decl. 1 12; Supp. Wassom DEEKU3-49. The second categopertains to

13



the violator codesSeesupra at pp. 8-10 (describing G and N violator codékg final
category encompasses documents containing “information about a confideatad and
his/her drugrelated interaction with third parties.Supp. Wassom Decl.|$%3-54.

The defendants argue that Exemption 7 apptiedl three categories of redactions,
asserting generallhat the documents at issue weterhpiled for law enforcement purposes
5 U.S.C. 8§ 55)(7) (2012) Then, as tocategory one, the defendants argue that Exemption 7(C)
“was appropriately applied in this case to protect names and personal idgntifgimation of
individuals,” Defs.” Second Summ. J. Mat.7, andthat the [EA properly applied Exemption
7(F) “to further ensure protection of the identifying information and safety ofithdils
associated with its investigation of [the] plaintiff's violent activitieg]. at 9. As for category
two, the defendants asserttiizxemption 7(E) applies to the violator codés. at 10. In
regards tdhe third category, the defendants argue that Exemptions 7(D) audt{fy)the
withholding of documents that “would reveal the identify and information provided by a
confidential source.ld. at 9. The defendants compléteir argument by asserting that they
disclosed “all reasonably segregable” information based on their “limited agfdl@xcision of
[exempt] material.”ld. at 12.

The plaintiff's Second Cross-Motion for Summary Judgnistriay[s] well outside the
limited issue on which the Court requested briefim2gfs.” Replyto Pl.’s Second Cross-Mot.
for Summ. J. at land rehashes arguments that the Court has already rejected. TheisTitiart
the plaintiff’'s voluminous and unfocused arguments into fmuecontentions.The firstis that
the defendants have failed to produce various allegedly responsive docuSezsuysnerally
Pl.’s Second Cross-Motor Summ. J. 11 2—-15or instance, the plaintiff assertat the

Marshals Service “has not rebutted evidence presented by [him] of its withhofdidditional

14



U.S. Treasury checks.Id. § 2;see alsad. § 11 The plaintiff also asserts thi#ie DEA’s search
was insufficient because it did “not [account] for 8 pages of documents[s] deferiteby [the]
ATF ... orthe 39 page[s] from Customs . . Id” { 7. Further, the plaintiff asserts that he “did
not [receive] 10 photographs sent to him by [the] DEAL’{ 15. Additionally, tlb plaintiff
asserts that he “is entitled to full disclosure” of B1@J’s purportedly “belated processing of
10,500 . . . documents subsequent to [the] second remand of this lca$elD.

The plaintiff's second core contention is thia Courterredin its September 11, 2012
opinion. $ecifically, the plaintiff contendthat the Court improperly “focus[ed] exclusively on
the adequacy” of the Marshals Service’s search for responsive racoedponse tthe
Circuit's second remand ordeld. at 4 But the second remand order instructed the Court to
“reevaluate the adequacy of the . . . Marshals Service’s . . . search for feSeodmnd Remand
Orderat 1, and “did_notinstruct this Court to separately examine the adeqobith)ye DEA’s
search forecords,”June 2013®rderat 5 The plaintiff appears to disputas characterization
of the second remand order, assertingithiditected “all defendants to-review their pior
withholding([s] in this case under . . . Exemption 2.” Pl.’s Secoru$sMot. for Summ. J. at 11.

The third core contention is that the defendants have not produced certain documents that
theypurportedly producedFor instance, the plaintiff suggests that the Marshals Service
provided him with only “65 pages” of theghty-four documents that concluded were
appropriate to releasehile his second appeal was pendihg. 3. However, the piatiff also
states in hisecond Cross-Motion for Summary Judgnmtéat counsel for the defendants “made
additional documents available to [him] (84 pages on behalf of [the Marshals $ervjoghile
the second appeal . . . was pendin@l’f 1. Similarly, the plaintiflassertghat he hayet to

receive thirtynine“pages of documents [that the Marshals Service allghed| sent to him on

15



August 28, 2012.”ld. T 5. Therefore, the plaintiftoncludeghathelacks “sufficient
information to justify the sufficiency” of the Marshals Servic&gemption 2 rereview of these
documents.”Id.

The plaintiff's fourth, and final, core contention is the only one that addsethe subject
of redaction. However, insteadditcusang the defendants’ redactions of the documents
released in September 2005, he asserts that the “DEA has not yet . . . providedtjostffic
redactions made to 13 pages of documents it released . . . on January 3)Q0D@.”

By and large,ite Court agreesith thedefendantshat theyproperly redacted the
September 2005 documents. Furthermore, the plaintiff's core conteclganlg lack merit
Thereforeas explained more fully belowhe Courtgrantsin part the defendants’ Second
Summary Judgment Motion and deniles plaintiff's Second Cross-Motion for Summary
Judgment.

2. Legal analysis

When Congress enactdte FOIA, “it set[ ] forth a policy of broad disclosure of
Government documents in order to ensure an informed citizenry, vital to the functioning of a

democratic society.Critical Mass Energy Prect v. Nuclear Regulatory Comm’n, 975 F.2d

871, 872 (D.C. Cir. 1993)nternal quotation marks omitted) (citikdBl v. Abramson, 456 U.S.

615, 621 (1982)). At the same time, however, Congress realized that legitimate governmental
and private interests could be harmed by release of certain types of indoriné&d. (internal
guotation marks omitted) (aig Abramson 456 U.S. at 621). Balancing these private and
public interests, Congress enacted nine exemptioisepFOIA.” 1d.

“The agency bears the burden of establishing that a claimed exemption appiteens

for Respasibility & Ethics in Wash. vDOJ, 746 F.3d 1082, 1088 (D.C. Cir. 20X4ijtations
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omitted. “The agency may carry that burdey submitting affidavits thadescribe the
justifications for nondisclosure with reasonably specific detail, demoashrat the information
withheld logically falls within the claimed exemption, and are not controvertedthogr contrary
evidence in the record nor by evidence of agency bad fddh (titation and internal quotation
marks omitted). Agency affidavis sometimes take the form of\saughnindex,’ but there is
no fixed rule establishing what such an affidavit must look likeld]’(citations and some
internal quotdon marks omitted).

“At times, the FOIA litigatbn process threatens to reveal the very infaonahe agency
hopes to protecnd therefore it may be necessary for thenayg affidavit to contain only taf
or categorical descriptioref the withheld information.”ld. (citations and internal quotation
marks omitted). fh such circumstance)e government need not justify its withholdings
documentey-document; it may instead do so categoryotument by categoryf-document, so
long as its definitions of relevant categories are sufficiently distinct to allogurt to determine
whether the specific claimed exemptions are properly applied (titations and internal
guotation marks omitted). However, categorical designatransbe employed “[olly when
the range of circumstances included in the categdrgracteristically support[s] an inference’

that the statutory requirements for exemption are satisfiddtion Magazine, Wash. Bureau v.

U.S. Customs Serv., 71 F.3d 885, 893 (D.C. Cir. 19§%oting United States v. Landark8

U.S. 165, 176-80 (1998)

The applicability ofExemption 7s at issue herayhich protects from disclosure€cords
or information compiled for law enforcement purposes.” 5 U.S.C. 8§ 552(b)(7) (2abR)ever,
Exemption 7 “exempts such documents from disclosure only to the extent that produdimn of t

information might be expected to produce one of six specified haidey$ v. DOJ 830 F.2d
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337, 340 (D.C. Cir. 19871¥xiting 5 U.S.C.8 552(b)(7)(A)€F)). “Thus, in order to prevail on an
[E]xemption 7 claim, the government must bear its burden of demonstrating both the threshold
law enforcement purpose and the danger that at least one of the specified harmbwdtddnf
disclosuré€. Id. (citing Abramson, 456 U.S. at 622kurthermore, if a requested record

contains information that is exempt from disclosure under one of the FOIA erasa]ny
reasonably segregable portion of a record shall be provided to any person requestiegosdch

afterdeletion of the portions which are exemptTtansPac. Policing Agreement v. U.S.

Customs Serv., 177 F.3d 1022, 1026-27 (D.C. Cir. 1999) (quoting 5 U.S.C. § 552(b)).

In this case, th€ourt’s Exemption 7 analysis proceeds as follows. First, the Court
addresses the threshold requirement that the informatioarbpiledfor law enforcement
purposes. Second, the Coassesses the applicabilitysgecific Exemptions (e.g., 7(C), 7(D))
to theredactions challenged by the plaintiffhird, the Court addsseshe issue of
segregability. Lastly, the Court considers the plaintiff's core contentions.

a. The defendants’ compiled their records for law enforcement purposes

Exemption 7 applies only to “records or information compiledde enforcement
purposes.” 5 U.S.C. 8§ B!)(7)(2012). “[T]he term ‘compiled’ in Exemption 7 requires that a

document be created, gathered, or used by an agency for law enforcement ptigmeediane

before theagency invokes the exemptiorElec.Privacy Info.Ctr. v. U.S. Dep’t of Homeland
Sec, 777 F.3d 518, 522 (D.C. Cir. 201®)Jteration in original) (citation and some internal
guotation marks omittedgert. deniedNo. 15-196, 2016 WL 100369 (U.S. Jan. 11, 2016).
Records or information ammpiledfor law enforcement purposes whetle‘ investigatory
activity thatgave rise to the documents is related to the enforcement of federahtalibere is

a rational nexus between the investigation at issue and the agency’s lave @it duties.

18



Jefferson vDOJ 284 F.3d 172, 177 (D.C. Cir. 2002)tation and intenal quotation marks

omitted). A“criminal law enforcement agencs] invocation of law enforcement purposes
warrants greater deference than do like claims by other agei@gs,830 F.2d at 340

(alteration in original) (citation and internal quotation marks omit&ehalsoCampbell v. DOJ,

164 F.3d 20, 32 (D.CCir. 1998) (citation omitted) (stating that the decision of an agency that

“specializes in law enforcement . . . to invoke [E]xéimp 7 is entitled to deferente

Moreover, the records or information need not have beempiled in the course of a specific

investigation” Tax Analysts 294 F.3d at 7%citation omitted). And “an agency may seek to

block the disclosure of inteahagency materials relating goiidelines, techniques, sources, and

procedures for law enforcement investigations and prosecutions, even when thes1iated

not been comped in the course of a specifitvestigation” 1d. (citation omitted).
Here,thedefendants compilethe documents releasedSeptember 2005 for law

enforcement purposes. The documents were initially created, gathered, and hsed by t

government in the 1997-1999 period, which comes well before the defendants’ September 2005

invocation ofthe FOIA to justify theirredactions._See genesa$ep. 2005 Ltr, Ex. 1.

Furthermore, the plaintitbrought this case to obtain records “concerning his arrest and

prosecution,” Cooper, 890 F. Supp. 2d at 58, and the documents in questivadlherelatel

to those eventsee generallpep. 2005 Lt., Ex. 1. Additionally, all theagenciesrom which

the plaintiff seeks to obtain documenteadaw enforcemat agencies for purposes of the FGIA.

Therefore, the defendantdécision to invok Exemption 7 is entitled to a measure of deference.

9 SeeKarantsalis v. DOJ635 F.3d 497, 502 (11th Cir. 201%j4ting that “théMarshals Service ia law
enforcement agency,"Armstrong v. ExecOffice of the Presiden®7 F.3d 575, 588.3 (D.C. Cir. 1996)
(characterizing the ATF and DEA as “enforcement agencies”); Nation Magaife3d at 894referring to
Customs’ “law enforcement duties”).
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Accordingly, there is no genuine dispute of material fact regarding whathdefendants
compiledthe September 2008ocuments for law enforcement purposes.
b. Category IRedactions

Thedefendard’ category one redactions include documents revealing the “names and
telephone numbers” and “identities” of “law enforcement officers,” “governmeployees,”
“attorneys,” and “third-party individuals SeeFirst Supp. Bordley Decl. § 12; Supp. Wassom
Decl.1143-49. The defendants argue that Exemptions 7(C) and (F) protect this category of
information. The Court agreethat Exemption 7(C) protects this category of information and,
thereforethe Court need not consider the applicability of Exemption 7(F).

Exemption 7(C) protects “records or informatmympiledfor law enforcement
purposesfrom disclosurevheredisclosure “could reasonaldie expected to constitute an
unwarranted invasion of personal privacy.” 5 U.S.C. 8§ 552(b)(7)(C) (2012). Under Exemption
7(C), courts must “balance the privacy interests that would be compromised|bgudisc
against the public interest in release of the requested informiaf@vis v. DOJ, 968 F.2d
1276, 1281 (D.C. Cir. 199Z¢itations omitted).

In terms of privacy, Exemption 7(C) confers broad privacy rights to people involved in
law enforcement investigatien “There is little question that disclosing the identity of targets of
law-enforcement investigations can subject those identified to embarrassment atidl[yote

more serious reputational hafnSenate of P.R. ex reludiciary Comm. v. DOJ, 823 F.2d 574,

588 (D.C. Cir. 1987{citatiors omitted). Moreover, given its breadth, Exemption 7(C) also
applies to “[o]ther persons involved in the investigatiold. (citations omitted). These other

persons are not limited fwrivatecitizenssuch awitnesses, informants, and thipaity
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individuals1® Rather Exemption 7(C}ypically applies to all pesons that “have a substantial
interest in seeing that their participation [in a law enforcement investigation] seansecret,”

including “investigating agents.Senate of P.R823 F.2d at 588 (citations omittedAnd

“while it is true that Governmeirtfficials may have a somewhat diminished privacy interest,
theydo not surrender all rights to personal privacy when they accept a public appointment.”
Quinon v. FBI, 86 F.3d 1222, 1230 (D.C. Cir. 1996) (citation and internal quotation marks
omitted). Thus, althouglthe Circuit has declined to “to imply a blanket exemption for the names
of all [law enforcementpersonnel in all documentd,esar v. DO,J636 F.2d 472, 487 (D.C. Cir.
1980),it repeatedly has endorsed the application of Exemption 7(C) “to withiaohés

addresses, telephone numbers, . . . and other such private information regarding lamentorce

officials, . . . [and] other governmeamployees, Sussmarv. U.S. Marshals Serv., 494 F.3d

1106, 1115 (D.C. Cir. 2007}
Where “the privacy concerns addressed graption 7(C) are present, the exemption
requires the person requesting the information to establish a sufficient reatun f

disclosure” Rimmer v. Holder, 700 F.3d 246, 257 (6th Cir. 2012) (qudiat! Archives &

10 SeeHodee v. FB| 703 F.3d 575, 58@1 (D.C. Cir. 2013) (citation omitted) (recognizing that “private citizens
such as witnesses, informants, and suspelaéve particularly strong privacy interestsSussman v. U.S. Marshals
Serv, 494 F.3d 1106, 1115 (D.C. C#007) (internal quotation marks omitted) (affirming governmergidieation

of Exemption 7(C) to withhold private information of “third party indivéds”), SafeCard926 F.2d ai205
(alteration in original) (citation and internal quotation marks omhitteExemption 7(C) affords broad[ ] privacy
rights to . . . witnesses . . . ."Jenate of P.R823 F.2d at 588 (citation omitted) (“Other persons involvetién
investigatiorwitnessegand] informants . .-also have a substantial interest in seefrag their @rticipation remains
secret.”).

11 See alsHodge 703 F.3d ab80-81 (affirming the application of Exemption 7(C) “to protect private rimiation

of various investigators”schrecker v. DOJ349 F.3d 657, 661 (D.C. Cir. 200@jting cases) (statinthat the
Circuit has “consistently supported nondisclosure of names or othemiion identifying individuals appearing in
law enforcement records, including investigators, suspects, was)emsd informants”Davis, 968 F.2d at 1281
(recognizing that “undercover agents” have “cognizable privacy intenastier Exemption 7(C)BafeCard926
F.2d at 1205 (alteration in original) (emphasis added) (citation and inteiwtatign marks omitted) (“Exemption
7(C) affords broad[ privacy rights to suspects, witnesses, mvestigators.”)Baez v. DO,J647 F.2d 1328, 1339
(D.C. Cir. 1980) (affirming the application of Exemption 7(C) “to the naniéswer and middldevel FBI
personnel”).
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Records Admin. v. Favish, 541 U.S. 157, 172 (2R04)First, the citizen must show that the

public interest sought to be advanced is a significant one, an interest more sipacihaving
the information for its wn sake.” Id. (quoting_Favish 541 U.S. at 172)¥ Second, the citizen

must show the information is likely to advance that intéfesgtl. (Quoting_Rvish 541 U.S. at

172). “Itis well established that the only public interest relevant for purpogeseoiption 7(C)
is ore that focuses othe citizens’ right to be informed about what their government is up to.”

Davis, 968 F.2d at 128@dnternal quotation marks omitted) (citi©J v. Reporters Comm.

for Freedom of Press, 489 U.S. 749, 773 (1p8By contrast Exemption 7(C) broadlygrotects

the privacy interests of all persons mentioned in law enforcement records, whethiee
investigators, suspects, witnesses, or informarsissman494 F.3d at 1115itation omitted).
Because the privaapterestsare generally weightiethe Circuit has held thatinless
access to the names and addresses of private indivahdaring in files within the ambit of
Exemption 7(C) is necessary in order to confirm or refute compelling e@deatthe agency is
engaged in illedaactivity, such information is exempt from disclosur&afeCargd926 F.2d at
1206. Ordinarily, to satisfy this standard, “the requester must produce evitiaheetild
warrant a belief by a reasable person that the alleged [gJovernment impropriety might have
occurred.” Seeésussman494 F.3d at 1115 (quotirkeavish 541 U.S. at 174 The requester
also must seek information that rébativeof an agency’s behavior or performance.” See
SafeCargd926 F2d at 1205 (citations omittedee alsd®avis, 968 F.2d at 1282. Accordingly,

even where the requester alleges misconduct, “bare and undeveloped all¢dalioaswarrant
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a belief by a reasonable person that impropriety might have océuedsman494 F.3d at
1115 (citingFavish 541 U.S. at 174%

In this case, Exemption 7(C) covers thiarmationcontainedn thecategory one
redactions As expounded abovéheCircuit has consistently held that Exemption 7(C) protects
the private information of all persomssolved in criminal investigains, including theinames
or identities,addressg and telephone numbers. And, while the plaintiff alleges that he seeks the
information to investigate potentipfosecutorial impropriety, his bare and undeveloped
allegations do not support a reasoeditlief that the alleged misconduct might have occurred.
Nor has the plaintiff adequately explained how the disclosure of the informatioacatégory
one redactions would be probative of the prosecutor’s alleged misconduct. After @lthitiié
already knows the name$ the government agents whom he accuses of consforgmrap
him. Pl.’s Second Cross-Mdtr Summ. Jat 13. Accordingly, the defendants properly relied
on Exemption 7(C) to redact the informatiortlie category oneedactims®®

C. Category Redactions

The second category of redactionstheeviolator codes.The defendants argue that
Exemption 7(E) justifieshe redaction of these codes andQloairt agrees.

Exemption 7(E) protects records or informatcampiledfor law enforcement purposes
from production wheréhe release(i) “would disclose techniques and procedures for law
enforcemeninvestigations or prosecutions . . . or guidelines for law enforcement

investigations or prosecutions . . . .”; andl‘(@ould reasonably be expecteditk

12 see alscCitizens fa Responsibility 746 F.3d at 1094stating that “in cases where ‘the public interest being
asserted is to show that responsible officials acted negligently omiteémproperly in the performance of their
duties, the requester must establish more tHzarea suspicioim order to obtain disclosuré.(quotingFavish 541
U.S. at 174)).

B The defendants invoke Exemption 7@3oto justify the redaction of one document in its entirety. The Court
discusses the propriety of this decisiorurther detail in Part III.A.2, infra.
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circumvaention ofthe law” 5 U.S.C. 8 552(b)(7)(E) (2012 he Circuit hasconstrued
Exemption 7(E) to set “a relatively low bar for the agency to justify withholdiBdackwell v.
EBI, 646 F.3d 37, 42 (D.C. Cir. 2011). “Rather than requiring a highly specific burden of
showing howthe law will be circumvented, [Egmption 7(E) only requires that the [agency]
demonstrate logically how the release of the requested information cregite a risk of
circumvention offhe law.” Id. (second alteration in original) (citation and internal quotation
marks omitted). This is because Exemption 7(E), by its plain terms,

looks not just for circumvention of the law, but for a risk of circumvention; not

just for an actual or cexin risk of circumvention, but for an expected risk; not

just for an undeniably or universally expected risk, but for a reasonably expected

risk; and not just for certitude of a reasonably expected risk, but for the affance

a reasonably expected risk.

Id. (citation omitted).

Judges in this District have consistently applied Exemption 7(E) to the viotales at
issuel* Collectively, these cases support the proposttiahaffidavits that describe the
government’s reasons for withholding violatardes in reasonably specific and logidetail
may support summary judgment, particularly where fHaifitiff doesnot seriously challenge

the DEA's assertion thatufther disclosure of the codes would disclose techniques|,] procedures .

.. [and] guidelines for law enforcement investigations or prosecutionsaihlat reasonably be

1 See, e.g.Dorsey v. Exec. Office for U.S. Attorng\&3 F. Supp. 3d 347, 357 (D.D.C. 2015) (citations omitted)
(“The Court concludes that the DEA properly has withheld [violator gjageder Exemption 7(E).”"McKneely v
DOJ  F.Supp.3d No. CV 131097, 2015 WL 5675515, at *6 (D.D.Sept.25, 2015) (citations
omitted) (“[The] DEA's redaction of [violator codes] from records respen® FOIA requests has been routinely
upheld . . . .")Smith v. Exec. Office for U.S. Attoeys 83 F. Supp. 3d 289, 296 (D.D.C. 2015) (citations omitted)
(“The Court concludes that the DEA properly withholds thedeKP codes under Exemption 7(E).Fowlkes v.
ATF, 67 F. Supp. 3d 290, 307 (D.D.C. 2014) (citations omitted) (holding that tAéspBsition that Exemption
7(E) protects violator codes “is entirely supported by relevant case [@wi3;v. DOJ 67 F. Supp. 3d 109, 123
(D.D.C. 2014) (citations omitted) (“The Court concludes that [vizlabdes are] properly . . . withheld under ROI
Exemption 7(E).”)Higgins v. DOJ 919 F. Supp. 2d 131, 151 (D.D.C. 2013) (citations omitted) (holding that the
DEA'’s decision to withhold violator codes “[was] appropriate in light ofiti@er decision”).

24




expected to risk circumvention of the 14wCf. Adionser v DOJ 33 F. Supp. 3d 23, 26 (D.D.C.

2014)(alterations in original) (citations and @mhal quotation marksnaitted); notel4, supra.

Consistent with the position of other members of this Court, the Court concludes that
Exemption 7(E) applies to the violator codleshis case alsoThe Little declaration and
supplemerdl Wassom declaratioexplain how the disclosure of the violator codeght create
a rik of circumvention of the & in reasonably specific and logical deteédeesupra pp. 8-10.
Moreover, the plaintiff does not even attempt to challenge the defendants’ explanation.
Accordingly, the Court holds that Exemption 7(E) protects the violator codes from disclosure.

d. Category Redactions
The ategory threg@edactions involve documents containing “information about a

confidential source and his/her dregjated interaction with third partiesSupp. Wassom Decl.
11 53-54. The defendants invoked Exemption 7(D) to withhold thueadocuments in their
entirety The Court agres that Exemption 7(D) justifies thétholding ofthe confidential
information in these documents, including the identity of the source.

“FOIA Exemption 7(D) protects records or information compiled by criminal law
enforcement authorities in the coutdecriminal investigations if their release could reasonably
be expected to disclose the identity of, as well as information provided by, a atiafide

source. Computer Prots for Soc. Responsibility v. U.S. Secret Serv., 72 F.3d 897, 905 (D.C.

Cir. 1996) (citing 5 U.S.C. 8 552(b)(7)(D)). In other words, ‘iefe, as here, the records at

issue wereompiled by criminal law enforcementthorit[ies] in the cowse of a criminal
investigationthey are covered by Exemption 7(D) if producing the records could reasonably be
expected to disclose theeidtity of a confidential source or information furnishwdsuch a

source._Roth v. DOJ, 642 F.3d 1161, 1184 (D.C. Cir. 20dtErnal quotation marks omitted)
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(citing 5 U.S.C. § 552(b)(7)(D))‘The applicablity of . . . [Exemption7(D)] in each case
depends upon whether the particular source who furnished the information at issuaniexs g

confidentiality, either expressly or by implicatibrMays v. Drug Enft Admin., 234 F.3d 1324,

1328 (D.C. Cir. 2000{citing Landano, 508 U.S. at 1).2Regarding implied confidentiality,

although a source is not confidential under Exemption 7(D) merely because thepsouides
information to the government during a criminal investigation, “often[g]Jovernment [will] be
able to point tonore narrowly defined circumstances that will support the infererideat
1329(internal quotation marks omitted) (citih@ndano, 508 U.S. at 179). That“{glhere may
well be other generic circumstanéesvhich an implied assurance of confidentiality fairly can
be inferred.” Id. (alteration in original) (internal quotation marks omitted) (cituagpdane 508
U.S. at 179 “For example, when circumstances such as the nature of the crime investigated and
[the informant’s] relation to it support an inference of confidentiality, the [giowent is
entitled to a presumption.Id. (internal quotation marks omitted) (citih@ndano, 508 U.S. at
181). One such situation is when “the cooperating individual supplied information about a
conspiracy to distribute crack and powder cocaird.” Thisresult is the acknowledgement of
“the violence and risk of retaliation that attend this type of crinbé.”The government may
alsoshow that an informant supplied confidential information about a conspiracstribute
cocaine'by providing a sufficiently detailed explanation of the basis for the agency’
conclusion. Campbel] 164 F.3d at 34.

In this case, Exemption 7(D) applies to the informati@ithecategory threeedactions
embody. It is a matter of record that the plaintiff is currently serving a life seetéor drug
trafficking offenses. Specificallfhe defendantsStatement of Material Facts not in Genuine

Dispute with Respect to Second Renewed Motion for Summary Judgtatd, and the plaintiff
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does not dispute, that the plaintiff “is currently serving a life sentence [egiteg convicted of]
conspiracy to import and distribute cocaine.” Defs.” Stftélat. Facts]] 1. Additionallythe
supplemental Wassom declaration stadesl the plaintiff does not dispute, that he “was
convicted [specifically] of conspiracy and possession with intent to distribatene.” Supp.
Wassom Declff 52 Wassom further states that “individuals who provided information about the
plaintiff would fear for their safety, since violence is inherent in the trade .icocaine, if their
identities or the information they provided was revealdd.” These representations madhan
adequately establish thie source of the redacted information is protected by Exemption 7(D),
as it is reasonable to infer ththe information providewasin connection with the DEA’drug
importation and distributiomvestigation of the plaintiff>
e. Segregability

TheFOIA provides that, if a record contains information that is exempt from diselos
“[a]ny reasonably segregable portion of a record shall be provided to any peysestirey such
record after deletion of the portions which are exempt.” 5 U.S.C. § 552(b) (2012). In other
words, “[i]t has long been a rule in the D.C. Circuit that non-exempt portions of a docuostnt m

be disclosed unless they are inextricably intertwined with exempt portidfea] Data Cent.,

Inc. v. U.S.Dep’t of Air Force 566 F.2d 242, 260 (D.C. Cir. 1977). And it is the government’s
burden to show with “reasonaldpecificitywhy the documents cannot be further segregated.”

Armstrong v. ExecOffice of the Presiden®7 F.3d 575, 578 (D.C. Cir. 1996) (citations and

internal qutation marks omitted). Therefore, “conclus@tatements” that a documerannot

be further segregated aresufficient to support summary judgmer8eeMead 566 F.2d at 261.

5 The DEA also cited Exemptions 7(C) and {&)ustify the withholding of the names of the law enforcement
officers identified in the documents in the category three redactions. Tinea@eees that Exemption 7(C) would
protect this information from disclosure for the reasons statedrinlPa.2.a-b, supra Having concluded that
Exemptions 7(C) and (D) protect this information, the Court need netdmr the applicability of Exemption 7(F).
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The segregability, or lack thereof, of information withheld under Exemp(iohraises
specialconsiderationsThe Circuit has stated thdExemption7(D) differsfrom other FOIA
exemptions in that its applicability depends not on the specific factual coatengarticular
document; instead, the pertinent question is whether the infomettissue was furnished by a
confidential sourcéuring the course of a legitimate criminal law istrgation.” Lesar 636
F.2d at 492. According tiesar “[o]nce that question is answered in the affirmative, all such
information obtained from the confidential source receives protectidn.Thus, the
government may not be able to “say anythinghieirin theVaughnindex about the requested
document without also revealing information protected from disclosure by Exen1{D).”

Simon v. DOJ, 980 F.2d 782, 784 (D.C. Cir. 1992). Consequently, in some cases, affidavits that
“make]] clear for whichdocuments [Exemption 7(D)] was invoked” may suffice to show that the
documents contain no reasonably segregable informafibr§imon 980 F.2d at 78femphasis
added)“[W]here the agencgannot describe the document fully enough to show that it is

exenpt from disclosure without in the course of doing so disclosing the very information that
warrants exemption, the solution is for the court to review the document in cameesdy

636 F.2d at 492Affidavits are more likely to suffice to show thattdocuments contain no
reasonably segregable informatiwhere, as here, “the record indicates that [the government]

did segregate noexemptinformationin documentsvithheld under other FOIA exemptioris.

Boyd v. DOJ, 475 F.3d 381, 391 (D.C. Cir. 2007).

In this case, with one minor exception, the defendants have adequately shown that they
disclosed all non-exempt portions of the documents at issue. The Court has caekigd
the redactedocuments and agrees with the defendants’ assessmehethaontain “limited

and careful excision of material and corresponding markindpstiae [allegedly] applicable
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FOIA Exemptions.” Defs.” Second Summ. J. Mot. at T2ke for example a documentluded
in the September 2005 documetitied “Applicationfor Transfer & Federally Forfeited
Property” (hermafter, “the application”).Seqd. 2005 Ltr, Ex.1at 16-17. The application
contains numerous items of information, such as general instructions, the asset nsmber
seizure date, the judicial digtr of the seizure, the case type, the requesting agency name and
address, a description of the asset, the specific intended law enforcemamisusss to various
guestions related to the seizure, and the titles of tha@alffiwho executed the documeid.
The application’s only redactions are for the name and telephone number of the costaxt per
the names of the officials who executed the document, and approximately two out oheght li
of text in a section for adding details to previous answ8egid. The other documents
disclosed in September 2008ntain similarly minimal redactionsSeegenerallySep. 2005 Ltr.,
Ex. 1 Accordingly, the defendants have shown that they discltetithereasonably
segregable information from the redacted documents.

Moreoverthe DEA hashownthat it hageleased all the reasonably segregable material
from at least four of the fivdocuments withheld in fullThesedocumentsreidentified in
exhibit 1 to the September 19, 20@Hter as number$5,” “37,” “42,” “106,” and “107" See
id., Ex. 1at36, 38, 43, 105, 108. The Court addresses documents 42, 106, and 107 collectively
because the DEA invoked Exemption 7(D) to justify withholding themlin fithe Courtwill
independently consider documents 37 and 35. Discussingtii@secuments independently
promotes claritypecausehe DEA invoked only Exemption 7(C) to withhold document 37.

Moreover, the basis on whithe DEAwithheld document 35 is not entirely clear.

1 The numbers in this citation correspond to the page numbers that thes@tertionic filing sytem generates
and that appear on the top, rigtand side of the documents. The Court did not use the original page numbers on
the documents because their numbering is inconsistent.

29



The DEA has adequately shotirat it released all reasonably segregable information
from documents 42, 106, and 10Vhe Wassom declaration statbatthe DEA withheldthese
documents pursuant to Exemption 7(D). Supp. Wassom Decl.  53. Wassomstattdsrat
these documents are “page five of three . . -fiage Seizure Forms,” and that the “pages
contain information about a confidential source arsthierr drugrelated interaction with third
parties.” Id.  54. The declaratiomdds that the “pages were withheld in their entirety pursuant
to [Exemptions 7(C) and (D)] since the release of the information would disclosketiigy of
and information provided by a confidential sourcd? While Wassom'’s statemenrdse not
overly specifi¢ they indicate that the DEA cannot say anything more about these documents
without revealing protected information.

The DEA’sVaughnindex supports this conclusion. Supp. Wassom Decl., Ex. H.
Regardingdocuments 106 and 107, tfaughnindex stateshat the informatio withheld in full
pertains toa “probable caussection” Id., Ex. H at 1027 As probable cause is a fdotensive

inquiry, cf. lllinoi s v. Gates462 U.S. 213, 232 (1983)is statementtogethemwith Wassom’s

declarationsindicates that the DEA could not further discuss documents 106 and 107 without
revealing protected information. As for document 42, the DE/&Bghnindex states that
“paragraphs 13" were deleted because they contained the “identity of a confidential source,”
“information about a confidential source,” and a thpatty’s “name & investigative details.”
Supp. Wassom Decl., Ex. H at 53. Coupled with Wassom'’s o#iedardtions, the statemehat

all of this information is contained three paragraphadicateshat it is factintensiveand as a

consequenceanextricably intertwinedvith anyexempt portions of the document.

17 The page numbers in citations for exhibit H correspond to the pageens that the Court’s electronic filing
system generates and that appear on the top;hégitt side of the documents. The Court did not use the original
page numbers that appear on the documents because their numbering is é@mtonsist
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The DEA has also sufficiently shown tliateleased all reasonably segregable
information from document 37. The DEA invoked Exempti¢@)#to completelywithhold this
documenbecause it containédames of individuals” antheir “personal information.”ld., EX.
H at 50. Although the DEA redtedsimilar information fromother documents without
withholding them in full, the Court nonethelesmcludes that the DEfeleased all reasonably
segregablenformation from this single document. As support for this concludios, i
noteworthy thattie DEA made minimal redactions to virtualyery other document.
Therefore, the fact théihe DEAtotally withheld only this one document is tellingfhe plaintiff
might respond that the DEA had something to hide, but if such a supposition is being advanced
based on the plaintiff's vague allegations of a government conspiracy to enttapwould fail
aspurely speculativeMoreover, the DEA declares, and the record reflects gi@iment 37is
page two of a five[-]pagmsset]seizure form.” Supp. Wassom Decl. § 68is unclear hovone
would reasonably expethis document to contain relevant information, especially since the
plaintiff received the lion’s shaw the information from the other portions$ the sameform.
Accordingly, the DEA has adequately shown that document 37 is not further segregable.

However, the DEA has yet to show why document 35 contains nangdalg segregable
information. The record indicates that the DEA withheld five documents irsé@fer. 2005
Ltr., Ex. 1 at 36, 38, 43, 105, 106, and the supplem@éalom declaratiostates as much
Supp. Wassom Ded.7 (stating that five (5) pages were withheld in their entirely’Yet, in an
apparent contradiction, Wassom states in the following paragnaptiour (4) pages were
withheld in their entirety.”ld. I 8 (emphasis added). Then, Wassom inconsistently refers to the
“four (5) pages.”Id. 53 (emphasis addedjience, it is unclear whether there is a fifth fully

redacted document and, if so, on what basis DEAwithheld it. On this uncertain record, the
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Court must reserve judgment on whether document 35 coataymeasonably segregable
information and require the defendants to submit supplemental briefing osstlas

The plaintiff's counterarguments to the withholdings being upheld by the @oaurt
devoid of merit. The brevity of the Court’s analyisiat followsreflects its prior admonition that
“[a]ny irrelevantarguments or further motions for reconsat@n are strongly discouraged and,
absent an exceptional shiong, will be summarily denied.” June 2008derat 11.

The plaintiff's first core contention hat the defendants failed to produce certain
documents (e.qg., treasury checks, and various documents from the DEA, AT 3ndrhis
contention is unsound. Tipdaintiff has already raised the same argumeRtss Mot. & Intent
Reply Opp’n to Defs.” First Mot. Summ J. 1 3, 5-6PP's Mot. toRecon.Sep. 201Drder&
Mem. at 78, 13, and the Court rejected them in its September 11, 2012 opinion and June 20,
2013 order,_se generallyser. 2012 Op.June 201®rder Moreover, the plaintiff's firstore
contentionis well outside of the sole issue remainiog resolutionin this case, namelyhe
propriety of tle defendants’ redactions thfe September 2005 documentherefore, the
plaintiff's first corecontention fails.

The plaintiff's second core contentianalso meritless. The plaintiff contends that the
Court erred by considering the adequacy of diméyMarshals Service’s search in its September
11, 2012 opinion. However, the cougjectedthe sameargument in the June 20, 2013 order.
June 201®rderat 5. Moreover, the Coustatedin a footnote in the ordehat it would
corclude that théEA's search was reasonable if it reactieel questionld. n.5 (“Even if the
Court were to independently evaluate the adequacy of the DEA’s search, it wodiigde that

the supplemental declaration from the DEA explaining its search effofitsesub carry the
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agency’s burden at the summary judgment stage . . . .”). Thus, the plaintiff's seand cor
contention is unconvincing.

With the exception of one minor unresolved issue, the plaintiff's dardcontention is
likewise unsound.The plaintiff suggests in his Second Cross-Motion for Summary Judgment
that the Marshals Service ha®duced only sixtyive of the eighy-four documents that it
purports to have produced in September 2005. But the record indicates that counsel for the
defendantsent the plaintifiall of these documesitin part because all the documents are in the
record. SeeSep. 2005 Ltr., Ex. 1see als@upp. Bordley Dech] 10. Given the defendants’
representation that they have produced all of these docurtientgesence dfll the documents
in the record, the voluminous amount of documémasthe defendants have already produced,
the plaintiff's acknowledgment that he received at least the majority of tuerdmtsand the
plaintiff's history of overzealously litigating this caslke plaintiff has failed to create a genuine
dispute about whethené defendantaithheld nineteen of the eighty-four documelitdn
similar fashion, the plaintiff asserts that he “still h§sie] yet to receivedsic] thir-nine[sic] . . .
pages” that the Marshals Service allegedly sentdmrAugust 28, 2012.” Pl.’s Second Cross-
Mot. for Summ. JJ 5. However, the second supplenaiordleydeclaration states that these
documents were produced, Second Supp. Bordley D8¢chkfdBordleyattached a letter to this
declaration stating that the Marshals Service made the supplediisolasure of these
documents, id., Ex. A. Yet, unlike the eighty-four documents discussed &heWwarshals

Service did not attach the actual documents to the reddrerefore, exercising caution, the

18 Out of an abndance of caution, the Court will provide the plainiith exhibit 1 to the defendants’ Cress
Motion for Summary Judgment, which includes the nineteen docsriattthe plaintiff references, as they are now
part of the Court record.
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Court will order the Marshals Service to resémthe plaintiffthethirty-nine documents
referenced iparagraph 3 of the second Bordley declaration.

Theplaintiff's last core conteion also lacks merit The plaintiff contends, without
elaboration, that the DEA has yet to justify the redactions that it made to tluages of
documents released in January 2000. The Court summarily denies this argument, as the Court
has already jected it and it liegar afield from the sole remaining issue in the case

In summary, the defendants properly invoked Exemptions (7)(C), (D), anal j(&tify
their redactions of the information contained in categories one, two, and Hoeever, the
DEA has yet to sufficiently show that it has released all the reasonabégablyr material from
document 35.Therefore, the Court will reserve judgment on whether the DEA has released all
reasonaly segregable information from document&@idrequire the defendants to submit
supplemental briefing othis issue. Furthermore, while the plaintiff's core contentions are
meritless, the Court withonetheless order thedvkhals Service to resetalthe plaintiffthe
thirty-ninedocuments referencexl paragraph 3 of the second Blayldeclaration
Accordingly, for the foregoing reasons, the Court grants in part the defendacdsidS
Summary Judgment Motion axéniesthe plaintiff's Second Cross-Motion for Summary
Judgment.

B. The Remaining Motions

Three additional motions require the Court’s attentidine first is the defendants’
Motion for Extension of Time to File Reply BrieDefs! Mot. Ext. Time to Reply. The second
is the plaintiff's Motion to Concede, in which he seeksorder grantig hisSecond Cross-
Motion for Summary Judgment based on the defendants’ alleged failure to tinpelgdde his

Second Cross-Motion for Summary Judgment. Pl.’s Mot. to ConcHuethird is the plaintiff's
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Motion to Enlarge Timewherebyhe seeks an extension to the deadline set b thet's May
14, 2015 minute order requirirsgatusreports. Pl.’s Mot. toEnlarge Time.The Court addresses
the defendantd¥otion for Extension of Time to File Reply Briahd the plaintiffsMotion to
Conade collectivelybecause they present overlapping issues. The @aumtonsidershe
plaintiff s Motionto Enlarge Time

1. Motion for extension of time and motion to concede

As explained in more detail abowesuprap. 7, the Court issued a briefing schedule
regarding the sole remaining issue contemporaneously with its June 20, 2013Tbeler.
defendants had wubmit theirSecond Summary Judgment Motion on or before July 22, 2013,
the plaintiffhad to file his Secon@rossMotion for Summary Judgment on or before August 22,
2013, and the defendanteply brief was due no later tha®eptember 5, 2013. June 2@A&ler
at 10-11. But the defendants did not receive the plaintiff's Second Cross-Motion for Summary
Judgment until around September 13, 2013. Subsequently, on September 19, 2013, the
defendants filed the Motion for Extension ameto File Reply Brief, asking the Court to
extend the deadline for filingraply briefto October 7, 2013. On September 27, 2@,
plaintiff filed the Motion to Concede based on the defenddaikire to timely file the reply
brief.

Things grew more complicated when, on October 2, 2013, the defendants filed the
Motion to Stay. In the Motion to Stathe defendantasked the Court to extend all deadlines for
a period commensurate with the duration of the lapse in appropriations, whicHdasi&teen

days. SeeLeonard v. U.S. Dep®of Def., 598 F. App’x 9 (D.C. Cir. 2015per curiam) (stating

that the shutdown “began on October 1, 2013” and ended on “October 17), 2@i3enied
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__UsSs.  ,136S. Ct. 261 (2018)timately, the defendants filethereply brief on
October25, 2013.

Local Civil Rule 7 governs thservice and filingf motions. Under Local Rulgld),
“[w]ithin . . . such other time as the Court may direct, . . . an opposing party shall sefile and
memorandum of points and authorities in opposition to [a] motion.” LCvR 7[b3uch a
memaandum is not filed within [14 days], the Couraytreat the motion as concedédseeid.
(emphasis added)The discretion to enforce Rule 7(lies wholly with the district court:

Harrison v. Snow, No. 04-5248, 2004 WL 2915335, at *1 (D.C. Cir. Dec. 16, 2004) (quoting

Fed. Deposit Ins. Corp. v. Bender, 127 F.3d 58, 68 (DilC1997));see alsdMalik v. District
of Columbia, 574 F.3d 781, 786 (D.C. Cir. 20Q&jations omitted) (stating that the Circuit
“review[s] the district cours applicatbn of Rule 7(b) for abuse of discretipn

“If an opposing party requests an egéament of time before the [ddhy] period

expires,”"Wilson v. Prudential Fin., 218 F.R.D. 1, 3 (D.D.C. 20@3ations omitted the district

court may enlarge the timepod “for good ause,” Fed. R. Civ. P. 6(b)(1)Rule 6(b)(1)’s
“good cause” standard is subject to the district court’s discretion and does nat eesjoawing
of “excusable neglect” if the opposing party requests the enlargememiedfaefore the vginal

time or its extension expiresCompare Lujan v. NdtWildlife Fed’'n, 497 U.S. 871, 895-96

(1990) (stating that Rule 6(b)’s “for cause shown” standard is discretioaadAndrews v.
Daughtry 994 F. Supp. 2d 728, 735 (M.D.N.C. 2014) (citation and internal quotation marks
omitted) (noting that the change in Rule 6(b)’s language from “for cause shoWo! good
cause’'was “intended to be stylistic only'\ith Fed. R. Civ. P. 6(b)(1)(A)B). In other words,
the Court has discretin to grant timely requests for extensions [under Rule 6(b)(1)].”

Woodruff v. McPhie, 593 F. Supp. 2d 272, 276 (D.D.C. 2@003, 383 F. App’x 5 (D.C. Cir.
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2010} see als@&mith v. District of Columbia430 F.3d 450, 456 (D.C. Cir. 200fitation

omitted) (stating that the Circuit reviews “the district caidécisions under Rule 6(b) for abuse
of discretion” and has been “quite deferential” in so dping

Here the defendants have shown good cause to extend the deadline to reply to the
plaintiff's Second Cross-Motion for Summary Judgment. Haviewresented that they received
this motion latethe defendantegitimatelyneeded additional time to respond to it. Then,
before the Court had a chance to rule onMla¢ion for Extension of Time to FilReply Brief
the Court stayed the case for a period commensurate with the lapse in appropridimns
defendants originally requested until October 7, 20XBeaoheir reply, and the lapse in
appropriations lasted for sixteen days. Therefore, onetraighethat October 23, 2013 would
be the appropriate extended deadline. However, such reasoning is overly mieciapisit
because the defendants specifically asked thetn the Motion to Stago refrain from “setting
any automatic deadlines” $at they could “make sure that necessary coordination and review
[could] be accomplished in the wake of the current shutdowefs.” Mot. Ext. TimeReply{ 4

seealsoFernandez v. Centerplate/NBSE, Inc., No. CIV.A. 04-0809RBW, 2005 WL 3273370, at

*6 n.2 (D.D.C. Aug. 1, 2005) (citations omitted) (declining to treat an opposition as conceded
where it was filed “only three days” after Local Ru(®)% deadline for respondinggff'd on

other grounds, 441 F.3d 1006 (D.C. Cir. 2006). Accordingly, the goaints huncpro tunc, the
defendantsMotion for Extension of Time to File Reply Briednd denies the plaintiff's request
that his Second-Cross Motion for Summary Judgment be ordered conceded based on the

purported late filing of the defendants’ reply to that motion.
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2. The plaintiff's motion b enlargeitme

The Court summarily grants, nupo tunc, the plaintiff's Motion to Enlargéime. The
plaintiff ultimately filed his reponse to the May 14, 2015 minute order requistajus reports
while hisMotion to EnlargeTime was pending. Furthermore, the defendants have not opposed
this motion, and no prejudice would result from granting it.

V. CONCLUSION

For the foregoing reasons, the Court: (1) grants in part the defendants’ Secondysumma
Judgment Motion(2) denies the plaintiffSecond Cross-Motion for Summary Judgme€ay
grants, nun@ro tunc, the defendants’ Motion for Extension of Time to File Reply Bfbf
denies the plaintiff'$viotion to Concede; and (5) grants, nuano tung the plaintiffsMotion to
Enlarge Time

SO ORDERED this 14h day of March20161°

REGGIE B. WALTON
United States District Judge

19 An Order consitent with this Memorandum Opinion shall be issued contemporaneously.
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