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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

ESTATE OF MICHAEL HEISERet al,
Plaintiffs,

V. 00ev-2329 (RCL)

ISLAMIC REPUBLIC OF IRAN,et al,

Defendants.
Consolidated With

ESTATE OF MILLARD D. CAMPBELL,et al,
Plaintiffs,

V. 01€v-2104 (RCL)

ISLAMIC REPUBLIC OF IRAN,et al,

Defendants.
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MEMORANDUM OPINION

l. INTRODUCTION

On the night of June 25, 1996, a tanker truck crept quietly along the streets of Dhahran,
coming to rest alongside a fence surrounding the Khobar Towers complex, a i@iaeiity
housing United States Air Force personnel stationed in Saudi Arabia. A few matateghle
truck exploded ira massive fireball that was, at the time, the largestiear explosion ever
recorded on Earth. The devastating blast—felt upvémty miles away—sheared the face off
Building 131 of the Khobar Towers complex and left a crater moresigaty-five feet wide

andthirty-five feet deep. The bombing killedneteenU.S. military personnel and wounded
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more than 100. Subsequent investigations revealed that members of Hezbolldrooathe
attack.

Four years after the bombingaintiffs—who are forner service members injured in the
attack,various family members, and the estates of those killed—brought suit under the “state
sponsored terrorism” exception to the Foreign Sovereign Immunities AR 8en codified
at 28 U.S.C. § 1605(a)(7). Plaifs alleged that the Islamic Republic of Iran (“Iran”), the
Iranian Ministry of Information and Security (“MOIS”), and the Iranidansic Revolutionary
Guard Corps (“IRG”) provided material support and assistance to Hezbotlalrying out the
heinous attack. Following Iran’s failure to appear and plaintiffs’ presentaf evidence to
substantiate their claims, the Court found that “the Khobar Towers bombing was planned,
funded, and sponsored by senior leadership in the government of the Islamic Repultic of Ira
the IRGC had the responsibility and worked with Saudi Hizbollah to execute thepththe
MOIS participated in the planning and funding of the atta¢keiser v. Islamic Republic of
Iran, 466 F. Supp. 2d 229, 265 (D.D.C. 2006)€iser I.* The Court subsequently entered
judgment against all defendants for $254 million in compensatory damiages.356.

A few years later, Congress passed the National Defense Authorizaticor Acidal
Year 2008 (“NDAA” or the “2008 Amendments”), which replaced § 1605(a)(7) with a new
statesponsored terrorism exception codifie®8tU.S.C.8 1605A, permitted recovery of
punitive damages, and added a new provision concerning the enforcement of judgments. Pub. L.
No. 110-181, § 1083, 122 Stat. 3, 338—44 (2008). Invoking the NDAA's procedures for
retroactive application, in 2009 the Court entered an amended judgment, holding defendants

jointly and severally liable for an additional $36 million in compensatory damages and $300

! Hezbollah is synonymous with “Hizbollah,” which is merely a “variaansditeration[] of the same name.”
Oveissi v. Islamic Republic of Iran98 F. Supp. 2d 268, 273 n.3 (D.D.C. 200&Y,d on other grounds73 F.3d
835 (D.C. Cir. 2009).



million in punitive damges. Heiser v. Islamic Republic of Ira®59 F. Supp. 2d 20, 31 (D.D.C.
2009)(“Heiser I1).

Following entry of final judgment, plaintiffs began their journey down the often-
frustrating and alwayarduous path shared by countless victims of state-spahtssrerism
attemping to enforce FSIA judgments. On August 10, 2011, this Court ordered Sprint
Communications Company LP to turn over $613,587.38 owed to the Telecommunication
Infrastructure Company of IrarHeiser v. Islamic Republic of Ira@07 F. Supp. 2d 9 (D.D.C.
2011) Heiser I11).2 While this clearly represented a victory for the plaintiffs, this Court noted
that “the bleak reality is that today’s decisions comes after more than & iggatoon and
results in a turnover of funds amounting to less than one-tenth of one-percent of whéfisplainti
are entitled to . . . .'Id. at 27.

The matter before the Court today requires exploratiawohttempts by Congress to
aid these victimsTerrorism Risk Insurance Act of 2002 § 20IRIA”) , and FSIA § 1610(g).

In accordance with these statytgkintiffs ultimately seek the turnover of funds held in various
blocked accounts &Vells FargoN.A, and Bank of America, N.A.cfllectively, “the Banks”).

The Banks respond in two waysst, the Baks argue that the TRIA and FSIA require that the
terrorist party—Iran—have an “ownership interest” in the blocked funds in order for them to be
subject toexecution second, for those accounts in which Iran does have an ownership interest,
the Banks arguthat they should bpermittedto file an interpleadezomplaintto account for
potential thirdparty interests in the blocked fundshe Court first reviews the regime of legal

and regulatory provisions governing execution of FSIA judgments, and thertdauhe parties’

dispute.

Z1n the interest of efficiency because of the number of potential turno\es mlated to theleiser landHeiser |I
judgments, substantial parts of the introduction, background, anddpratéistory section of this Memorandum
Opinion are taken from this Court’s August 10, 26igiser Il opinion.See659 F. Supp. 2d 20.
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. BACKGROUND

A. Statutory and Regulatory Framework

1. Iran -Specific Regulations

Relations between the United States and Iran deteriorated following the {6 Rioa
in which Iran’s monarchy was displaced by an Islamic reputuled by the Ayatollahs, that
remains in power today. Following the regime change and fueled by the Iran ho&®Ege
President Carterexercising the authority granted to him under the International Emergency
Economic Powers Act, 50 U.S.C. 8§ 17/tIseg—blocked the flow of assets between the United
States and Iran, and seized Iranian property located within the United &aeesutive Order
12170, 44 Fed. Reg. 65,729 (Nov. 14, 1979). Over the next two years, Presidents Carter and
Reagan issuedumerous Executive Orders seizing additional assets, while the Office ajrFore
Assets Control (“OFAC™-a component of the Department of the Treasury that administers and
enforces economic and trade sanctions—promulgated regulations concerningitnasac
between persons in the United States and Iran. In 1981, the United States andhethara
agreement, known as the Algiers Accords, which led to the release of the b@stddbe
unfreezing of most Iranian assets. Over the following decadesiosenEgimes instituted by
Executive Orders and rules promulgated by OFAC evolved into the complex web ofioagulat
governing Iranian assets in the United States, as well as transactiotsmith

Today, the basic framework for the treatment of Iranian property and tradiamiils
set forth in two complementary sets of provisions promulgated by OFAC that ljebarall
transactions either with Iran or involving Iranian interests and then carliendatl exceptions

to that embargo. The first, known as the Iranian Assets Control Regulations {jIa@GiR

% The Court here only briefly recounts the relevant background to placarteataregulatory framework in proper
conext. For an extensive history of regulations and Executive Orders concearingde Judge Wexler's excellent
summary inWeinstein v. Islamic Republic of Ira299 F. Supp. 2d 63, 668 (E.D.N.Y. 2004).
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codified at 31 C.F.R. Part 535, was implemented in 1980 during the Iran Hostage Crisi, 45 Fe
Reg. 24,432 (Apr. 9, 1980), and “broadly prohibits unauthorized transactions involving property
in which Iran has any interest,” while granting specific licenses for certmsdctions Flatow
v. Islamic Republic of Irar305 F.3d 1249, 1255 (D.C. Cir. 2002). The second, known as the
Iranian Transactions Regulations (“ITR”) and codified at 31 C.F.R. Part 560, ‘fosrtfie
broad reach of OFAC’s Iranian sanctions programs by establishing controés@m ltrade,
investments, and services. . . . As under the IACR, there is a general prohibitiothend& of
unauthorized transactions, coupled wipledfic licenses permitting certain kinds of
transactions.”Flatow, 305 F.3d at 1255ee also Weinstein v. Islamic Republic of Jr299 F.
Supp. 2d 63, 68 (E.D.N.Y. 2004) (“The ITR prohibiteder alia, the importation of goods and
services from Iranand the exportation, reexportation, and sale or supply of goods, technology or
services to Iran.”).

B. Procedural History

After securingudgment against defendants and propgelwingthem with copies of that
judgment as required under the FS$&eOrder, May 10, 2010, ECF No. 158, plaintiffs issued
writs of attachment to garnishees Bank of America, N.A., and Wells Fargo, Ncihg aster
alia, whethereach companwas indebted to defendants.

Bank of America answerats writ on July 19, 2011 Answer to Writ of Garnishment,
ECF No. 191.Bank of Americaesponded that it holds the proceeds of varimusanrelated
transactions that lilocked pursuant to OFAC regulations. Specifically, Bank of America holds

the followingblocked asset accounts:

Amount Iranian Entity(ies) Type of Blocked Account

$34,453.88 Iran Marine and Industrial Deposit Account




$11,717.00 Sedlran Drilling Company Deposit Account

$5,939.97 Bank Sepah EFT
$9,721.85| Iran Air & Melli Bank Plc UK Check Proceeds
$38,469.57 Bank Melli Iran EFT

Bank of America contests the turnover of only the two blocked Electronic Funds Transfer
(“EFT”) accounts in its possessiofhese are the accounitsolving Bank Sepah ahBank
Melli Iran (bolded above)The remaining three accounts arecontested and subjectthe
Banks’motion to file an interpleader complaint.

Wells Fargo answerdts writ on September 8, 2011. Answer to Writ of Garnishment,
ECF No. 201.Wells Fargaalsoresponded that it holds the proceeds of various Iraneiated
transactions that llocked pursuant to OFAC regulatiorSpecifically, Wells Fargo holds the

following blocked asset accounts:

Amount Iranian Entity(ies) Type of Blocked Account
$207,873.0C Iranian Navy Deposit Account
$20,000.00 Bank Saderat Ira EFT
$50,000.00 Bank Mellat, Korea EFT
$13,000.00| Bank Mellat, London EFT
$71,673.70 Bank Mellat Iran EFT
$11,907.00 Bank Saderatlran EFT
$74,850.44 Bank Mellat EFT

$6,500.00 Bank Saderat Iran EFT
$34,298.81 Bank Saderat Iran EFT




$105,000.00 Export Dev. Bank of Iran EFT
$6,300 | Export Dev. Bank of Iran EFT
$5,562.36 Iranian IRG EFT
$10,000.00| Bank Mellat, Turkey EFT
$12,979.07 Khazar Shipping EFT

Wells Fargo contests the turnover of only nine of the blocked EFT accounts in its possessi
These are thaccounts involving Bank Mellat, Korea; Bank Mellat, London; Bank Mellat Iran;
Bank Saderat Iran; Export Dev. Bank of Iran; and Bank Mellat, Turkey (bolded abidwe).
remaining five accounts are uncontested and subject to the Banks’ mdileratointerpleader
complaint.

Throughout this opinion, this Court refers to the eleven blocked accounts that the Banks
contest turning over as “the Contested Accounts.” This Court refers to thaireeight
accounts as “the Uncontested Accounts.”
[I. ANALYSIS

This Court will first discuss the crossotions for judgment as a matter of law raised by
plaintiffs and the Banks. ECF Nos. 206, 212. Subsequently, this Court will consider the Banks’
Motion for Leave to File Third Party Petition Alleginda@ns in the Nature of Interpleader.
ECF No. 213.

A. Contested Accounts- Cross-Motions for Judgment as a Matter of Law

Both plaintiffs andhe Bankshave moved for judgment as a matter of law with respect to
turnover of the funds contained in thleven Contested Accounts. Plaintiffs invok8IA 8

1610(g) and TRIA 8§ 201(a) as authority to execute on these funds. This Court begins with an



overview of attachment and executjpmovisions otthe FSIAand therdiscussesvhether TRIA
8§ 201(a) or FSIA 81610(g) permit execution on@untestedAccounts.
1. Attachment & Execution under the FSIA

“It is a well-established rule of international law that the public property of a foreign

sovereign is immune from legal procegthout the consent of that sovereigr.oomis v.
Rogers 254 F.2d 941, 943 (D.C. Cir. 1958ge also Weinstein v. Islamic Republic of Jrard
F. Supp. 2d 53, 56 (D.D.C. 2003) (“[T]he principles of sovereign immunity ‘apply with equal
force to attachments and garnishments.”) (quokladow, 74 F. Supp. 2d at 21). To promote
this general principle, the FSIA broadly designates all foreign-owned py@seirtnmune, and
then articulates limited exceptions to that immun®ge28 U.S.C. § 1609 (“[T]he property in
the United States of a foreign state shall be immune from attachment, arrest@utcbaxexcept
as provided in sections 1610 and 1611 of this chapter.”). Though providing a workable
framework in theory, the past decade of litigation under the Act has proved, forsvaftstate-
sponsored terrorism, to be a journey down a never-ending road littered withsbemdesften

obstructed entirely. Two particular roadblocks merit greater discussion.

The first difficulty plaintiffs holding judgments against Iran often faced ¥he limied
number of Iranian assets remaining in the United States. Attempting to eetitis shortfall,
plaintiffs targeted property in which an Iranian entity—often a financgitution owned or
controlled by Iran—had an interest. Though expressly sametd by 8 1610(b), this strategy was
undercut by the Supreme Court’s decisiofinst Nat'l City Bank v. Banco Para El Comercio
Exterior de Cubawhich involved a U.S. financial institution’s attempt to collect money owed to
it by the Cuban government through the seizure of funds deposited in the institution by a Cuban

bank. 462 U.S. 611, 613 (1983). In its opinion, the Supreme Court observed that “government



instrumentalities established as juridical entities distinct and independent fronotieeeig
should normally be treated as such,” and determined that Congress “clearlgedpies
intention that duly created instrumentalities of a foreign state are to x@lad@ presumption of
independent status.id. at 626—27.According totheFirst Natl Court, this presumptiomay be
overriddenonly where the plaintiff demonstrates tllag¢ foreign entity is exclusively controlled
by the foreign state or where recognizing the separateness of that enthe &oreign state
“would work fraud or injuste.” Id. at 629-30. The practical effect of this holding was to shield
the property of instrumentalities of foreign states from attachment outxe absent evidence
of a connection between the instrumentality and the foreign state so strong aet@mn
distinction irrelevant. And by placing the burden of proof on this issue squarely on fdathaf
First Nat'l holding became a substantial obstacle to FSIA plaintiffs’ attempts to satisfy
judgments.See, e.gOster v. Republic of S. Afi530F. Supp. 2d 92, 97-100 (D.D.C. 2007);
Bayer & Willis Inc. v. Republic of the Gagri@83 F. Supp. 2d 1, 4-5 (D.D.C. 2003).

The second hurdle facing FSIA plaintiffs involved assets that once belonged toitsan or
agencies but had been seized and retained by the United States. As a legal matseheldsset
within United State Treasury accounts that might otherwise be attribultech tare the property
of the United States and are therefore exempt from attachment or executicudpithe
federal goernment’s sovereign immunity.In re Islamic Republic of Terrorism Litig659 F.

Supp. 2d 31, 53 (D.D.C. 2009) (citiep’t of the Army v. Blue Fox, In&25 U.S. 255 (1999)).
Victims of statesponsored terrorism attempting to seize such assets were thus put in treeperver
position of litigating against their own governmesge Weinstejr274 F. Supp. 2d at 56 (“[l]f a

litigant seekdo attach funds held in the United States Treasury, he or she must demongtrate tha



the United States has waived itssereign immunity with respect to those funds.”), which
strongly opposed attempts to attach such assets. As one commentator explains:
As a matter of foreign policy, the President regards frozen assets as aupowerf
bargaining chip to induce behavior debile to the United States; accordingly,
allowing private plaintiffs to file civil lawsuits and tap into the frozen assets
located in the United States may weaken the executive branch’s negotiating

position with other countries. For this reason, several U.S. presidents have
opposed giving victims access to these funds.

Debra M. Strausfkeaching Out to the International Community: Civil Lawsuits as the Common
Ground in the Battle against Terrorish9 Duke J. Comp. & Int'l L. 307, 322 (2009). The
ExecutiveBranch has consistently succeeded in arguing that the FSIA does not waivité¢iae U
States’ immunity with respect to seized Iranian asse¢®, e.gFlatow, 74 F. Supp. 2d 18.
Eventually Congress enacted the Terrorism Risk Insurance Act (“TRPAND. L. No.
107-297, 116 Stat. 2322 (2002), “to ‘deal comprehensively with the problem of enforcement of
judgments rendered on behalf of victims of terrorism in any court of competesadigtion by
enabling them to satisfy such judgments through the attadhohblocked assets of terrorist
parties.” Weininger v. Castro462 F. Supp. 2d 457, 483 (S.D.N.Y. 2006) (quoting H.R. Conf.
Rep. 107-779, at 27 (2002)). The TRIA declares that
[n]otwithstanding any other provision of law, . . . in every case in which a person
has obtained a judgment against a terrorist party on a claim based upon an act of
terrorism, . . . the blocked assets of the terrorist party (including the blosketd a
of any agency or instrumentality of that terrorist party) shall be subgect t
execution or attachment in aid of execution in order to satisfy such judgment to
the extent of any compensatory damages for which such terrorist party has been
adjudged liable.
8§ 201(a). In other words, the TRIA “subjects the assets of state spohsarsmsm to
attachment and execution in satisfaction of judgments under 8 1605(&)({@®,Terrorism

Litig., 659 F. Supp. 2d at 57, by “authoriz[ing] holders of terronistated judgments against

Iran . . . to attach Iranian assets that the UnitateSthasvlocked” Ministry of Def. & Support
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for the Armed Forces of the Islamic Republic of Iran v. ElaR® S. Ct. 1732, 1735 (2009)
(quotations omitted; emphasis in original).

The TRIA was designed to remedy many of the problems that previoustedlagtims
of statesponsored terrorism; in practice, however, it led to very few succesgagsnsy
discovered that, at least with respect to Iran, “very few blocked asset$ éxist Terrorism
Litig., 659 F. Supp. 2d at 58. And the barren lands¢aging these FSIA plaintiffs was only
further depleted by the exclusion of diplomatic properties from the TRIA’s rézah Bennett
604 F. Supp. 2d at 161 (“[The TRIA] expressly excludes ‘property subject to Vienna Convention
on Diplomatic relations, or that enjoys equivalent privileges and immunities thediaw of the
United States, being used for exclusively for diplomatic or consular purpoggsdijng TRIA
§ 201(d)(2)(B)(ii)).

Against this desolate backdrop, Congress enacted the NDAA, which added paragraph (g)
to the execution section of the FSIA. This new provision, in its entirety, declares:

(g) Property in Certain Actions.—

(1) In generak— Subject to paragraph (3), the property of a foreign stgsenst
which a judgment is entered under section 1605A, and the property of an agency
or instrumentality of such a state, including property that is a separateguridic
entity or is an interest held directly or indirectly in a separate juridical erttity,
subject to attachment in aid of exeouti and execution, upon that judgment as
provided in this section, regardless of—

(A) the level of economic control over the property by the

government of the foreign state;

(B) whether the profits of the property go to that government;

(C) the degree to lnch officials of that government manage the

property or otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in interest of

the property; or

(E) whether establishing the property as a separate entity would

entitle the foreign state to benefits in United States courts while

avoiding its obligations.
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(2) United states sovereign immunity inapplicableAny property of a foreign

state, or agency or instrumentality of a foreign state, to which paragraph (1)

applies shall nobe immune from attachment in aid of execution, or execution,

upon a judgment entered under section 1605A because the property is regulated

by the United States Government by reason of action taken against that foreign

state under the [TWEA] or the [IEEPA].

(3) Thirdparty joint property holders- Nothing in this subsection shall be

construed to supersede the authority of a court to prevent appropriately the

impairment of an interest held by a person who is not liable in the action giving

rise to a judgmenin property subject to attachment in aid of execution, or

execution, upon such judgment.
28 U.S.C. 8§ 1610(g). Courts have had little opportunity to explore the full implications of §
1610(g), though at least one court has observed that the NDAA walahaignificant impact on
plaintiffs’ attempts to enforce FSIA judgmentSee CalderoiCardona v. Dem. Rep. Congo
723 F. Supp. 2d 441, 458 (D.D.C. 2009) (“Section 1083 adds a new subsection, section
1610(g)(1), which significantly eases enforcement of judgments entered urtder $605A.”).

2. Attachment and Execution on the Contested Accounts

Plaintiffs claim that they have met alif the elements necessary to satisfy defhA §
1610(g) and TRIA 8§ 201(a), with satisfaction of either sectiongogirfficient to execute on the
Contested Accounts. The Banks respond that both statutes require plaintiffs to shiam that
has arownership interest in the blocked assets—and Iran has/nership interest ithe
Contested AccountsThe Banks concedéat Iran has an ownership interest in the Uncontested
Accounts. Accordingly, his Court must determine what, if any, ownership interest is required to
execute orthe Contested Accounts.

a. TRIA 8§ 20)a) Requires an Iranian Ownership Interest
As with any question of statutory interpretation, this Court’s analysis begins with the

plain language of the statutdimenez v. Quartermab55 U.S. 113, 118 (200Qitations

omitted) When the statutory language is cleamust be enfced according to its own terree
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long as “the disposition required by the text is not absurdrhie v. U.S. Truste&40 U.S. 526,
534 (2004).Therefore this Court must first determine whether the statutory language contained
in TRIA 8§ 201(a) is clear.

TRIA § 201(a)allows a persorholding a judgment against a state-sponsor of terrorism to
attach and execute on “the blocked assets of that terrorist party.” The parteethagtke
Contested Accounts meet the definition of “blocked assets” provided in TRIA § 201(dhg).
parties also agree that Iran qualifies as a “terrorist party” undeX $RD1(d)(4). The issue is
whether Congress’ us# the word “of” requires plaintiff to provéhatiran hasanownership
interest in the Contested Accounts.

In Board of Trustees of the Leland Stanford Junior University v. Roche Molecular
Systems, Inc131 S. Ct. 2188, 2196 (2011), the Supreme Court reaffirmed its longstanding
precedent that “the use of the word ‘of’ denotes ownershah.{quotingPoe v. Seaborr282
U.S. 101, 109 (1930)seeFloresFigueroa v. United State§56 U.S. 648—49, 657 (2009)
(treating the phrase “identification [papers] of another person” as meamimgiesmsbelonging
to another personEllis v. United State206 U.S. 246, 259 (interpreting the phrase “works of
the United States” to mean “workglonging tahe United States”) (internal citans and
guotations omitted)As theStanfordCourt noted, thiseading is consistent with armonon
definition of the word “of’denoting a possessive ratetship. Stanford 131 S. Ct. at 2196
(citing Webster’sThird New International Dictionary 1565 (2002)

Applying Stanfordand interpreting the word “of” in TRIA § 201(a) to mean “belonging
to” makes sense: judgment debtors normpadly forwhatever causetthe adverse judgment
against them-third parties do not usually pick up the tab. Additionally, the common law

historicallyprovidedthat “[t]he lien of a judgment attaches to the precise interest or estate which

13



the judgment debtor has actually and effectively in the property, and only to sucstihtdfe
C.J.S. Judgments § 787 (20129e alsdJ.S. v. Rodgerst6l U.S. 677, 713 (1983). Thus, the
plain language, as informed by the common law, strongly inditaé&Songress intended to
permitterroiist victims toexecuteon onlythe assets “of~or, in other words, “belonging to"—
theterrorist state committing the acAt least one other district court has come to this same
conclusion regarding TRIA § 201(akeeRuth Calderon-Cardona v. JPMorgan Chase Bank,
N.A, 2011 WL 6155987, at *14 (S.D.N.Y. Dec. 7, 2011) (“TRIA § 28quiresproperty
ownership”).

Unwilling to concede defeat on a plain language analysisitiffs seek refuge ithe
expansivadefinition of “blocked asset” found in TRIA § 2(H)(2):

(2) Blocked asset—The term ‘blocked asset’ means
(A) any asset seized or frozby the United States under section
5(b) of the Trading With the Enemy Act (50 U.S.C. App. 5(b)) or
under sections 202 and 203 of the International Emergency
Economic Powers Act (50 U.S.C. 1701; 1702); and
(B) Does not include property that—
(i) is subject to a license issued by the United States Government
for final payment, transfer or disposition by or to a person subject
to the jurisdictions of the United Statesconnection with a
transaction for which the issuance of such license has been
specifically required by statute other than the International
Emergencyeconomic Powers Act (50 U.S.C. 1701 et seq.) or the
United Nations Participation Act of 1945 (22 U.S.C. 287 et seq.);
or
(i) in the case of property subject to the Vienna Convention on
Diplomatic Relations or the Vienna Convention on Consular
Relations, or that enjoys similar privileges and immunities under
the law of the United States, is being used estegly for
diplomatic or consular purposes.

(emphasis added).ldmtiffs argue thaCongress intendetie phrase “of that terrorist party” to
limit the expansive definition of “blocked asset” in one way+esirict a judgment creditdo

pursuing only asets blocked under a sanctions scheme targetat¢errorist party. In other
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words, TRIA permits aifranian judgment creditor to attach assets blocked only under the

Iranian sanctions regulations; simultaneously, TRIA prohibits an Iranian judgmeiitbcifeodm

attaching assets blocked under Cuban, Syrian, or other sanctions regimedvialueiges

decision inHausler v. JPMorgan Chase Bank, N.845 F. Supp. 2d 553, 566—67 (S.D.N.Y.

2012),agreeswith plaintiffs argumenf Judge Marrero reasonedattan ownership requirement
overlooks a very basic aspect of the TRIA: The statute is not directed at a single
terrorist entity and does not relate to a single set of blocking regulafitves.

TRIA expressly defines “[tlhe term ‘blocked asset’ [to] meJan]. any asset

seized or frozen by the United States under section 5(b) of the Trading With the

Enemy Act (50 U.S.C.App. 5(b)) or under sections 202 and 203 of the

International Emergency Economic Powers Act .”. The phrase “of that

terrorist party provides the necessary, though perhaps perfunctory, instruction

that the “blocked assets” available for execution are only those assets blocked

pursuant to the particular regulation or administrative action directed at the

particular terrorisparty judgment debtor. In other words, the TRIA does not

permit a party with a judgment against Iran to execute against funds blocked

pursuant to the CACRs, regulations which are, of course, targeted at Cuba.
Id. (citations omitted).

The Banks agree thatslran’s judgment creditors under TRIA 8§ 201 (plaintiffs may
execute omonly the assets blocked pursuant to the Iranian sanctions regimes andcaseets
blocked pursuant to other sanctions regimbs.otherwise interpret the statute would read “that”
out of the phrase “blocked assetghudt terrorist party.” But plaintiffs gotoo far in presuming
that the scope of the OFAC blocking regulations is coextensive with the scafecbiment
authorized by TRIA. Examining OFAC regulationds quiteapparat that OFAC blocks a
much broader category of assets than those “of” a terrorist party.

OFAC regulations provide the following:

No property subject to the jurisdiction of the United States or which is in the

possession of or control of persons subjedhe jurisdiction of the United States
in which on or after the effective date Iran bay interest of any nature

* AccordLevin v. Bank of New Yark011 WL 82103%S.D.N.Y. Feb. 22, 2012).
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whatsoevemay be transferred, paid, exported, withdrawn or otherdeslt in
except as authorized.

31 C.F.R. § 535.201 (emphasis added). While this language is broad, OFAC regulations go one
step further by defining “interest” as “any interest of any nature whatsogivect or indirect.”
§ 535.312. Moreover, “property” includes a laundry list of items such as “money, checks, . . .
obligations . . . pledges, liens or other rights in the nature of security . . . contratysnaetare
whatsoever, and any other property, real, personal, or mixed, tangible or intangifitierest or
interests therein, present, future or contingent.” 8 535.311. Applying these mwuladrally,
OFAC apparently may block a transaction involving an indirect, intangible, futuré)gem
Iranian interest of any nature whatsoever.

The expansive language OFAC emplay®lock transactions with Iraniamtities stands
in stark contrast to the language employed in TRIA §&204here Congress chose to allow
execution on only a subsetlibcked assetshose “of a terrorist party. Every word in a statute
must be givereffect including theseemingly tivial word “of.” Kawasaki Kisen Kaisha Ltd. v.
Regal-Beloit Corp.130 S. Ct. 2433, 2445 (201@jt(ng Reiter v. Sonotone Corpt42 U.S. 330,
339 (courts are “obliged to give effect, if possible, to every word Congress Jus€td® Court
must also prasne thatCongress was aware of the breadth of OFAC blocking regulations when
it authored TRIA § 201(a)Miles v. Apex Marine Corp498 U.S. 19, 32 (199@)We assume
that Congress is aware of existing law when it passes legislatiOffAC hasused theany
interest of any nature whatsoever” and other broad language since at T€assddranian
Assets Control Regulations, 44 Fed. Reg. 6585856-65957 (Nov. 17, 19799 Congress could
have writter—and could rewrite-TRIA § 201(a)to say “blocked a®gs related to that terrorist
party” or “blocked assets in which that terrorist party hagmoperty interestand avoided

creating an ownership requiremendnfortunately for plaintiffs, the inescapable conclusion is
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that Congress intentionally usedrower languagéo permitattachment and executiomly on a
subset of blocked assets—those “of” (“owned by” or “belongingdd®rrorist state.

At first glance, it might appear strange for a sanctions regime to block rsaot&essets
that a terrorist statein this case, Iran-did not legally own. Why cast such a broad net? John
E. Smith, Associate Director of OFAC’s Office of Policy and Implementaggplains that
blocking serves a number of goals: providing the President with leverage to reeigotiat
resolving foreign policy disputes, depriving Iran of property that it might oikeruse contrary
to U.S. interests, preventing Iran from transacting with U.S. persons or3h&énancial market,
limiting the flow of goods and U.S. dollars Iran feasilable, and making it more difficult for
third parties to transact with IraDecl. of James Kerr, ECF No. 212-7, Ex. D, | 10.

On the other hand)FAC Hocking regulations implicata different set of interests than
TRIA 8 201. Congress intend@dRIA as a vehicle to compensate victims of terrorist attacks
while alsopunishing terorist states by making them phoy their acts. However, under
plaintiffs’ interpretation, virtually alblocked assetsregardless of whether Iran has an
ownership interest in them—could be used to compensate victims. Such an attachment would
actuallyreducelran’s liability for the judgments entered against/ftile imposinga potentially
heavy cost on innocent property owners. For example, if a foreign ndivamgland working
in a differentcountry attempted to send money to his personal bank account in Iran, this transfer
could be blocked and, under plaintiffs’ reading of TRIA, be subject to attachieat.
Calderon-Cardona2011 WL 6155987, at *11.

Because the pialanguage of the statute cuts against plaintiffs’ interpretation, plaintiff
seek refuge in the traditional cannon of statutory interpretation that rentatligdssare to be

liberally construed See3 Sutherland Statutory Constructi@60:1 (7th ed. Justice Scalia
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describes this cannon as “surely among the prime examples dfdébte.” Antonin Scalia,
Assorted Cannards of Contemporary Legal Analy#isCase W. Res. L. Rev. 581, 581-582
(1990) (“It is so wonderfully indeterminate, as both wheapplies and what it achieves, that it
can be used, or not used, or hadked, almosad libitum, depending mostly upon whether its use,
or nonuse, or half-use, will assist in reaching the result the court wishes to gchilearkfully,
this Court does not have to decide what a liberal interpretation of this statute veard m
because the plain meaning of “of” requires ownerskapd plain meaning wins. Sutherlandg
60.1 (“The rule of liberal construction does not override other rules where its applicati
defeats the evident meaning of an gct.”

The Courtalso hesitate® interpretTRIA 8 201(a) broadly in light of the important role
blocked assets play in foreign policyar-area where the Courts have traditionally accorded
some weighto the views of th&xecutive Branch See Republic of Austria v. Altmarsd1 U.S.
677, 701-702 (200450sa v. Alvarez-Machaib42 U.S. 692, 733 n.21 (2008)oe v. Exxon
Mobil Corp.473 F.3d 345, 354 (D.C. Cir. 2007). This Court will accord the Government’s
interpretationadvanced in this case throughStatement of Interest and other related
declarations}a measure of deference proportional to the ‘thoroughness evident in its
consideration, the validity of its reasoning, its consistency with eancelader pronouncements,
and all those factors which give it power to persuad€hristopher v. SmithKline Beecham
Corp, 132 S. Ct. 2156, 2169 (2012) (quotiBkggdmore v. Swift & Cp323 U.S. 134, 140
(1944)).

The Government notékat “any judicial apptation of TRIA has important
consequences for the Executive Branch’s implementation of sanctions regiimegirlic

interest.” ECF No. 230, at 3. Historicallipet Executive Branch has viewed blocked assets as
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important “leverage in working out policy disputes with other countries’. Jennifer K. Elsea,
Congressional Research Serv., Suits Against Terrorist States by Vitfiragarism at 9
(2008),available athttp://www.fas.org/sgp/crs/terror/RL31258.{tHst accessed August 21,
2012) seealsoDecl. of James Kerr, ECF No. 212-7, Ex. P10 The Executive Branch also
worries that attachment “exposes the United States to the risk of reciprimas against U.S.
assets by other StatesElsea, at 9.

Plaintiffs’ sweeping interpretationauld effectively—through future attachments and
executions—eliminate the President’s ability to use blocked assets as bargaining chipang sol
foreign policy disputesThis is especially true as the amount of outstanding judgments against
terrorist stées greatly exceed the amount of blocked asgatsnpareU.S. Dep't of the
Treasury, Office of Foreign Assets Contrbérrorist Assets Report Calendar Year 2041113,
available athttp://www.treasury.gov/resourcestter/sanctions/Programs/Document2@4ad..p
df ($72 million in blocked assets relating to Iran exigth Taylor v. Islamic Republic of Iran
2012 WL 3126774at *4 (D.D.C. Aug. 2, 2012) ($9.5 billion in outstanding judgments against
Iran existfrom the 1983 Beirut bombing). Absent an exgsréndication thaCongress intended
attachment and execution of all blocked aSseiscluding blocked assets totally unowned by
terrorist states-this Courtwill not interpret TRIA § 201(a) to condt with both its plain
language and decades of practice

b. FSIA § 1610(g)Requires an Iranian Ownership Interest

In the alternative, plaintiffs argue that they may execute on the Contestachts under

FSIA 8 1610(g). Section 1610(g), passed in 2008, contains language very similar to that of

TRIA 8 201(3. The relevant sectioprovides:

® Except, of course, diplomatic assets exempt under TRIA § 201@)(@)(which have long been treated sag
generis
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(g) Property in certain actions—

(1) In general--Subject to paragraph (3), tbeoperty of a foreign state
against which a judgment is entered under section 1605A, and the property
of an agency or instrumentality of such a state, including property that is a
separate juridical entity or is an interest held directly or indirectly in a
separate juridical entity, is subject to attachment in aid of execution, and
execution, upon that judgment as provided in this section, regardless of—

(A) the level of economic control over the property by the

government of the foreign state;

(B) whether the profits of the property go to that

government;

(C) the degree to which officials of that government

manage the property or otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in

interest of the property; or

(E) whether establishing the property as a separate entity

would entitle the foreign state to benefits in Udittates

courts while avoiding its obligations.

28 U.S.C. § 1610(g) (emphasis added). Again, the textual issue under § 1610(g) is the same:
does the word “of” require plaintiff to provkatiran had an ownership interest in the Contested
Accounts? Fothe same textual reasons previously discussed in reference to TRIA § #td (a),
answer remains yesSeePart 1l1l.A.2.a. Nonethelestreeunique aspects of § 1610(g) merit
separateliscussion.

First,the languagen 8§ 1610(g)(1)ppecificallypermitting attachment of “an interest held
directly or indirectly in a separate juridical entity” is inapplicable h&engress included this
language “to overcome the effect@ble Food Co. v. Patricksgnvhich held that an entity
owned indirectly by a foreign state, through another wholly-owned entitynateen ‘agency or
instrumentality’ of the foreign state Calderon-Cardona2011 WL 6155987 at * 17 (citing
Dole Food Co538 U.S. at 473 (“[A] subsidiary of an instrumentality is not itself entitled to
instrumentality status.”)) Dole Foodfollowed the earlieBance¢ 462 U.S. 611, decision.

Courts applyindBancecfashioned five-factor test to determinghetheraninstrumentality

served merely as trater egoof the foreign stateSeeFlatow v. Islamic Republic dfan, 308
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F.3d 1065, 1071 n.9 (9th Cir. 2002). Section 8161Q(gparagraphs (AJE) explicitly prohibit
consideration oéach otthe fiveBancedactors. By abrogatingdole FoodandBanceg

8 1610(g)(1)madeproperty that a foreign statevnsthrough an instrumentality—or a subsidiary
of an instrumentality-attachable. Nonetheless, thesetions do nothing to modify

8 1610(g)(1)’s requirement that the Contested Accounts be “the praparfpreign state.” As
with TRIA § 201(a)this“of” cannot be ignored.

Second, when this Couitst described® 1610(g)’s attachment provisions in 20R9,
foundthat8 1610(g) permitted “attachment or execution with respect to prapeldynging to
designated state sponsors of terrorisim.re Terraism Litig., 659 F. Supp. 2d at 62Vhile
perhaps dicta in the 2009 opinion, this finding wassistent witithe Conferenc€ommittee
Report adopted prior to enactment of 8 1610(g). H.R. Rep. No. 110-447, at 1001. The Report
statedthat 8 16010(g)is written to subject any property interest in which the foreign state
enjoysa beneficial ownershifo attachment and execution. . . .” H.R. Rep. No. 110-447, at 1001
(2007) (emphasis added).

Third, plaintiffs argue thag 1610(g)(3) is rendered superflgooy the BanKsreading of
the statute. Section 1610(g)(3) provides the following:

(3) Third -party joint property holders .—Nothing in this subsection shall be

construed to supersede the authority of a court to prevent appropriately the

impairment of an iterest held by a person who is not liable in the action giving

rise to a judgment in property subject to attachment in aid of execution, or

execution, upon such judgment.

Plaintiffs argue that “if property ‘owned’ onlyy Iran were subject to attachmetiitere would be
no need for Congress to protect third-party ‘interests.” PIs.” Reply, ECF No. {2PD, &his

argument, however, fails scount for a number of possible situatiof®r example, Iran may

jointly own property with a number of innocehird-parties who could have joint ownership
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rights that1610(g)(3)protects Or, Iran may wholly own an asset in which an innocent third-
party holdsalesser interestlike a right of first refusal-thatcarries some economic value
which 1610(g)(3) protects. Far from being superfluous, 1610(g)(3) provides courts with the
importantpower to protect interests held by third-parties where Iran has some owneship of
property.
3. Iran Does Not Have an Ownership Interest in the Contested Accounts

In light of this Court’s ruling that both “blocked assets$haft terrorist party” in TRIA 8
201(a) and “property of a foreign state” in FSIA 8 1610(g)(1) require plaintiffsoteeome
terrorist stat@wnership in order to attach and execute on property, this Court must do two
things:decide what law should be applied to determine whether Iran has an ownership interes
and apply that law to the Contested Accounts.

a. Federal Law Preempts D.C. Law

Federal Rule of Civil Procedure 69 provides thhighe procedure on execution . . . must
accord with the procedure of the state where the court is located, but a fedatalgoverns to
the extent it applies.Both partiesconcede that this Court must follow District of Columbia
procedure for execution on both the Contested and Uncontested Accounts. Plaintiffs, however,
argue that the substantive basis for their right to execution is fodadaral law—specifically,
TRIA 8 201, FSIA § 1610(g), and OFAC regulations. Pls.” Reply, ECF 220, at 34 (daiagr
[, 2011 WL 3489109, at *13)Plaintiffs contend that federal law and OFAC regulations govern
all property in which Iran has any interest, therefore preempting the &atd and leaving no
room for state law to supplement or contra@idtrict of Columbia law. Plaintiffs also argue

that a conflict exists between the OFAC definitions of “blocked assetsiich are incorporated
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into TRIA 8§ 201 and FSIA § 1610(g)—and D.C. law defining ownership interests more
narrowly.

The Banks resporthiat neithethe TRIA, FSIA, nor OFAC regulations definghether
Iran has an ownership interest Contested Accounts, and that therefore statetlappiyu3he
Banks propose that the substantive District of Columbia law which applies to #his cas
Uniform Commercial G@de Article 4A, as codified in D.C. Code § 28:48seq The Banks rely
on Second Circuit precedent stating that “[ijn the absence of a supersediad Seatate or
regulation, state law generally governs the nature of any interesteaghtsrto proprty that an
entity may have.”Export-Import Bank of the United States v. Asia Pulp & Papey &8 F.3d
111 (2d Cir. 2010) @Asia Pulp).

State law must give way to federal law in at least three circumstances: (1) whgre§xo
expressly preempts std&av, (2) when Congress undertakesaaled “field preemption,and
(3) whenstate law conflicts with federal lawArizona v. U.S.132 S. Ct. 2492, 2501 (2012).
Neither party asserts that TRIA 8§ 201 or FSIA § 1é1fressly preempt stapeopertylaw.
Therefore, the first question this Court must ask is whether field preemppbesa Because
this Court finds that field preemption does apply, it need not address the Banks’ conflict
preemptiorargument

Field preemptiororecloses statdsom regulding an area of law-whetherthatstate law
conflicts with federal law or complemestederal law. Arizona v. U.S.132 S. Ct. 2492, 2502
(2012). The purpose of Congress is the ultimate touchstone in every preemption case.
Medotronic, Inc. v. Lohr518 U.S. 470 (1996) (citations and quotations omitted). Courts look to
see if a federal laws designed to functioas a‘harmonious whole.”Hines v. Davidowitz312

U.S. 52, 72 (1941)“The intent to displace state law altogether can be inferred from a

23



frameawork of regulation so pervasive . . . the Congress left no room for the States to supplement
it or where there is a federal interest . . . so dominant that the federal systemastiumed to
preclude enforcement of state laws on the same subjazdng 132 S. Ct. at 250(citations

and quotations omitted).

The Supreme Couthas emphasizethe paramount federal interest that exists in the
conduct of our foreign relations. In a recent pronouncement in this area, the Supretme Cour
stated that[t] her is, of course, no question that at some point an exercise of state power that
touches on foreign relations must yield to the National Government’s policyAmetican Ins.
Ass’n v. Garamendb39 U.S. 396, 413 (2003ccordHines 312 U.S. at 63 Qur system of
government . . . imperatively requires that federal power in the field affefctieign relations be
left entirely free from local interferen¢e. The founders surely agreed with this sentiment.
Alexander Hamilton implored that “The Peawfethe WHOLE ought not to be left at the disposal
of a PART.” The Federalist No. 80, 535-3@cob ECooke ed., 1961). James Madison
similarly urged uniformity in our infant nation’s dealings with other countrilse Federalist
No. 42, at 279"If we are to be one nation in any respect, it clearly ought to be in respect to other
nations.”).

TRIA § 201 and FSIA § 1610(gnplicate exclusively federal interesiad, therefore,
preempt District of Columbia lawThese statutesoncern propert§of’ a foreign sovereign, and
not justanyforeignsovereigr—only those designated agtesponsors of terrorTRIA §

201(d)(4); FSIA 88 1610(g)(1), 1605A(h)(6).eBignating a country as a stagonsor of
terrorism isa drastic decision that the Executive Bfadoes notnakeon a whim serious
political and economic consequences refsainh this designationOne such consequenisethat

the “property of” a designated stadponsor of terror loses its sovereign immunity aray
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becomesubjet to attachment anelxecution. FSIA 8§ 1610(g)(1).The idea thastateproperty
law definitions of ownership should control the disposition of these assets flies in the flaee of
dominantfederalinterest in our relations with terrorist stat€3. Crosby v. National Foreign
Trade Council 530 U.S. 363, 375 (2000) (“It is simply implausible that Congress would have
gone to such lengths to empower the President if it had been willing to compromise his
effectiveness by deference to every provision of state statute or tdocsrmce that might, if
enforced, blunt the consequences of discretionary Presidential action.”).

Additionally, theNational Def@ase Authorization Act of 2008 (“NDAA”), which created
FSIA 81610(g)showsthat Congress intendsr the federal governmeid wholly occupy this
field. From 2004 when the D.C. Circuit decidetippio-Puelountil 2008 the statesponsored
terrorism exceptioiithencodified at 28 U.S.C. § 1605(a)(7)) acted only as a jurisdiction-
conferring provision—the substantive causéacion against foreigistatesponsors of terrorism
werefound in state law.See CicippiePuelo v. Islamic Republic of IraB53 F. 2d 1024, 1027
(D.C. Cir. 2004). Congress became unhappy with this pass-through approach and the “lack of
uniformity in the unérlying state sources of lawlh Re Terrorism Litig 659 F. Supp. 2d at 60.
As this Court noted, thigassthrough approach often caused “equally deserving plaintiffs to
have their claims denied because they were domiciled in jurisdictions that difiondtthem a
substantivgstate law] claim.” Id. at 59. Congressesponded tthis unfairness witlg 1083 of
the2008 NDAA. Id. at 58-59. This statutg1) took the extraordinary stegd creating a federal
cause of action against designated statmsors of terrorisnfnow codified aFSIA 8§ 1605A),
(2) provided for punitive damage awamtginst statsponsors of terrorism, (3) provided federal
funding for special masters assisting the Court in these cases, aneaféithe broader

attachment and executioights found in FSIA 8§ 1610(g)ld. at 58-62. TheFSIA already
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contained provisions related to damages, couiaiers service, venue, default, in addition to a
laundry list of exceptions to foreign sovereigimunity, all of whichcan be found in FSIA 88
1603-1611.ReadingTRIA § 201 and FSIA § 1610(g) in conjunction witie entireFSIA and
the2008 NDAA amendmentshowsthatCongressntended to creata “harmonious whole” and
intendedhat thefederal government occuplyis field

b. Federal Common Law Appliesand Iran Does Not Have an
Ownership Interest in the Contested Accounts.

Since Congress has preempted District of Columbia law in this area, the Cotimwithle
a puzzling situation: how to determitiee levelof ownership TRIA § 201(a) and FSIA § 1610(g)
requirelran tohavein the Contested Accounts. The Government suggests i situation
“courts could achieve the desired uniformity through the development of federal coawnon |
its functional equivalent to govern attachment.” Statement of Interest, ECF Not 230;This
Court agrees The D.C. Circuit has, however, long cautioned that “it is a mistake . . . to label
actions under the FSIA as ‘federal common law’ cases, for these actionsedebstatutory
rights.” Bettis v. Islamic Republic of IraB15 F.3d 325, 333 (2003).

In such caseshis Court “loos] to Restatements, legal treatises, and state decisional law
to find and apply what are generally considered to be theestblished standards of state
common law, a method of evaluation which mirrots-s distinct from—the ‘federal common
law’ approach.” Estate of Doe v. Islamic Republic of It&808 F. Supp. 2d 1, 23 n.7 (D.D.C.
2011);seealsoOwens v. Republic of Sudaé26 F. Supp. 2d 128, 157 n.3 (D.D.C. 2011he T
D.C. Circuit inBettisadopted this approach when it applied Restatement (Second) of Torts § 46
to FSIA intentional infliction of emotional distress claims, a practice that continues to this day.
SeeOveissi v. Islamic Republic of ma2012 WL 3024758, at *7 (D.D.C. July 25, 201%3).

light of this, the Court wilhow examine the Restatement (First) of Property, relevant legal
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treatisesand state decisional law to determine whether li@an ownership interest that
sufficient forattachment and executiomder TRIA § 201(a) or FSIA § 1610(g).

Comment b to the Restatement (First) of Property &di@shat ‘[a] person who has the
totality of rights, power, privileges and immunities which constitute completperty in a thing
[] is the ‘owner’ of the ‘thing,’ or ‘owns’ the ‘thing.”The Restatement recognizéatthe
owner’scontrol is not necessarily absolute:

Ownership despite decrease in interesi®e owner may part with many of the

rights, powers, privileges and immunities that constitute complete property and

his relation to the thing is still termed ownership both in this Restatement and as a

matter of popular usage. Thus an owner of an automobile may mortgage it, or

have it subjected to a mechdaitien, and still proprly be said to be the owner. It

is characteristic of ownership that upon the termination of any lesser inténests

interests of the owner are thereby automatically increased.

Id. at 8§ 10 cmt. c. OFAC regulations blocked the Contested Accounts bacaluariarbank
hada“contingent, future, interest” in the funds. Pls.” at 33, 36. This description of Iran’s
interest in the Contested Accounts could hardly sound less absolute. Common sense—and the
Restatement’s definition of ownership—support the findiveg Iran’s indefiniteephemeral

interestin the Contested Accounts does not rise to the level that would typically be considered
“of,” “belonging to,” or “owned by”lran.

However,while applying the Restatemergskeletal definitiorof ownershipmay bequite
simple in “finding” the federal common lavBettiswas alsqyuided by FSIA § 1606Bettis
315 F.3d at 333. This section provideat “foreign state[s] shalie liable in the same manner
and to the same extent as a private individual uiike circumstances.’Id. Bettisand FSIA §

1606 counsel the Court to examine how ownership interests in Electronic Funds Transfers

(“EFTs")—like those blocked by the Banks in this casee-treated under state law.
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The operation of an EFT can appear quite complicated. Fortunately, the Secaitd Circ
hasoutlinedthe EFT process:

An EFT is nothing other than an instruction to transfer funds from one account to
another. When the originator and the beneficiary each have accounts in the same
bank that bank simply debits the originator’'s account and credits the benediciary’
account. When the originator and beneficiary have accounts in different banks,
the method for transferring funds depends on whether the banks are members of
the same wire transfer carsum. If the banks are in the same consortium, the
originator’s bank debits the originator's account and sends instructions directly to
the beneficiary’s bank upon which the beneficiary’s bank credits the benefciary’
account. If the banks are not in the same consortium—as is often true in
international transactionsthen the banks must use an intermediary bank. To use
an intermediary bank to complete the transfer, the banks must each have an
account at the intermediary bank (or at different banks in the same consortium).
After the originator directs its bank to commence an EFT, the origin&ianis

would instruct the intermediary to begin the transfer of funds. The intermediary
bank would then debit the account of the bank where the originaton lras@unt

and credit the account of the bank where the beneficiary has an account. The
originator’s bank and the beneficiary’s bank would then adjust the accounts of
their respective clients.

Shipping Corp. of India Ltd. v. Jaldhi Overseas Pte,l5385 F.3d 58, 60 n.1 (2d Cir.
2009). The Contested Accounts contain the proceeds of EFhedietilockedby the
Banks pursuant to OFAC regulations in the Banks’ role asitteSmediary banks
EFTs passing through intermediary bankssamraetimeseferredto as “midstream”
EFTs. With respect each of ¢hContested Accounts, the Iranian government party
triggering the EFT block was the beneficiary’s b&nk.

Property rights in EFTs are covered under Article 4A of the Uniform Confatherc
Code, which every state (including the District of Columbia) has adopted and which the
Federal Reserve appliesite Federal Reserve Wire Transfer Netwdnkough

Regulation J.SeeGary D. Spivey, Annotatiorgffect of Uniform Commercial Code

® The Uncontested Accounts contain, among other types of accounts,dokedEFTs. In each of these ffou
EFTs Iran or its instrumentality functioned as the originator, the originab@rs, or in some role that is unclear
from the record The Banks concede that Iran has a sufficient ownership interest in thesetswbc@armit
attachment.
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Article 4A on Attachment, Garnishment, Forfeiture or Other Third-Party Processiggai
FundsTransfers 66 A.L.R. 6th 567, 8§ 2 (2011)'heuniversal adoption of Article 4A
makesdt of great importance to this Court in finding principles of law to apply to the
Contested Accountdn examning Article 4A,three things are clear.

First,“[ a] creditor of theoriginator canlevy on the account of the originator in
theoriginator’s bank before the funds transfer is initiated.” U.C.C. Article 4A-502
official cmt. 4(emphasis added)Once the EFT process has commenced, “[t]he creditor
of the originator cannot reach any other funds because no property of the originator is
being transferred.'ld. This is because, under Article 4A, “title to the funds passed when
the originator's payment order was executed upon transmittal to the intarynieank.”
Palestine Monetary Authority v. Strachm&2 A.3d 213, 225 (N.Y. Sup. Ct. App. Div.
2009) accordAsia Pulp 609 F.3d at 120.

Second;[ a] creditor of théeneficiarycannot levy on property of the originator
U.C.C. Article 4A-502 official cmt. 4 (emphasis addedyditionally, “until the funds
transfer is completed by acceptance by the beneficiary's bank of a paymemboticer
benefit of the beneficiary, the beneficiary has no propertyastén the funds transfer
which the beneficiary's creditor can reachd” This is because, under Article 4A, title
passes when the beneficiary’s bank accepts the payment order from the irdgrmedi
bank. SeeAsia Pulp 609 F.3d at 12(citing Bank ofNew York v. Nickell4 A.3d 140,
145-47 (N.Y. App. Div. 1st Dep’t 2004)).

Third, a creditor otheoriginator or thebeneficiarycannot levy on the property

of either whilethe property is in the possession of an intermediary baalklhi, 585
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F.3d at 71.This is because midstream EFTs held by an intermediary bank “are not the
property of either the originator or the beneficiarid’ at 71.

These thresituationsexplainwhen creditors of either the originator of the EFT
or creditors of the intendeceheficiary of the EFT may attach funds. HoweWam is
neither the originator of the blocked EFTs contained in the Contested Accounts nor the
intended beneficiargf these funds. Iran’s “contingent, future, interestfte-reason
these accounts were blockedtems fronthe fact that an Iranianstrumentalityacted as
thebeneficiary’s bank Plaintiffs here are creditors of the beneficiary’s bank. Therefore,
the issue is whether creditor ofabeneficiary’s banknayattacha midstream ETF held
at an inermediary bankClearly, acreditor maydo no such thing.

Legaltitle does not pass to the beneficiary’s bank until it accepts the payment
order from the intermediary banldsia Pulp 690 F.3d at 120 (citing reference omitted).
The beneficiary’s bank then becomes obligated to credit the beneficiary’s tfiocoun
otherwise pay the beneficiary, thus ultimately transferring title to the bemgfidn this
case the Iranian banks never obtained legal title to the funds in the Contested Accounts
because-due to OFAC blocking regulations—thagver accepted thetermediary
banks’ payment orders.

Moreover,Article 4A contains a “moneback guarantee provision” as “an
important protection” for the originator. Article 4402 cmt 2. This is becausefan
EFT is not completed—the originatkely continues to have an underlying obligation to
pay the beneficiarylJ.C.C.Atrticle 4A-402(e) provides that when “an intermediary bank
is obliged to refund payment . . . but is unable to do so because not permitted by

applicable law,” the originator may be “subrogatedhe right of the bank that paid the
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intermediary bank to refund.” In other words, the originator and the originator’s banks
have claims to an interrupted EFT amatthe beneficiary or the beneficiary’s banks.

Plaintiffs argue that the mondoack guarantee cannot appdyblocked accounts
because OFAC regulations preclgieh a refund from issuing abserspecificOFAC
license. Pls.” Reply at 35.While this may be trueQFAC blocking only inhibits the
originator and the originator’s bank from pursuing a refund, it does not vest title in the
beneficiary or the beneficiary’s bankinderArticle 4A, property rights do not pass to
the beneficiary’s bank until it has accepted thermagliary bank’s payment der.

U.C.C. Article 4A-402(c).

Plaintiffs also rely on the one-year statute of repose contained Article 4ACU.C
Article 4A-505. This provision extinguishes the right of an originator and an originator’s
bankto se& a refund of an incomplete EFAgain, plaintiffs’ argument fails because the
statute of repose+t applies—only extinguishes an originator’s or an originator’s banks
right of refund. That provision does not magically vest property rights forwane in t
EFT transaction process to the beaary or the beneficiary’s bankCf. India Steamship
v. Kobil Petroleum Ltd.663 F.3d 118, 121 (2d Cir. 2011) (“no alchemy by the bank can
transform EFT’s that cannot be attached into property . . . that can be attached.”).

Applying both the Restatement and U.C.C. Article 4A, plaintiffs cannot show that
Iran has any ownership interest in the Contested Accoutdastif’s alternatively argue
that OFAC regulations contain broad definitions of property that should control. The
Banks—eorrectly—respondhat OFAC regulations have nothing to do with defining
what constitutes an Iranian ownership interest in propé&itlyile OFAC regulationsnay

provideabroad definition of “property” for the purposes of FSIA § 1610(g) and
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similarly broad definition ofblocked assets” for the purposes of TRIA 8§ 201¢&gintiff
againmistakenly interpretthese broad regulations coextensively withrtherower
language requiring the Contested Accounts tthberoperty “of” Iran. The Government
concurs, stating thaftjhere is no need-and no justifiable basiste force OFAC’s
regulations into serving a role they were not intended to perform.”

Even if OFAC regulations were ambiguous on the question of ownership,
OFAC’s narrower interpretation would ordinaribe entited to deferencanless “plainly
erroneous or inconsistent with regulatiors&e Auer v. RobbinS19 U.S. 452, 461
(1997) (citing reference omittedY.hat standard is easily met here. As explained earlier,
the expansive language OFAC emplay81 C.F.R. 8§ 535 to block transactions with
Iranian entities stands in stark contrast to the language employed in TRIA §&d.(a)
FSIA § 1610(g) where Congress chose to allow execution on only a subset of blocked
assetsthose “of” a terrorist party.

Accordingly, the Banks’ motion for judgment as a matter of law is granted and plaintiffs’
motion for judgment as a matter of law is derssdo the Contested Accounts.

B. Uncontested Accounts- Garnishees’ Motion for Interpleader

The Banks movéor leaveto file athird-party petition alleging claims in the nature of
interpleaderagainstparties that the Banks believe may assert an interest in the Uncontested
Accounts. Garnishee Banks’ Mot. for Leave to File Third Party Petition, ECF No. 213.
Plaintiffs take no positionn the Banks’ motion.

Interpleader is a tool which protects a stakeheldsgre, the Banks-from multiple
liability arising from multiple claims to the same funBee Commercial Union Ins. Co. v. U.S.

999 F.2d 581, 583 (D.C. Cir. 1993). “Where a party in control of contested property, the
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stakeholder, makes no claim on the property and is willing to release it to thel rdgathant,
interpleader allows him ‘to put the money or other property in dispute into court, withadwaw f

the proceedinggand leave the claimants to litigate between themselves the ownership of the fund
in court.” 1d. (citations omitted).Interpleader may be brought in federal court under either the
Federal Interpleader Act, 28 U.S.C. § 1335, or under Rule 22 of the Fed&rsa of Civil
Procedure.ld. Here, he Banks propose to use Rule 22 interpleader.

Rule 22 is “merely a procedurdgvice; it confers no jurisdiction on the federal courts.”
Morongo Band of Mission Indians v. California State Bd. of Equaliza86hF.2d 1376, 1382
(9th Cir. 1988). In light of this, the Banks’ proposed interpleader action must taih i
statutory grant of federal jurisdictiorsee Commercial Unig®99 F.2d at 584Here, three
statutory grants of authority existieinterpleader action arises under federal |aatisfying 28
U.S.C. 81331, is against a foreign state, satisfying 28 U.S.C. § 1330, and arises out of
transactions involving international or foreign banking, satisfying 12 U.S.C. 8§l83Assured
of its jurisdicton, this Court will grant the Banks’ Motion for Leave to File a Third Party
Petition.

V. CONCLUSION

This Courlamentedn its In Re Islamic Republic of Iran Terrorism Litigatitreatise
that FSIA terrorism cases oftetufn[] into a long and] futile quest for justice . . . .659 F.

Supp. 2d at 138The victims and their familiehave often been opposed by the Executive
Branch and their struggles have rarely produced positive resldtsThe recent passage of the
Iran Sanctions, Accountability, and Human Rights Act of 2012 gives this Court some hope that
victims of terrorism may finally see substantial compensat®esePub. L. No. 112158, § 50et

seq, 126 Stat. 121Basil Katz,Tweak to US bill on Iran sanctions opens door to damages
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(Aug. 27, 2012, 7:00am EDT), http://www.reuters.com/article/2012/08/2 fausa-
idUSL2E8JO8W920120827 (nothing that this new law targets over $1.75 billion in Iranian
securities froze in a New York bank account).

Neverthelessthis Court is under no illusions that the palteadwill be much easier for
victims than it has been in the past. The Uncontested Accounts contain $364,572, {ekih is
than one-tenth of one percent of #proximately $591 million awardedjainst Iran in this
case.Thistiny sum is dwarfed by even greater magnitudes when compared to the endless
suffering ofthese victims.“A step in the right direction, to be sure. But a very small one.”
Heiser Ill, 807 F. Supp. 2d at 27.

A separate Ordearonsistent with this opinioshall issue this date.

Signed by Chief Judge Royce C. Lamberth on August 31, 2012.
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