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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROSEMARY LOVE, et al.,
Plaintiffs,

V. Civil Action No. 00-2502 (RBW)
THOMAS J. VILSACK,
Secretary, United States
Department of Agriculture,

N s N N N N N N N N

Defendant.

MEMORANDUM OPINION

The plaintiffs in this civil action are female farmers who allege that the UniédesS
Departnent of Agriculture (“USDA”) discriminated against them on the basgeafierin the
administration of its farm loan and disaster benefit programs, and that it failetetp resolve
their discriminatiorcomplaints. Fourthmendedand Supplemental Conght at 3 The Black
Farmers & Agriculturalists Association, Inc. (“Association”) has nubteeintervene in this
action pursuant to Federal Rule of Civil Procedure 24. Motion of Black Farmers and
Agriculturalists Association, Inc. to Intervene (“Mot.”) at Wpon careful consideration of the
relevant submissioristhe Court concludes that it must deny the motion for the reasons set forth

below?

! In addition to theAssociation’s motion to intervene, the Court considered the follofilings in reachingts
decision: (1xhe Defendant’s Opposition to Motion to Intervene (“Def.’s Op’'i2) the Plaintiffs’ Opposition to
Motion of Black Farmers and Agriculturalists Association, lieclntervene (“Pls.” @p’n”); and(3) the Reply of
Black Farmers and Agriculturalists Association, IfRFAA) to Oppositonto Motion to Intervene Reply”).

2The Court is contemporaneously issuinmemorandumpminion resolving the Association’s motion to intervene

Garciav. Vilsack No. 062445(D.D.C.filed Oct. 13, 200) which addresses claims ldfspanicfarmers snilar to
those asserted in this case.
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I. BACKGROUND
Between 1997 and 2000, Africa&merican, Native American, Hispanic, and female
farmers filed four similar class action lawsuits alleging that the USDA engagadespread
discrimination on the basis of race, ethnicity, or gender iadn&nistration ofts farm loan and
benefit programs, and that it routinely failed to investigate complaints ofdssmimmination.

SeePigford v. Glickman, Nos. 97-1978, 98-1693 (D.D.C. filed Aug. 28, 1997, July 7) 1998

(“Pigford I') (African-American farmers); Keepseagle v. Vilsatlo. 99-03119 (D.D.Ciled

Nov. 24, 1999 (Native American farmers§zarcia v. VilsackNo. 00-2445 (D.D.Cfiled Oct.

13, 2000 (Hispanic farmers).ove v. Vilsack, No. 00-2502 (D.D.C. filed Oct. 19, 2pQ@male

farmers). Judge James Rotson, a former member of this Court, denied the plaintiffs’ motions

for class certification in this action and@arciav. Vilsack® SeelLove v. Veneman224 F.R.D.

240 (D.D.C. 2004), aff'd in part, remanded in part sub nom. Love v. Johanns, 439 F.3d 723

(D.C. Cir. 2006)Garcia v. Venemar?24 F.R.D. 8 (D.D.C. 2004), aff'd and remanded sub nom.

Garcia v. Johanns, 444 F.3d 625 (D.C. Cir. 2006). The defendant has, however, developed an

administrative claims process for Hispanic and female farmersdlveg$eir claims of
discrimination against the USDASeeDefendant’s Status Report at 1, ECF No. 155;
Defendant’s Eighth Status Report atggrcig No. 00-2445 (D.D.C. Jan. 20, 201ECF No.

218 Participation in the administrative claims proces®mldioned on dismissal of a farmer’s
legal claims against the USDAeeDefendant’s Status Report, kit (“‘Ex.”) 1 (Framework
for Hispanic or Female Farmers’ Claims Process) at 6, ECF Nel;I3&fendant’s Eighth
Status Report, Ex. 1 (Framework for Hispanic or Female Farmers’ CRrimesss) at 63arcig

No. 00-2445 (D.D.C. Jan. 20, 2012), ECF No. 218-1.

% Upon Judge Robertson’s retirement from this CdatciaandLove were reassigned to the undersigned member
of the Couirt.



The Association isa notfor-profit organization created for the specific purpose of
responding to the issues and concerns of Black Farmers in the United States aht lotoat
2, andit seeks to intervene in this action dadrciaonbehalf of its members who assertade-
barred claims iPigford |, seeMot. at 6; Mot. Ex. 1 (Proposed Complaint) 1 15, 19. A brief
overview of thePigfordlitigation is necessary to understand the Association’s asserted interest in
this case and Garcia

On October 9, 1998, Judge Paul L. Friedman of this Court ceffiiggdrd |as a class
action pursuant to Federal Rule of Civil Procedure 23(b)(2) for purposes of libitiyford v.
Glickman 182 F.R.D. 341, 352 (D.D.C. 1998). Judge Friedman later vacated his original class
certification order on January 5, 1999, and certified a new class pursuant to Rule 23(b)(3).

Pigford v. Glickman, 185 F.R.D. 82, 92 (D.D.C. 1999). Following the Court’s class certificati

rulings, the parties iRigford Inegotiated a classide setttment, which Judge Friedman
approved in a consent decree issued on April 14, 1BD%t 113. Theigford Iconsent decree
established an administrative claims process “by which each class memb&haxeian
opportunity to demonstrate that he or shd been the victim of past discrimination by the

USDA and therefore was entitled to compensatory damadese Black Farmers Discrim.

Litig., 856 F. Supp. 2d 1, 9 (D.D.C. 2011).
ThePigford I consent decree imposed a deadline for Afridamerican farmers to submit
their claims for administrative adjudicatiad, at 10, and many farmers tried, unsuccessfully, to

file claim packages after the deadline expirddat 11. To address this problem, “Congress

* Rule 23(b)2) permits class certification where, among other things, “thg ppposing the class has acted or
refused to act on grounds that apply generally to the class, so thatjfimakive relief or corresponding declaratory
relief is appropriate respecting the class as a whole.” Fed. R. Civ. P223(b)(

® Rule 23(b)(3)permits class certification where, among other things, “the cous fimat the questions of law or
fact common to class members predominate over any questions affectingdiviuial members, and that a class
action is superior to other available methods for fairly and effigiemtjudicating the controversy.” Fed. R. Civ. P.
23(b)(3).



resurrected the claims of those who had unsuccessfully petitioned the Arlidgragermission

to submit late claim packages” with a provision in the Food, Conservation, and Energy Act of
2008 (“2008 Farm Bill"), id., which providebat “[a]ny Pigford claimant who has not

previously obtained a determination on the merits of a Pigford claim may, in aatioih

brought in the United States District Court for the District of Columbia, obtain that
determination,” id. (quoting Pub. L. 110-234, § 14012(b), 122 Stat. 923, 1448 (2008)). After
this provision became effective, thousands of Afriéamerican farmers filed suit in this Court.
Id. at 13. The Association also brought suit on behalf of its members who were etidilde t
claims undethe 2008 Farm Bill. Complaint to Determine Merits and Damages Pursuant to 8

14012 of the Food, Conservation and Energy Act of 2008Bfatk Farmers Agriculturalists

Ass’n, Inc. v. Schafer, No. 08-1188 (D.D.C. July 9, 2008), ECF No. 1. These caseallwer

subsequently consolidated before Judge Friedman, and are collectively kn@igfoes 1l. In

re Black Farmers356 F. Supp. 2d at 13.

The parties irPigford Il reached a classide settlement agreement on February 18,
2010, id., which Judge Friedman approvedaidi2. The settlement agreement largely
maintained the administrative claims process utilizdéigfiord |, with some modificationsld.
at 22. Judge Friedman certified a settlement class consisting of “[a]ll inalisidd) who

submited LateFiling Requests under Section 5(g) of the Pigford v. Glick@ansent Decree

on or after October 13, 1999, and on or before June 18, 2008; but (2) who have not obtained a
determination on the merits of their discrimination complaints . 1d..at 15. Notably, unlike

thePigford I classPigford Il class members were not permitted to opt out of the cBasid. at

9, 32-33. The order and judgment granting approval of the settlement agreement provided tha

the Class Representatives, the sSlaand its members and their heirs,
administrators, successors, and assigns release, waive, acquit and forever



discharge the United States and the Secretary from and are forever barred and
precluded from prosecuting, any and all claims, causes of aotiorguests for

any monetary relief . . . that have been or could have been asserted in the
Consolidated Case by reason of, with respect to, in connection with, or which
arise out of, any matters alleged in the Consolidated Case that the Class
Representates, the Class, and its members, and their heirs, administrators,
successors, and assigns have against the United States or the Secratgryfo

them.

Order and Judgment § 1BRigford II, No. 08mc-0511 (D.D.C. Oct. 27, 2011), ECF No. 231.

The Assodcition was terminated as a partyRmford Il, Amended Class Action Complaint to
Determine Merits and Damages Pursuant to 8 14012 of the Food, Conservation and Energy Act
of 2008, As Amended at 1 n.Rigford Il, No. 08mc-0511 (D.D.C. Apr. 5, 2011), ECF No. 163,

and is not a member of the settlement clagsl.atham v. VilsackNos. 11-5326, 11-5334, 12-

5019, 2012 WL 10236550, at *1 (D.C. Cir. July 25, 2012).

The Association seeks to intervene in this litigation to assert two claims. BMofl,
(Proposed Complaint) 19 16—23. First, it seeks a declaration finding that “both the Equal
Protection Clause and Due Process Clauses of the United States Constituticiejniwad s
members who are eligibl®igford claimants’ under the 2008 FamBill, but did not timely file
claims are entitled to file claims, under the framework established foamspnd female
farmers.” Id. 1 19. The Association’s second claim is for injunctive relief with respehbtt
USDA'’s current loan approval process, specifically, “a permanent injunctiomsadfiie] USDA
and its subordinate county level loan processing entities to refrain fronmdisattion in
processing loan applications of Black Farmers,” id. § 21, and “an order restrudterprgsent

loan approval process that removes the [cotfhtyiid local level aspects of the process and

® Although the proposed complaint uses the word “country” here, the Court asthanthis is a tymgraphical error
and the Association intended to use the word “county” because the relibt soparagraph 21 of the proposed
complaint refers to “county level loan processing entities,” and theekat immediately follows the term
“country” in paragraph 22 itself is directed at “local level aspects of thegjpirtssan approval] process.”



replaces it with a more equitable organizational structigle]'22. Both thelefendanand the
plaintiffs oppose the motion to intervene.
1. STANDARD OF REVIEW
The Association seeks to intervene as a matter of right pursuant to Faderaf Rivil
Procedure 24(a), or, in the alternative, permissively pursuant to Rule 24(b).t Blot. a
Federal Rule of Civil Procedure 24(a) provides that “on timely motion,” a court must
allow a party to intervene if it
claims an interest relating to the property or transaction that is the subject of the
action, and is so situated that disposing of the action may as a practitad mat
impair or impede the movastability to protect its interest, unless existing parties
adequately represent that interest.
Fed. R. Civ. P. 24(a)(2). In assessing a motion to intervene as of right, a court must
consider the motion’s timeliness, whether the movant “claims an interest relating to the
property or transaction which is the subject of the action,” whether the movaot “is s
situated that the disposition of the action may as a practical matter impair or imgede [its

ability to protect [its] interest,” and whether the movant’s interest “is adelgua

represented” by the existing parties to the litigatibond for Animals, Inc. v. Norton,

322 F.3d 728, 731 (D.C. Cir. 2003)tation omitted. A party seeking to intervene as of
right must additionally establish standing under Article 11l of the Constitutidnat
731-32.

Pursuant to Federal Rule of Civil Procedure 24(b), “on timely motion,” a court may
permit a party to intervene if it “has a claim or defense that shares with the ni@naact
common question of law or fact.” Fed. R. Civ. P. 24(b)(1)(B). In determining whether
permissive intervention is appropriate, a court “must consider whether thesirtten will

unduly delay or prejudice the adjudication of the original parties’ rights.” FedvRPC



24(b)(3). Permissive intervention is “inherently discretionary,” EEOC v. [ddtilldren’s Citr.,

Inc., 146 F.3d 1042, 1046 (D.C. Cir. 1998), and a court may deny a motion for permissive
intervention even if the movant has met all of the requirements of Rule 24(b), id. at 1048.
[11. ANALYSIS

While the Court sympathizes with the Association members who failed to tisssyta
Pigfordclaims, the Association’s motion to intervene in this litigation fails on every sddre.
Court agrees with the defendant that the Association’s first claim is plaimgddayPigford Il,
which unequivocally extinguished the right of &igfordclaimant to receive a determination on
the merits of a claim outside of the claims process creat@igyrd II.” SeeOrder and
Judgment 11 1, 18-1Bigford Il, No. 08mc-0511 (D.D.C. Oct. 27, 2011), ECF No. 231. The

Association’s motion suffers from a more fundamental defect, however. In ordezrieehe as

of right, the Association must establish that it has Article 11l standiund for Animals, Inc.,
322 F.3d at 731-32. As alluded to by the defendant, Def.’s Opp’n at$&ep.alsdef.’s Opp’'n
at 5-6, the Association’s standing to pursue its first claim is far from evftlent.

“The irreducible constitutional minimum of standing contains three elementstj\ity-

in-fact, (2) causation, and (3) redressabilityiNat'l| Ass’n of Home Riilders v. EPA, 667 F.3d

6, 11 (D.C. Cir. 2011)cftation omittedl. “Thus, to establish standing, a litigant must
demonstrate a personal injury fairly traceable to the [opposing partyg¢dleunlawful

conduct [that is] likely to be redressed by tbquested relief.”Id. (citation omitted).“The

" The Association contends tHaigford Il does not bar its claim because it was dismissed from the litigation and
thus was not a member of the settlement clagplyRit 4. The Association brings its claim on behalf of its
members, however, wharemembers of th@igford |l class. Order and Judgment 1 1, Fgford Il, No. 08 mc-
0511 (D.D.C. Oct. 27, 2011), ECF No. 231.

8 The defendant’s standing argument focuses on the Associationtefaildemonstrate redressability in light of
this Court’s reasoning iits prior opinion in this caséove v. Vilsack 908 F. Supp. 2d 13®.D.C. 2012), Def.’s
Opp’n at 56, to which tke Association makes no response. Because the Court finds that dleeafiss has failed
to demonstrate Article Il standing by its virtual silence on the topic, thet@eed not address theerits of the
defendant’s redressability argument.



absence of any one of these three elements defeats standewdow v. Roberts, 603 F.3d

1002, 1010 (D.C. Cir. 2010). An association has standing to bring suit on behalf of its members
if “(a) its membes would otherwise have standing to sue in their own right; (b) the interests it
seeks to protect are germane to the organization’s purpose; and (c) neithentlasséated nor

the relief requested requires the participation of individual members lavikait.” Nat'| Ass’n

of Home Builders, 667 F.3d at 12 (citation and internal quotation marks omitted).

In its proposed complaint, the Association asserts that it

seeks a declaration that both the Equal Protection Clause and Due Process Clauses

of the United States Constitution mandate[] that its members who are eligible

‘Pigford claimants’ under the 2008 Farm Bill, but did not timely file claims are

entitled to file claims, under the framework established for Hispanic and female

farmers.
Mot., Ex. 1 (Proposed Complaint) 1 19. While it is apparent that the Association’swebject
intervening is to obtain an opportunity for its members to participate in the adntiméstlaims
process for Hispanic and female farmers,ide§{ 11, 19; Motat 6; Reply at 6, the nature of the
Association members’ asserted injury, how that injury is fairly tracealilee USDA'’s conduct,
and how the requested relief will redress that injury is less clear. Hopkxaf, as it appears,
the harm that the Association seeks to redress is its members’ inability to obteEmardeion
on the merits of their claims, the Court is at a loss to discern how this injury isfaocd®able to
the defendant’s actions this caseand whether the Association’s requeesrelief would likely
redress this injury. éeMot. at 11 (describing the Association’s first claim as alleging that “the
additional claim process is unconstitutional unless [the Association’s] melt@epermitted to
intervene”). The Association’s motion yields no assistance here, providing adyadion of

the requirements for standing and the conclusory statement that it “has stargliegoased on

injuries to itself or to its members.” Mot. at 7. The Association has therefia ta



demamstrate Article Il standing to pursue its first claim, as it must to interveneraghbin this
litigation.?

While the Association’s second claifrdoes not present the same standing problems, the
Court agrees with the plaintiffs that the Association&ion does not satisfy the requirements
for either intervention as of right or permissive interventiees.” Opp’n at 3—5because the
Association’s motion is untimely, a prerequisite for both modes of intervenéiefes. R. Civ.
P. 24(a), (b). Te timeliness of a motion to intervene

is to be judged in consideration of all the circumstances, especially weighing the

factors of time elapsed since the inception of the suit, the purpose for which

intervention is sought, the need for intervention ameans of preserving the

applicant’s rights, and the probability of prejudice to those already partibg i

case.

Smoke v. Norton, 252 F.3d 468, 471 (D.C. Cir. 2001) (citation omitted). The plainefis fil

their complaint on October 19, 20G&eECF No. 1, and the defendant first announced its

° The Courtnotes that several other obstacles preclude the Association from iimigrirene to pursue its first
claim. As set forth below, the Association’s motion to intervene is ehtinin addition, as the plaintiffs notege
Pls.” Opp’n at 34, the Associabn fails to assert an interest sufficient to entitle it to intervene in this litigation.
“[lIntervention aims to protect interests which are ‘of such direct emmdediate character that the intervenor will
either gain or lose by the direct legal opematmd effect of the judgment.’United States vAm. Tel. & Tel.Co,
642 F.2d 1285, 1292 (D.C. Cir. 1980) (quotBmith v. Gale 144 U.S. 509, 518 (1892)A judgment in this case
will have virtually no effect on the Association’s membeditswill not address the merits of the Association’s claim
and will not preclude them from raising it in separate litigation. Indgan, the Association focuses on the
flexible approach endorsed by this CircuiNoesse v. Cam885 F.2d 694D.C. Cir. 1967) which characterized
the “interest” inquiry a&' primarily a practical guide to disposing of lawsuits by involving asynagparently
concerned persons as is compatikih efficiency and due process.Mot. at 8 (quotindNuesse385 F.2d at 700).
The Association places more weight upon this language than it can bear. TheeaAsaseeks tinterjecta claim
which appears to challenge the USDA's creation of the administrative claioesprimr Hispanic and female
farmers, involving a statute which has no bearing whatsoever on thgffslan this litigationand inGarciag solely
on the basis of a history of similar allegations of discrimination by tHaAJ&jainst AfricarAmerican, Hispanic,
and female farmers, allegations which have been to ¢iig fitigated in separate actions. While there may be a
shared history of discrimination, the Court finds that the Assoniatforst claim, which appears to raise entirely
new legal and factual issues, has little in common with the existingsclaitmis case. Moreover, inserting such a
claim into this litigation at this late date is clearigompatiblewith efficiency, as set forth in greater detail in the
Court’s discussion of the timeliness of this motion. The Associatimotion to intervene tpursue its first claim
thus fails on multiple fronts.

°The Court notes that while the Association’s propasedplaintincludes aclaim for injunctive relief relating to
discrimination in the USDA'’s present loan approval proddss., Ex. 1 (Propose@omplaint) {1 2423, its motion
to intervene focuses exclusivaw its first claim regarding participation in the administrative claims ggoce
provided for Hispaniand female farmers.



intention to establish an administrative claims process for Hispanic and femmaézd in
September 201@eeDefendant’s Status Report at 1, ECF No.;Tl&fendant’s Status Report at
1, Garcig No. 00-2445 (D.D.C. Sept. 27, 2010), ECF No. 18heclaims process was finalized
in January 2012SeeDefendant’s Status Report at 1, ECF No.;IBé&fendant’s Eighth Status
Reportat 1, Garcig No. 00-2445 (D.D.C. Jan. 20, 2Q1ECF No. 218. The Association did not
move to interven&r nearly thirteen years after the plaintiffs filed suit, almost three ydtms
the USDA announced its intention to create the administrative claims procetkettheeclaims
asserted in this litigation, and just over a yaféer the USDA finalized the claims process. The

Association’s motion is untimely as measured from any of these pagefgloten v.

Bricklayers, Masons & Plasterers Int’l Union of Am., 543 F.2d 224, 228 (D.C. Cir. 1976)

(upholding denial of motion to iatvene based on untimeliness because “[a]Jny measure of
timeliness of the motion to intervene must be cast against the backdrop of twaofyears o
controversy between the unions which now have reached settlement”), and thatissoci
provides no reason for its delay. Indeed, it is apparent that its decision not to seektioterve
earlier was a strategic choice to instead participate in the p&afetdlitigation, a
circumstance that weighs against interventiSeeid.

The other factorghe Court must consider also weigh in favor of finding the Association’s
motion untimely. While the Association’s first claim relates solely to the administcives
process, its purpose for intervention with respect to the second claim is to obtaitiiejceief
relating to discrimination against Africgkmerican farmers in the USDA'’s current loan
approval process, a claim appropriately brought at the beginning, rather thad,tbéthis
litigation. This litigation is quite advanced, and injection of n&ints at this point will serve

only to delay further the conclusion of this long-running case foexttstingparties.

10



Intervention would require further proceedings to address new iasdgsotentially new factual
development since the Associatios&rond claim relates to the USDA'’s “presker@in approval

process,” Mot., Ex. 1 (Proposed Complaint) 1 22 (emphasis added), and therefore is likely to

prejudice theexistingparties, se®oane v. Leonhart, 741 F.3d 147, 152 (D.C. Cir. 2014)
(identifying further discovery and argument on additional issues as sources of prejudice in
evaluating the timeliness of a motion to intervene).

Moreover, the Association need not intervene here to pitsssecond claimt® While
the ability to bring a claim in separate litigation is not in itself a sufficient reasomyo de

intervention, Natural Res. Def. Council v. Costle, 561 F.2d 904, 910 (D.C. Cir. 1977), the fact

that the Association will suffer no harm if intervention is detiéslvery relevant to the Court’s
assessment of the timeliness of its motion when all of the other consideratioestbhefGourt
indicate that the Association’s intervention at this late date will serve only tivdigage the
existingparties, delay the resolution of this protracted litigation, and unnecessarilyicatmph
alreadycomplex proceeding by injecting new issues when the litigatioadhzanced to the

point it has reached heréndeed, “the requirement of timeliness is aimed primarily at preventing
potential intervenors from unduly disrupting litigation, to the unfair detriment of ik&rex
parties,”"Roane, 741 F.3d at 151, which is exactly what the Association’s intervention here

would occasion

" The Court expresses no opinion as to whether this claim is tarfidford II.

2The Association contends that intervention “is necessary to preventigjaryé and that itwill suffer “great

harm” if intervention is denied. Mot. at 12. However, the Associatiovigies noexplanatioras to what that harm
might be. Left to speculate as to what it might mean by thesertionsthe Court concludes that the Association is
likely referring to the denial of an opportunity for its members to padieim the administrative claims proses
establishedor Hispanic and female farmers because, as noted earlier, the Associationis fmciises exclisely

on this requested relief. However, the Court has already concluded it ltbsmmitstrated itstandingto bringsuch

a claim

11



The Association responds that since this litigation has been stéylecclaimantsseek
resolution through the administrative claims process, the Association’seintierv “will not
delay or otherwise prejudice the parties for the reason the litigatibreaiime and a new case
schedule will be formulated.” Reply at 6. Accepting this reasoning would render Rsile 24’
timeliness requirement meaningless because intervening at any time shoftjofineent
would constitute timely intervention due to the fact that intervention would genergliyre that
thelitigation proced under a revised scheduling order. The Association also argues that the
plaintiffs do not set forth any “specific grounds” in support of their contentionitbahotion to
intervene is untimelyld. at 6. But the plaintiffs argue that the Association’s motion is untimely
for precisely the reason stated abowhe-factthat this litigation was already far advanaeiden
the Assaiation moved to intervene. PIs.” Opp’n at 5. The Association cites no authority for the
proposition that anything more is required of the plaintiffs, and the Court has found none.
Accordingly, the Court finds that the Association’s motion to intervene is untimdlyhat
neither intervention as of right nor permissive intervention is appropriate.

V. CONCLUSION
For the foregoing reasons, the Association’s motion to intervene is denied.

SO ORDERED this 13thday ofJune, 20143

REGGIE B. WALTON
United States District Judge

13 The Cout will contemporaneously issue an order consistent with this memaragginion.
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