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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB,
Civil Action No. 01-1537 (PLF)
Plaintiff, (consolidated with
V. Civil Action No. 01-1558

Civil Action No. 01-1569
GINA McCARTHY, Administrator, Civil Action No. 01-1578
U.S. Environmental Protection Agency, ) Civil Action No. 01-1582
) Civil Action No. 01-1597)
)

)
)
)
) Civil Action No. 01-1548
)
)
)

Defendant:

MEMORANDUM OPINIONAND ORDER

This matter is before the Court on 8&Club’s motion to enforce thGourt’s
Ordes of March31, 2006 and January 20, 204 Bierra Club allegethatthe Environmental
Protection Agency EPA") has failedo promulgate emission standardsdertain sources of
threehazardous air pollutangs requiredinder Section 112(c)(6) tiie ClearAir Act and this
Court’s Order.SierraClub asksthe Court tadeclare that EPA has failed todertakehese
nondiscretionary actions, and to establish dates certain for EPA’s proposal azdtforalbf
new standards fapecifiedsources with respect to the three pollutants.

EPA opposethe motion arguing thatt has fulfilledits obligations undethe Act

and the Order, and that Sierra Chiimplyis dissatisfied with the substance of the standards that

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, the Court

substitutes as defendant the curteRA Administrator, Gina McCarthy, fdormer
AdministratorLisa P. Jackson.

2 The Court’'s 2011 Ordeeiterated the terms &faragraph 3 of its 2006 Order,
concerningePA’s obligations under Section 112(c)@)he Clean Air Actbut the 2011 Order
extended the deadline for EPA’s compliance with thesas. For simplicity, the Court will
refersingulaty to its “Order,” although, more precisely, Sierra Club seeks to enforce both the
2006 and 2011 orders.
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EPAalready has establishe@®PA contends that such substantive reviesawithin the
exclusive jurisdiction of th&Jnited State€ourt of Appealdor theDistrict of ColumbiaCircuit,
andthatthis Courttherefordacks subject matter jurisdictida entertain Sierra Clubi®quest
for relief. Intervenor Coalition for Clean Air Implementati¢intervenor”) has filed a response
in further support of EPA’s opposition to Sierra Club’s motion.

Upon consideration of the parties’ and Intervenor’s argumenteglthentegal
authorities andpettinent portions of theecord, the Court will grant Sierra Club’s motimnpart

and deny it in part.

|. BACKGROUND
On July 16, 2001, Sierra Club filed seven different complaints against EPA under

the citizen suit provision of the Clean Air Acgierra Club v. Johnson, 444 F. Supp. 2d 46, 51

(D.D.C. 2006). The complaints each sought relief for EPA’s failure to discharfferarmt

aspect of its regulatory dutiesder the Act.ld. The cases were consolidated on June 20, 2002,
and then stayedhile the parties sought mediatiold. The parties engaged settlement
negotiations until early 2005, when thigd crossmotions for summary judgmentd. EPA

did not contest liability Sierra Club v. Jackson, No. 01-1537 (PLF), 2011 WL 181097, at *3

(D.D.C. Jan. 20, 2011). Instead, EPA concedtiatlithad failed to promulgate standafds
sources of hazardous air pollutabystherequired statutory deadline of November 15, 2600,

Clean Air Act Sectiond12(c)(3), 112(k)(3)(b), and 112(6)( Id. It is the third of these,

3 The papers reviewed in connection with the pending motion incBieiea

Club’s Memorandum in Support tiie Motion to Enforce (“Pl.’s Mot. t&enforce€) [Dkt. No.
158-1} Sierra Club’s Proposed Order (“Pl.’s Proposed Order”) [Dkt. No. 15BR24’s
Memorandum in Opposition to Sierra Club’s Motion to Enforce (“Def.’s Opp.”) [Dkt. No.;166]
Intervenor’s Opposition to Sierra Club’s Motion to Enfo¢datervenor’s Opp.”)[Dkt. No.

165], and Sierra Club’s Reply in Support of the Motion to Enf¢tBé’s Reply”) [Dkt. No.

167].



Section112(c)(6)— which require€£PA to “assur[e]that sources accounting for not less than
90 per centum of the aggregate emissions of [seven hazardous air polarastgject to
standards under subsectia)() or (d)(4) of [Section 11@f the Ac]” — thatis the subject of
Sierra Club’sinstantmotionto enforce’

On March 31, 2006, the Court isswatOrderstatingin relevant part thaby
December 15, 2007, “EPA shall promulgate emission standards agbatisgurce categories
accounting for not less than ninety percent of the aggregate emissionk of #sehazardous
air pollutants enumerated in Section 112(cj¢dxhe Act] are subject to emission standards
under Section 112(d)(2) or (d)(4)Orderat 3 (Mar. 31, 2006) [Dkt. No. 803eealsoSierra

Club v. Johnso44 F. Supp. 2dt 5360 (explaining reasoning underlying the Orddfjom

2006 to 2010, the Court granted a number of EPA’s motions to extend the deadlines of the

March 31, 2006 Order, all without Sierra Club opposition. Sierra Club v. Jackson, 2011 WL

181097, at *1. In December 2010, EPA sought an extension of the deadline to April 13, 2012,
but Sierra Club opposed that requdst. In anOrderissued on January 20, 2011, the Court
denied EPA’s request for an extension until April 13, 2012, but extended the deadline to
February 21, 20110rder at3 (Jan. 20, 2011) [Dkt. No. 149].

In Marchof 2011, EPA issued larief determination noticé'Determination”)
stating that it had fulfilledts duty to promulgate the emission standards required @ielan

Air Act Section112(c)(6). 76 Fed. Reg. 15308/1 (Mar. 21, 201d)the Determination EPA

4 The severnazardous air pollutants -ef “HAPS” — specified in Section

112(c)(6)arethe following:alkylated lead compounds, polycyclic organic matter,
hexachlorobenzene, mercury, polychlorinated biphenyls, 2,3,7,8-tetrachlorodibenzofgrans a
2,3,7,8-tetrachlorodibenzo-p-dioxin. 42 U.S.C 8§ 7412(c)&®already noted and as described
infra at page 6 Sierra Club maintains that EPA has yet to set stanflardsurces accounting

for 90 percent of the aggregate emissions of three of these pollutants. The ©austedghat
the references in Section 112(c)(6) to standards under subsections )i (d}2(d)(4)

implicate further requirements as to the stringency of stasflartheseven enumerated HAPs
SeegenerallyDesert Citizens Against Pollution EPA, 699 F.3d 524, 525-28 (D.C. Cir. 2012).

3



provided a link to a docket ltadestablishedwhich containg technical memorandungeeid.
(referencing Docket ID No. ERAQ-OAR-2004-0505 at www.regulations.govjhe
memorandum describes the actionsaipency has taketmat, in its viewsatisfy in full he
requirements placed upon it by Section 112(c)(8).(citing “Emission Standards for Meeting
the 90 Percent Requirement Un&eaction112(c)(6) of the Clean Air ACtEPA-HQ-OAR-
2004-0505-0006 (Feb. 18, 20X1yechnical Memo”)[Dkt. No. 166-1). The Technical Memo
also features table listing a number of final rd— issuedas long ag@s the eayl 1990s, and
as recently as 2011 — which, according to EPA, operate in condaffiltoits statutoryduty to
assurehat sources of the seven HAPs specified in Section 112@E6)bject to emission
standardsvith respect to those pollutantSeeTechnical Memat Appendix 1] seealsoDef.’s
Opp. at 7-8, 11 (discussitige Technical Mempo Asthe D.C. Circuit has explained, some of

theserules cited by EPA were promulgated “in an express effort to satisfy gFEBA’12(c)(6)

obligations,” while others were issued “with no reference to § 112(c)(6).taSidub v. EPA,

699 F.3d 530, 532 (D.C. Cir. 2012).

Sierra Club challengelPA’s Determination in theourt of appealsarguing first
that thesubstance of the &ermination wasarbitrary and capricious, and second that
Determinationwasprocedurallyinvalid for failure to comply with notice and comment

requirements Sierra Club v. EPA, 699 F.3d at 532. Tiecuit held that the Btermination

constituted a legislative rulemaking, which requires notice and comruerat 534-35 Because
EPA did notadhere to the notice and commpnbceduratequirementsthe courtvacated the
Determination and remaed to EPA tdollow those proceduresld. at 531, 535.The panel
emphasized, however, thatid “not reach Sierra Club’s arguments on the substance of the

Determinatioror express the slighstopinion as to their merit.’Id. at 534. SubsequentlgPA



appears to have abandorady intention to reissues Determination SeePl.’s Mot. to Enforce
at 12 (stating thatounsel for EPA informe8ierra Clubby telephone on April 17, 201thatthe
agency does not intend to undertake any further action with resg@ettion112(c)(6)) see
generallyDef.’s Opp. (decliningo refuteSierra Club’sassertion on this point)As a result,
Sierra Clubhasfiled the instanmotionseekingto enforcethis Court’s Ordey which, it contends,

remains unfulfilledwith respect to three of the seudAPsenumeratedh Section 112(c)(6).

Il. DISCUSSION
A. Legal Standard on a Motion to Enforce
“District courts have the authority to enforce the terntheif mandates.

Flaherty v. Pritzker, No. 11-0660 (GK), 2014 WL 642658, at *2 (D.D.C. Feb. 19, 2014¢ *

exercise othis authority is ‘particularly appropriate’ when a case returns to a gowtmotion
to enforce the terms of its mandate to an adstriative agency. Id. (quotingint’l Ladies’

Garment Workers’ Union v. Donovan, 733 F.2d 920, 922 (D.C. Cir. 1984)). The Court should

grant a motion to enforce if a “prevailing plaintiff demonstrates that a defehasumot

complied with a judgment entered against Heartland Hosp. v. Thompson, 328 F. Supp. 2d 8,

11 (D.D.C. 2004). Buf a plaintiff “has received larelief required by that prior judgment, the
motion to enforce [should be] deniedd. Included within “a court’s power to administer its
decrees is the power to construe and interpret the language of the judgitieat.1142 (citing

SECv. Hermil,_Inc,, 838 F.2d 1151, 1153 (11th Cir. 1988)).

B. Analysis
“[T]he Clean Air Act contains aruhusualpifurcatedjurisdictional schemethat

divides jurisdiction between the federal district and circuit cdui&erra Club v. Jacksp813




F. Supp. 2d 149, 156 (D.D.C. 2011) (quoting Sierra Club v. Thomas, 828 F.2d 783, 794 (D.C.

Cir. 1987)). Under the Act, a person may bring suit in district court against the EPA
Administrator foran allegedailure to perform a nondiscretionary act or duty, dreditstrict
court has jurisdiction “to order the Administrator to perform such act or dagyyell as to
“compel . . . agency action unreasonably delayed.” 42 U.S.C. § 7604(a). By coptdisgl”
review of final action by the EPAdministrator rests exclusively in the appellatents”’ Enwt’l
Def. v. Leavitt, 329 F. Supp. 2d 55, 63 (D.D.C. 20@#)ng 42 U.S.C. § 7607(b)(1)). Thus,
whereas thgubstancef agency action alreadyndetaken is reviewable dyiby an appropriate
court of appealsEEPA’sfailure to take nondiscretionary actigna matter within the purview of a
district court And, “[a]s a logical matter, [the Clean Air Act'gfant of jurisdiction to the
District Courts to order EPA to perform a nondiscretionary duty must presupposetifiet Di
Courts’ jurisdiction to determine whether such duties haea performed in the first place.”

Sierra Club v. WhitmarnNo. 062206 (JMF), 2002 WL 393069, at *4 (D.D.C. Mar. 11, 2002),

Report and Recommendation adoptetkelevant parin Sierra Club v. Whitman, No. 00-2206

(CKK), Memo. Op. at 5-8 (D.D.C. July 10, 2002).

Sierra Club cast4d motion in terms o purported failure to act on EPA’s part,
arguingthatthe agencyasnotset ay emission standards for one Section 112(c)(6) pollutant,
hexachlorobenzenefCB”), andthat it hasset standards for two others, polychlorinated
biphenyls (“PCBs”) and polycyclic organic matter (“POMO9r sources that do not account for
ninety percent otheaggregate emissiorts these pollutants. Pl.’s Mot. to Enforce atERPA
counterghat it already hasatisfied its obligations und&ection112c)(6) andthis Courts
Order. Def.’s Opp. at 10-13 (citinigechnical Memo iad declarations of EPAfficial). EPA

contends tha®ierra Clubsimplyis dissatisfied with the substance of the standtratEPA has



issued and thaSSierraClub asksthe Court to intrude into the exclusive jurisdiction of the court
of gppeals Id. at14-17. Intervenor ecbes this argumendlistinguishing “district court review

of EPA’sfailure to act[from] review of EPA’sfailure to act appropriately and accusing Sierra
Club of seeking the lattewhich is reserved to the D.C. Circuit. Intervenor Opp. at 7.

This Court, in its 2006 Order and Opinioacknowledged the limits of its
jurisdiction inthe contexof Sierra Club’s challengeWhile the Court clearly had — and has —
the authority to order EPA to promulgate emission standards assuring compligmites 90
percent emission requirements of Section 112(c)(6) by a date certairheytaad this Court’s
authority to tell EPAow (as opposed to when) it must fulfill its duties under Section 112(c)(6).”

Sierra Club v. Johnson, 444 F. Supp. 2d at 5%6ééalsoSierra Club v. Jackson, 2011 WL

181097, at *7 (quoting Sierra Club v. Browner, 130 F. Supp. 2d 78, 90 (D.D.C. 2001)).

But as the D.C. Circuiémphasizedh its recentdecision EPA had“assured this

Court] that EPA’s issuance of the Determination], like any other final agency action, would be

subject to review in [the court of appeals].” Sierra Club v. EPA, 699 F.3d afl582Court’s

2006 Order was premised tratassurance SeSierra Club v. Johnson, 444 F. Supp. 2d at

59-60. As thecourt of appeals now has explained, however, EPA’s issuance of the
Determinatiorwith no opportunity for notice and commeailed to honor the terms of its

representations to this Court, upon which@derwasbased.SierraClub v. EPA, 699 F.3d at

534-35. he court thereforgacated the Determination and stated that “[its] vacaturagilire
EPA, consistent with the district court’s deadline order entertain and respond to [Sierra
Club’s] claims about the necessary scapd stringency of the standarddd. at 533(emphases
added). In other wordbgcausehis Court’s Order remainstulfilled, EPA thereforemust

initiate a process of notice and comment rulemakgfgre it either reissues its Determination or



takesother appropriate action after considering the comments subritied it falls to this
Court —which still holds jurisdiction t@ompel EPA to act— to enforce the terms of this
mandate.

EPA maintainghat the terms of this Court’s Order that the agency “shall
promulgate emission standards” assuring regulation of 90 percentaggregatemissions of
Section 112(c)(6) HAPs -hkave been satisfied by EPA’s issuant@umerous rules over the
past twodecades, some specifically linked to the Section 112(c)(6) pollutants and déreérassi
to them, but all of which “effectively (even if indirectly) control the relev&APs].” Def.’s
Opp. at 16seealsoTechnical Memo.EPA further contendshat ths Court in 2006 did not
actually order the agencty issue the Determination notiee;EPA’s view, it “voluntarily
published” the Determination. Def.’s Opp. at 6-7. As the decision of the court of appeals
demonstrates, howevdtPA'’s position does natepresent a fair reading of this Court’s Order

andOpinion. _®eSierra Club v. EPA, 699 F.3d at 534 (noting that “in the deadline suit before

the district court, EPA based its successful response on the premise that {&hnedimeion

would both issue and be a final agency actewviewable in [the D.C. Circuit]{lemphasis

added). In order for the court of appeals to review the substantive validity of EPA’s
Determinaton —which isnot a simple announcement, ligjtrather an action from which

“legal consequences will flowjdl. — the Determinatiomust beput forth in a manner “that will
render EPA’s legal and technical decisions more transparent and therelgtéasillistantive
review.” Id.; seealsoid. at 535 (Because the Determination manifests a new yet final agency

position onfEPA’s] compliance with 8 112(c)(6), it is a legislative rulemaking subject to

> As Sierra Club correctlgoints outseePl.’s Reply at 12the court of appeadls

conclusion on this point wassestial to its holding that tressserteghrocedurainjury was
redressable, thus giving Sierra Club standing to bring its petition for re@ewaSierra Club v.
EPA 699 F.3d at 533.



[5 U.S.C.] 8 553's noticeandcomment requirements;”Int’l Union, United Mine Workers of

America v. Mire Safety & Health Admin407 F.3d 1250, 1259 (D.C. Cir. 2005) (describing the

purposes of notice and comment, which include providing “affected parties an opportunity to
develop evidence in the record to support their objections to the rule and thdrabhgesthe
guality of judicial review”).

The Courtthereforeconcludes thats Order remains unsatisfied hatOrder
obligatedEPA to take action by a date certain to ensure its compliance with Section@)1 2{c)
a manner reviewable by the court of appe&BA elected to do so bgrticulating itssubstantive
legal andechnical decisions in the DeterminatidBut as the D.CCircuit has heldEPA’s

issuance of that Determination was procedurally invefigrra Club v. EPA, 699 F.3d at

534-35. h accordanceavith the court of appeals’ vacatof EPA’s Determinatiorand its

“remand to EPA to fulfill [] noticeandcomment requirementsid. at 535 —as well as the
Circuit’s view as to the continuing effect of this Court’s deadlinge®— the Court directs EPA
to initiate a process of notice and comment rulemal@fgre it reissues or, after consideration
of the comments submitted, reconsiders or modifies its Determinationsuch final action

must include a statement explainitgjbasisand EPA also must respond to temmentghat it
receives. Seeid. at 533(stating that EPA must “entertain and respond” to Sierra Club’s claims
concerning the alleged inadequacy of the regulation of Section){8PKHAPS) seealso

Louisiana Federal Land Bank Ass’n, FLCA v. Farm Credit Adnd86 F.3d 1075, 1079 (D.C.

Cir. 2003) (noting that “an agency must respond to those ‘comments which, if true, . . . would

require a change in [the] proposed rule’ (quoting American Mining Congress V. ®FA-.2d

1179, 1188 (D.C. Cir. 1990)) (omission and alteration in origifial)).

6 The Court recognizes that this directive does not afford Sierra Club theigfll rel

that it seeks SeePl.’s Proposed Order. But this Court previously declined to craft a remedy that

9



Because neither party has yet had the opportungypcess a view on an
appropriate schedufer the notice and comment process that ER#Sst initiate, the Court will
further direct the parties to meet and confer in an effort to agree upon such a schethde
event that EPA and Sierra Club are unabletxh an agreemenie Court will set a schedule

after reeiving the views of thearties.

[ll. CONCLUSION

For the foregoing reasagrisis hereby

ORDERED thasierra Club’sMotion to Enforce [Dkt. No. 198s GRANTED
IN PART and DENIED IN PARTIt is

DECLARED that EPA has failed womply with this Court’s 2006 Order
[Dkt. No. 80], as amended by this Court’s 2011 Order [Dkt. NoJ; 148

FURTHER ORDERED that EP#&hallinitiate a process of notice and comment
rulemaking before its reissues, reconsiders, or modifid3etermination; it is

FURTHER ORDERED that the partishall meet and confer in an effort to agree
upon a schedule for EPA’s initiation and completion of this process; and it is

FURTHER ORDERED that on or befoRaigust 15, 2014the parties shall file a
joint status report informinthe Court of any such agreement,ibno agreement is reached,

proposinga schedule for briefingn the question of an appropriate timeline for EPA’s actions.

SO ORDERED.
/sl
PAUL L. FRIEDMAN
DATE: July 25, 2014 United States District Judge

would dictate to EPA the precise manner in which to satisfy tteslunder Section 112(c)(6),
seeSierra Club v. Johnson, 444 F. Supp. 2d at 59-60, and it again declines to do so.
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