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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JENNY RUBINet al,
Plaintiffs, : Civil Action No.: 01-1655 (RMU)
V. : Re Document Nos.: 82, 90

THE ISLAMIC REPUBLIC OF IRAN
et al,

Defendants,
and

THE UNITED STATES OF AMERICA,
Intervenor.

MEMORANDUM OPINION

DENYING THE PROPOSEDINTERVENORS' MOTION TO INTERVENE ; DENYING
ASMOOT THE PROPOSEDINTERVENORS' MOTION FOR AN EXTENSION OF TIME
TO FILE A NOTICE OF APPEAL
I. INTRODUCTION

In 2001, the plaintiffs sued the Islamic Repaldlf Iran and related defendants under the
Foreign Sovereign Immunitiesct (“FSIA”), 28 U.S.C. 88 1602t seq. for injuries sustained as
a result of a terrorisattack in 1997. The defendants neithppeared in court nor responded to
the complaint. Thus, in 2003, theurt issued a default judgmentfavor of the plaintiffs for
$71,500,000.

As part of the plaintiffs’ #orts to enforce their judgmenthey initiated attachment

proceedings in other districtsaigst the University of Chicago, the Field Museum of Chicago,

Harvard College and the Museum of Fine Artdiassachusetts (collecély, “the Museums”).
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According to the plaintiffs, the Museums possasgacts belonging to Irathat the plaintiffs
may attach to satisfy their judgment.

The Museums have moved to intervene is #ttion to seekeconsideration of and
potentially to appeal a June 3, 2008 order of¢bisrt authorizing thelaintiffs to attach
property belonging to Iran to satisfy their judgmh Because the Museums assert no valid
justification for waiting until aftethe order was issued to move fotervention, the court denies

the motion to intervene as untimély.

II. FACTUAL & PROCEDURAL BACKGROUND

On July 31, 2001, the plaintiffs filed a colajmt against the defendants for injuries
sustained as a result of a tersbattack in Jerusalem ¥897. Comp.; Mem. Order (June 3,
2008). The defendants did not appear in courégpond to the complaint. Mem. Order (June 3,
2008) at 1 n.1. Thus, on March 6, 2002, the lCtéithe Court entered default against the
defendantsld. The Court then conducted severatewtiary hearings, still without the
participation of the defendants, which resultethe court issuing default judgment for the
plaintiffs totaling $71,500,000 on September 10, 2003.As of July 29, 2008, the plaintiffs
had collected only $400,000 against the judgment. Pls.” Opp’'n at 4.

As part of the plaintiffs’ cotinuing efforts to enforce thejudgment, they have attempted
to attach certain artifactallegedly belonging to Iran, whicare housed at the Museunid. at
5-10. These attachment proceedings are beiggtiéd in the United Stat&dstrict Courts for

the Northern District of lllinois and the District of Massachusdtls. The two central issues in

The Museums have also filed a motion for an extensf time to appeal the court’s June 3, 2008
order. Because, as discussed below, the conigsiehe Museums’ motion totervene in this
action, their motion for leave to late-file an appeal of the order is moot.
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the attachment proceedings are whether thiaetdibelong to Iran anghether Iran’s sovereign
immunity prevents the plaintifisom attaching those artifact$d.

Under the version of the FSIA in forcethe time the default judgment was entered,
plaintiffs were not permitted to attach progestvned by foreign sovereign nations to satisfy
judgments against those natior&ee28 U.S.C. 8 1609 (providing that “property in the United
States of a foreign state shall be immumenflattachment arrest and execution except as
provided in sections 1610 and 1611 of thiamter”). Subsequently, however, Congress
amended the FSIA by enacting the NationaleDse Authorization Act (“NDAA”), which
broadened the rights of indduaals seeking to obtain andferce judgments against foreign
sovereigns arising out of terrorist aciee generallfub. L. No. 110-181, 122 Stat. 3 (2008).
The NDAA established a new causfeaction for victims of stte-sponsored terrorism, and
removed sovereign immunity pemtion for sovereign property owned by states responsible for
terrorist acts. 28 U.S.C. 8%05A, 1610(g)(2). The NDAA furtmgorovided that judgments
entered under the old version of the FSIA fslan motion made by plaintiffs to the United
States district court where the action was initiailgught . . . be given effect as if the action had
originally been filed uner” the amended version of the FSI&8 U.S.C. § 1605A(c)(2). Pub. L.
No. 110-181, § 1083(c)(2).

The plaintiffs filed such a motion on March 28, 20@ee generallPls.” Mot. for Order
Pursuant to 8 1083(c)(2) of the Nat'| Defersghorization Act (“Pls.” NDAA Mot.”). The
Museums, concerned that granting the motionild adversely affect them in the ongoing

attachment proceedings, mailed a lettahtoClerk of the Court on May 30, 2008, explaining



why they believed the math should not be grantéd.Museums’ Reply at 5 n.1. They also
faxed the letter to chambers on June 3, 2008sedms’ Mot. at 4-5. They did not, however,
move to intervene, and the court granted the plaintiffs’ mot®ee generallivlem. Order (June
2, 2008); Mem. Order (June 3, 2048).

On June 16, 2008, two weeks after the cowahtgd the plaintiffs’ motion, the Museums
moved to intervene “for the purposes of sagkieconsideration of this Court's Memorandum
Orders of June 2, 2008 and June 3, 2008 and pregeaxiappeal.” Museums’ Mot. at 1. The
Museums assert that they areitded to intervene as a mattermght under Rule 24(a) and, in
the alternative, that they aeatitled to permissive intervent under Rule 24(b). Museums’
Mot. at 1; Museums’ Mem. at 12. The piaifs filed an opposition on July 29, 2008, claiming,
inter alia, that the Museums have no legally cognizamierest in the action and that the motion
to intervene is untimely. PIs.” Opp’n at 2, 1With the Museums’ motion fully briefed, the

court turns to the applicable legahndards and the parties’ arguments.

[ll. ANALYSIS
A. Legal Standard for a Motion to Intervene
Federal Rule of Civil Procedure 24 sets fdahé requirements for intervention as of right
and permissive intervention.eb. R. Civ. P. 24;Fund for Animals, Inc. v. Nortgi322 F.3d 728,

731 (D.C. Cir. 2003). Rule 24(a) provides iiaiervention as of ght, stating that

As the Museums point out, their May 30, 2008 lettas not received by the court until June 2,
2008, the date on which the court granted the plaintiffs’ NDAA motiaeeMuseums’ Reply at
5n.1.

The court granted the plaintiff's motion in a memorandum order issued June 2,08.
generallyMem. Order (June 2, 2008). The court issued a corrected version of that memorandum
order on June 3, 200&ee generallilem. Order (June 3, 2008).
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[0]n timely motion, the court must pernahyone to intervene who: (1) is given

an unconditional right to intervene by a fedestatute; or (2) claims an interest

relating to the property oransaction that is the subjeaf the action, and is so

situated that disposing of the action nasy/a practical matter impair or impede

the movant’s ability to protect its imgst, unless existing parties adequately

represent that interest.
FED. R.Civ. P. 24(a).

This Circuit has identified “fouprerequisites to intervene asright: ‘(1) the application
to intervene must be timely; (2) the applicant nieshonstrate a legally gected interest in the
action; (3) the action must threaten to impair thegrest; and (4) no party to the action can be an
adequate representative of the applicant’s intereskarsner v. Lothian532 F.3d 876, 885
(D.C. Cir. 2008) (quotingec. Exch. Comm’n v. Prudential Sec.,ld86 F.3d 153, 156 (D.C.
Cir. 1998)). In addition, an applicant sildemonstrate that it has standidgnes v. Prince
George’s County, Md348 F.3d 1014, 1017-18 (D.C. Cir. 2003).

Alternatively, Rule 24(b) authorizes pegsive intervention for an applicant who timely
files a motion when a federal statute confers a conditional right to intervene or the applicant’s
claim or defense has a question of laviamt in common with the main actioned: R.Civ. P.
24(b). In considering a motion for permissimgervention, a court must determine whether the
proposed intervention “will unduly delay or pudjce the adjudication of the rights of the
original parties.* Id.

Timeliness is a threshold question for both pesme intervention and intervention as of
right. NAACP v. New Yorld13 U.S. 345, 365 (1973). “Whethatervention be claimed of

right or as permissive, it is at once appareoifthe initial words oboth Rule 24(a) and Rule

24(b), that the application must be ‘timely.’itlfs untimely, interventn must be denied.id.;

4 In this Circuit, “there is uncertainty oveshether standing is necessary for permissive
intervention.” In re Vitamins Antitrust Class Action®15 F.3d 26, 31 (D.C. Cir. 2000).



see also United States v. British Am. Tobacco Austl. Servs.48WF.3d 1235, 1238 (D.C. Cir.
2006) (holding that “[a]s a threshold matter . . . RRdeaequires prospective intervenors to file a
‘timely application’); Acree v. Republic of Ira@70 F.3d 41, 49 (D.C. Cir. 2004) (noting that
“[ulnder either [Rule 24(a) or Rule 24(b)he prospective intervenors’ motion must be
‘timely’), abrogated on other grounds sub noRepublic of Irag v. Beajy129 S. Ct. 2183
(2009);Mass. Sch. of Law v. United Stat#$8 F.3d 776, 783 n.5 (D.C. Cir. 1997) (noting that
“untimeliness in seekingptervention may justify its denial ¥iout consideratioof the merits”).
B. The Court Denies the MuseumsMotion to Intervene as Untimely

The Museums assert that their motion to intervene is timely because it was filed “within
the 10 business days for filing a motion for recoasation under 59(e) and well within the thirty
days permitted for filing a notice appeal.” Museums’ Mot. &-9. The plaintiffs respond that
the Museums’ motion to intervene is untimegchuse the Museums had the opportunity to file
it before the court granted the plaintiffs’ motibat chose not to do so, instead submitting a letter
opposing the plaintiffs’ § 1083(c)(2notion and waiting until after the motion was granted to
move to intervene. Pls.” Oppat 17-18. They also asseratisending the letter was improper
and sanctionableld. The Museums respond by ags®) that they dedied to send the letter
instead of moving to intervene because thegewdriven by a desire to present important
arguments to the Court in as timely a fashiop@ssible.” Museums’ Replat 5-6. They also
state that they sent the letter as soon asdbtyrmined that the plaintiffs had misconstrued the
NDAA because they “feared that the Court migharsrule on Plaintiffs’ request . . . without the
benefit of adversarial briefing.1d.

The timeliness of a motion to intervene tisbe judged in comderation of all the

circumstances, especially weighing the factorsrnoé elapsed since theception of the suit, the



purpose for which intervention sought, the need for intervemti as a means of preserving the
applicant’s rights, and the probhbtyi of prejudice tothose already parties in the casBritish
Am. Tobacco Austl. Seryd37 F.3d at 1238 (quotingnited States v. Am. Tel. & Tel. C642
F.2d 1285, 1295 (D.C. Cir. 1980)). islCircuit has, however, madéar that “[a] motion for
‘intervention after judgment will usually benied where a clear opportunity for pre-judgment
intervention was not taken.”’Associated Builders & Cor#ctors, Inc. v. Hermanl66 F.3d
1248, 1257 (D.C. Cir. 1999) (quotimymond v. Dist. of Columbj&92 F.2d 179, 193 (D.C. Cir.
1986)).

In Associated Builderghe proposed intervenor filedn@otion to intervene several weeks
after the district court had led on the parties’ cross-motions for summary judgment. 166 F.3d
at 1254. In reviewing the distticourt’s denial of the motig the Circuit noted that the
proposed intervenor “offered no reason, andaason [was] apparent from the record, why it
could not have sought interv@m prior to judgment.”ld. at 1257. In light of this failure, and
“given the presumption that post-judgment mosido intervene will be denied,” the Circuit
affirmed the district court’s deal of the motion, observing thaafly motion for intervention
must be ‘timely.” I1d. (citing FeD. R.Civ. P. 25) (emphasis addedge alsdMass. Sch. of Law
118 F.3d at 783 n.5 (denying permissive inéation and holding that when “would-be
intervenors . . . inexcusably neglect to try teeethe proceedings before judgment, at a time
when notice of their arguments would have enabledlistrict court to avéthe alleged errors . .
. post-judgment intervention for the purposelodllenging those supposed defects on appeal
would rightly be denied as untimely” (CitifndAACP, 413 U.S. at 366-68)Nloten v. Bricklayers

& Plasterers 543 F.2d 224, 227-28 (D.C. Cir. 1976) (denying a motion to intervene as of right



and holding that “cases in this Circuitrpetting post-judgment intervention should not be
controlling where clear opportunitgr pre-judgment interveion . . . was not taken”).

In this case, the Museums were aware lorfgrieehe court granted the plaintiffs’ motion
in June 2008 that their interests wemplicated in these proceedingSee Catanzano v. Wing
103 F.3d 223, 232 (2d Cir. 1996) (notitigt the relevant inquiry faletermining timeliness of a
motion to intervene ithe point at which the proposedernvenor knew or should have known
that an action could affect his interests). By February 20@5laintiffs had initiated
attachment proceedings against the Museurbstim the Northern District of lllinois and the
District of Massachusetts seeking to enfdieedefault judgment issued in this caSee
Museums’ Mot. at 11; PIs.” Opp’n at 5-10. &'Museums must have been aware early in the
course of those proceedings that thetieriests were implicated in this action.

Moreover, the Museums had reason torirgae beginning on March 28, 2008, when the
plaintiffs filed their motion foretroactive application of tidDAA. The Museums, however,
did not move to intervene #tat point, and indeed, took natian for two full months, when,
instead of moving to inteene, they sent a letter to the doexpressing their views on the merits
of the plaintiffs’ motion. SeeMuseums’ Reply at 5 n.1. Although the Museums assert that they
sent the letter as soon as they determihatithe plaintiffs hd misconstrued the NDAA,
Museums’ Reply at 5-6, they offer no explaoatfor why they waited two months after the
plaintiffs filed their motion regarding the NDA® raise their arguments to the cousiee
generallyMuseums’ Mot.; Museums’ Reply. Moreay¢he Museums offer no explanation for
why they chose to submit a lefteather than filing a motion to intervene, in which they could

have referenced their substantive ground®pgosing the plaintiffs’ motion and requested that

° Even if the court had been inclined to consither substantive argumentised by the Museums,

who were non-parties to this action, the Museums’ letter did not arrive at the court until the day
the court issued an order granting the plaintiffs’ motiBeeMuseums’ Reply at 5 n.1.
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the court delay ruling on the plaintiffs’ motionrméng resolution of the motion to intervene.
See generalliluseums’ Mot.; Museums’ Reply. Irestd, the Museums submitted a letter, with
the apparent hope that the court would agrsarguments submitted by a non-party to the
litigation. This hope, however, was unfounded and dua justify their failue to seek formal
intervention in a timely fashion. Thus, the Mus® had a clear opportunity to intervene in this
action prior to the resolution of thegphtiffs’ motion but chose not to do so.

The Museums rely obnited Airlines, Inc. v. McDonald#32 U.S. 385, 394 (1977), to
assert that motions to intervene are timelloag as they are filed within the time period for
filing an appeal or seeking reconsiderati@eeMuseums’ Mot. at 6. Yet iMcDonald the
post-judgment motion for permissive interventiwas granted because “there was no reason for
the [intervenor] to suppose thabgt named plaintiffs] would not talen appeal until . . . after the
trial court had entered its final judgmentMcDonald 432 U.S. at 394. Indeed, the Court noted
“the critical fact” that “as sooas it became clear to the [intemzg] that the interests of the [non-
parties] would no longer be proted by the named [parties], she promptly moved to intervene.”
Id.

In construing the holding dflicDonald this Circuit has required that motions to
intervene be filed before the entry of judgrmenless the proposedt@émvenor does not know
until after judgment is entered that the ndrparties will not protect its interestSee Smoke v.
Norton 252 F.3d 468, 471 (D.C. Cir. 2001) (granting a post-judgment motion to intervene as of
right because “the potential inadequacy g@iresentation came into existence only at the
appellate stage” (quotirgimond 792 F.2d at 193)Associated Buildersl66 F.3d at 1257
(noting that inMcDonald “the necessity of interventionddnot arise until aér judgment had

been entered” (citinylcDonald 432 U.S. at 393-94)). In this case, the Museums knew that



intervention would be needed pootect their interests long foee the plaintiffs’ motion was
granted, given the defendants’ failure to particigatany point in this aain. At the very least,
the Museums must have been aware of the feradtervention when the deadline for opposing
the plaintiffs’ NDAA motion passedithout any action from thdefendants. Accordingly, the
exception for post-judgment intervention set fortiVicDonalddoes not apply SeeAssociated
Builders 166 F.3d at 1257 (citinglcDonald 432 U.S. at 393-94Nloten 543 F.2d at 227-28.

The Museums also rely dkcree v. Republic of Ira®70 F.3d 41 (D.C. Cir. 2004), in
which this Circuit held that the district coatbused its discretion in denying a post-judgment
motion to intervene. Museums’ Mot. at 6. Aaoree however, the Circuit stated that it was
making an exception to the established rule due to the “unique circumstances of [the] case,” —
namely, that it was “a casdttvundeniable impact on the Government’s conduct of foreign
policy.” Acree, 370 F.3d at 50. Indeed, the Circuit explycgrounded its holding on the foreign
policy implications of the case, stating thihaugh “[c]ourts are gendig reluctant to permit
intervention after a suit has proceeded to findgjjuent, particularly wherthe applicant had the
opportunity to intervene prior taigigment . . . in light of its elr foreign policy interests, the
United States was entitled to intervene as of right.”at 49-50.

The motion to intervene now before the ddwas not been brought by the United States
based on its foreign policy interests in Hwion, but instead by group of museumsSee
generallyMuseums’ Mot. Moreover, the United Statess already intervened in this action to
assert its foreign policy interestSeeMinute Order (July 15, 20043ge generallynited States’

Motion to Quash Pls.” Writ of iachment (Aug. 2, 2004). The Mwsas’ motion to intervene,
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therefore, does not merit tie&ception that was applied Atree®
In short, the Museums have offered no expii@angor their failure to seek intervention
prior to the court’s resolution die plaintiffs’ motion, despite éhfact that they had a clear

opportunity to do so. Accordingly, their motionitdervene is untimely and must be denied.

V. CONCLUSION
For the foregoing reasons, the court deniesMlaseums’ motion to intervene and denies
as moot the Museums’ motion for an extensiotiroé to appeal. An Order consistent with this
Memorandum Opinion is separately and contempeasly issued this 8th day of September,

2010.

RICARDO M. URBINA
United States District Judge

The Museums also rely @denzman v. Whitma2006 WL 3771014 (S.D.N.Y. Dec. 15, 2006).
Museums’ Mot. at 6. YeBenzmarctoncerned a case in which the motion to intervene had
already been denied, and the motioneiconsiderthat denial was found to be timely. 2006 WL
37710014, at *1, 3. Accordingly, the Museums’ relianc&enzmars misplaced.
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