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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM E. SHEA
Plaintiff ,
V. Civil No. 02-577(RCL)

JOHN F. KERRY, Secretary
U.SDepartment of Staté

Defendant
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MEMORANDUM OPINION

Pro seplaintiff William Shea, a \ite career Foreign Service officdsrought this Title
VII reverse discriminatioraction against the Department of State (“State’Tompl., Mar. 3,
2002, ECF No. 1. When State hired Shea in 1992, State opamnaadiittmative action program
that made qualified minorities eligible for direct placement into-lenel classes of the Foreign
Service. Shea claims he would have been eligible for thidewéd placement program but for
his raceandstill feels the eféct of his entry at a lower pay gradeach paycheck is less than it
would have been if he entered as a-feikl officer.

This case suffered a series of fits and stéatgely attributable thedbetter v. Goodyear
Tire & Rubber C0.550 U.S. 618 (2007) and the Lilly Ledbetter Fair Pay Act, Pub. L. Ne-2111
(Jan. 29, 2009). Since Shea basesldmim on thecontinuing effects of a discriminatory
decision made in 1992, his claim was tibeared untilpassage othe Lilly Ledbetter At. The

substantive merits are finally ripe for consideration as the Court consicdérpady’s motion

1 On February 1, 2013, John F. Kerry succeeded Hillary Clinton as thedUBiiates Secretary of State. Since this
suit is against the Secretary of State in his or her official capacity only,otim @ill substitute Secretary Kerry as
defendant in this atter, per Federal Rule of Civil Procedure 25(d).
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for summary judgment. Under Title VI§heahas the ultimate burden of proving that State’s
affirmative action plan was unlawful. Shea cannot supgogssential element of his claim with
admissible evidenceHe tries to prove, via his own amateur statistics, that minorities were not
significantly underrepresented in the Foreign Service-lavdls. Shea needs, and lacks,
gualified testimonyabout tle statistical significance of his findingg.herefore State is entitled
to summary judgmerdn Shea’s remaining claims and this case will be dismissed with prejudice.
l. BACKGROUND

A. Factual Background

In 1985, Congress enacted the Foreign Relations Authorization Act, Fiscal Years 1986
and 1987 (1986-87 FRAA”). Pub. L. 9993. The 198687 FRAA directed State to
“develop...a plan designed to increase significantly the number of members of mgrotips
and women in the Foreign Service.” Pub. L:8® Title I, 8 152(a). Congress further directed
that “each plan developed pursuant this section shall...place particular emphaskgeiving
significant increases in the numbers of minority group members and women whdlageniid
levels of the Foreig Service.” Pub. L. 9993, Title I, 8 152(b). Thereafter, State instituted the
Mid-Level Affirmative Action Plan (“MLAAP”) under its more general Migkvel Foreign
Service Career Candidate Program (“MLCCP3eeDef.’s Statement of Facts Not in Genuine
Dispute { 3 (“Def.’s SMF”), Aug. 17, 2012, ECF NIR04,; Pl.’s Response to Def.’s Statement
of Material Facts Not in Dispute-8 (“Pl.'s SMF Resp.”), Aug. 30, 2012, ECF No. 123only
objecting to defendant’s statement that MLAAP was “in response” to FRAAhoédh white
women were not qualified to gaipate in the MLAAP, State created the “Federal Women
Programs” and the Federal Women’s Program martagdevelop and monitor programs aimed

at greater female representation. Def.’s SMF | 4; Pl.'s SMF Resp. (agrb&f.’'s SMF { 4).



In 1987, Congress enacted the Foreign Relations Authorization Act, Fiscal Years 1988
and 1989 (“1988-89 FRAA”). Pub. L. 1(894. In the 1988-89 FRAA Congress found:

[T]hat the Department of State and other Foreign Service agencies have not been

successful in their effts — (1) to recruit and retain members of minority groups

in order to increase significantly the numbers of minority groups in the Foreign

Service; and (2) to provide adequate career advancement for women and members

of minority groups in the senior levels of the Foreign Service.
Pub. L. 106204, Title I, 8 183(a). Congress further required State to “substantially increase
their efforts to implement effectively the plans required by” the 38986-RAA and “ensure that
those plans effectively address the need to promote increased numbers of qualifexd amoim
members of minority groups into the senior levels of the Foreign Servigat. L. 1086204,
Title 1, 8 183(b). State revised the MLAAP in November 1990 and instituted its F¥-2990
Mid-Level Affirmative Action Plan, which waiin effect when Shea applied to, and was hired by,
State. Def.’s SMF { 9; Pl.’s SMF Resp. 10 (admitting Def.’'s SMF { 9).

Mid-level hiring allowed State to hir@ Foreign Service candidate directly into a higher
grade rather than into an entlgvel grade. Under the general milkvel hiring program, a
candidate with the requisite experience could enter as dewed hire if State received a
“certification of need”that Staterequired an outside hire at that gmadand with those
qualifications. The Mid-Level Affirmative Action Plan dispensed with the “certification of
need’requirement in favor of selflentificationas American Indian, Alaskan Native, Asian and
Pacific Islander, Hispanic, or African AmericarStaterequired all candidates for midvel
hiring—both minority and nominority—to (a) have substantial rpfessional experience, (b)

receive a passing grade an oral examination, and (ppass a background checka February

1993, State ended the rHelel affirmative action program, but kept in place its more general



mid-level hiring program. Def.’s SMF  10,-4; Pl.’'s SMF Resp. 311 (admitting in all
relevant respects Def.’'s SMF | 10, 12}

In September 1990William Shea—a white male of Irishdescent-submitted an
applicationto the Foreign Service. Shea never applied for-lenel placement through the
general MidLevel Foreign Service Career Candidate Program. In May 1993, Stat&Sheads
an enty-level career Foreign Servicef@er; hecame in at grade F35, step 5. Shea knew at
the time he was hired that qualified minorities could stdnigiter grads, and that two people in
his introductory classvere starting at midevel grades due to their participation in a minority
mid-level hiring program. Shea did not file an administrative grievamdé July 11, 200—
nine years after he entered the Foreign Service. Def.’'s SMF28,206, 37; Pl.'s SMF Resp.
13-16 (admitting Def.’'s SMF {1 20-23, 26, 37).

In his Complaint,Shea allega that he would have passed the screening prafetbe
MLAAP, but was excluded from consideration solbgcause ohis race Specifically, Shea
alleged harm because his hiring at eidmel rather than mitevel gradehas subjected him to
lower pay and fewer promotion opportunities than members of minority groups admmter
the MLAAP, in violation of hs rights under Title VII.SeeCompl. 11 1-2.

B. Procedural Background

On July 11, 2001, Shea filed a grievance with the State Department assenimg a
other things, racial discrimination in violation of Title VIl because of thpalate pay he was
receiving. SeeDef.’s SMF { 37; Pl.’'s SMF Resp. 11 (admitting Def.’s SMF { 37); Compl-{1 1
2. On January 30, 2003hea received the decision of the Foreign Service Grievance Board

dismissing Shea’s complaint for lack of jurisdictionCompl. { 2. Having exhausted his

2 In the Foreign Service personnel system0BSs the entrlevel grade and F81 is the senior grade&SeeDef.’s
SMF 1 11; Pl.’s SMF Resp. 10 (admitting Def.’s SMF { 11).
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administrative remedies, Shea filed suithis Courton March 26, 2002.His Complaintraiseda
Title VII challenge to the MLAAP, claiming he was injured by continuing to receiower
paycheck than he would had he been eligible for leweé placement though the MLAAP.

The case was initially assigneddodgelames Robertspmho granted State Motion to
Dismiss pursuant té-ederal Ruleof Civil Procedurel2(b)(6) becauseShea’s complaint and
administrative grievanceereuntimely. Mem. & Order, Sept. 30, 2003, ECF Nos. 15 & He
found Shea’s “complaint amounted to no more than allegations of discrimination in May 1992,
when he started at a lower pay grade.” Mem. 4, ECF No. 16. Judge Roleltstrat each
allegedlydiminished paycheck did not amount to a new, discrete discrimynatothat reset the
clock for filing an administrative complaintld. at 34. Shea tried to rely oAnderson v.
Zubietg 180 F.3d 329 (D.C. Cir. 199@ndBazemore v. Friday78 U.S. 385 (1986)for the
propositionthat, every time he receivedpayche& for less than it would have been had he not
beendiscriminated againstie was ‘discriminated against anew.1d. at 4. However, Judge
Robertson found that these cases were “inapposiegause there was not a “discriminatory
system in place,” akito those irBBazemoreandAnderson Id. (QquotingNeidermeier v. Office of
Baucus 153 F. Supp. 2d 23, 29 (D.D.C. 2001)). Furthermore, Judge Robertson dismissed Shea’s
constitutional claims and his request for declaratory and injunctive rédicht4-5.

Shea then appealed the district court’s ruliBgeNotice of Appeal, Nov. 11, 2003, ECF
No. 17. “While the district court dismissed all oshallegations on the pleadirgdinding none
stated a viable claim-Shea[sought] review of only one:i.e.,that his pay and benefits are
discriminatorily low because the State Department set his pay grade rmutsua diversity
program that disadvantaged him on account of his race (white) and ethnicity (iriglojation

of Title VIl of the Civil Rights Actof 1964,42 U.S.C. 88 2000et seq.and the Equal Protection



component of the Fifth Amendmeut,S.CONST.amend V: Shea v. Rice409 F.3d 448, 449
(D.C. Cir. 2005). The court of appealfund that “Bazemoreholds that an employee may
recover for discriminatorily low pay received within the limitations period b&Eaeach
paycheck constitutes a discrete discriminatory”aatl. at 455, reversed the district court’s
dismissal and remanded for further procewgk,id. at 456.

While the case was on remanidge tSupreme CoudecidedLedbetter v. Goodyear Tire &
Rubber Cq. 550 U.S. 618 (2007and brought the D.C. Circui$ analysis intadoubt Judge
Robertson denied State®ibsequenRule 12(c) motion fojudgment on the pleadings, but
invited the parties to file for summary judgment after a fuller development oh¢heaf record.
SeeOrder, Aug. 30, 2007, ECFdN43. After the parties filed crossotions for summary
judgment, Judge Robertson foundtthadbettereffectively overturned the D.C. Circuit’'s prior
analysis. Shea v. Rice587 F. Supp. 2d 166, 1889 (D.D.C. 2008). He stated that Shea’s
argument £annot be successfully distinguished from thaycheck accrual ruléhat Ledbetter
argued for and that the Supreme Court rejettietl at 169. Bazemorecould not save Shea
because State did nehgage in any “fresh discrimination” or continue a discriminatory system
during the limitations period; it was undisputed t8&dte ended its mikkvel affirmative action
program in 19931d. at 169-70. Therefore, Judge Robertson granted State summary judgment.

Shea again appealed the dismissal of his c&selNotice of Appeal, Nov. 23, 2008, ECF
No. 65. While Shea'’s appeakas pending, Congress passed the Lilly Ledbetter Fair Pay Act of
2009, PubL. No. 1112, 123 Stat. 5 (2009), which abrogated the Supreme '‘Gdwtding in
Ledbetter The D.C. Circuit remanded foeconsideration in light of thigitervening change.

Shea v. ClintonNo. 08-5491, 2009 WL 1153448, at *1 (D.C. Cir. Apr. 2, 2009).



On remand, Judge Robertson reconsidered the parties’ summary judgment motions,
examiningarguments he did not readarlier because he had disposed of the case on other
grounds. Mem. Order, Aug. 11, 200€CF No0.69. He rejected State’s legislative immunity
defense andound State did not have enough evidence to support a laches defdnse.3-5.

He then considered Shea’s Title VIl challenge to the MLAAP. He appliedin@en-shifting
framework of McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973), and considered Shea’s
claims under the affirmative action jurisprudenc&Jaofted Steelworkers v. Wehd43 U.S. 193
(1979),Johnson v. Transportation Agency, Santa Cl@munty, Cal. 480 U.S. 616 (1987), and
Hammon v. Barry826 F.2d 73 (D.C. Cir. 1987)d. at 6-7. Judge Robertson stated that:

The government will be liable to Shea on account of d@ffemative action

program that was in operation at State more than fifteen years ago onhaif She

can show (a) that the program was unlawfuheaning genelly that it was not

designed tacure a manifest imbalance in trkforce; (b) that, except fdris

race, Shea was qualified for the program; and (c) that Shea wagedmuring

the period blimitations by the continuingffects of the MLAAP.

Id. at 5-6. At that time, the factual record regarding the legality of State’s affirmatii@na
plan had not been well developetd. at 8. Therefore, Judge Robertson denied both parties’
motions for summary judgmenig. at 11,and set a schedule for additional fact and expert
discovery,seeScheduling Order, Sept. 23, 2009, ECF No. 73.

Several miscellaneous motions followed. First, State objected to the Caataénibf
the MLAAP as a viuntary affirmative action plamand requested reconsideratioBeeDef.’s
First Mot. Reconsideration, Aug. 19, 2009, ECF No. 70. The Court denied this motioexthe
day. Orde, Aug. 20, 2009, ECF No 710n January 1, 2010, Sheked his stillpending Motion
for Summary Judgment, ECF No. 74. Thereafter, the Court allowed State to amerabitsrglis

responses so State will not have been deemed to admit to several of Shea’s factslalSaaim

Order Granting Def.’s Mot. for Leaue File, Feb. 2, 2010, ECF No. 78.



Judge Robertson retired in 20Ehd the case was randomly reassignedutigeHenry
H. Kennedy on June 4, 2010. Reassignment of Civil Case, June 4, 2010, ECF NessS3than
a month later, the case was randomly reassignéddgeEmmet G. Sullivan. Reassignment of
Civil Case, June 30, 2010, ECF No. 83. Judge Sullivan extealddigcovery until September
30, 2010. Minute Order, July 6, 2010; Revised Scheduling Order, July 6, 2010, ECF No. 84.

Shea then fileda motion for reconsideration, challenging various aspects of Judge
Robertson’s prior rulings. Pl.’s Mot. Reconsideration, July 23, 2010, ECF No. 85. alShea
moved to hold discovery deadlines in abeyance until resolutitmsahotion ECF No. 86. In
responseJudge Sullivanstayed the dire matter until an April 6, 2011 status conference
Minute Order, Mar. 9, 2011At that conferenceje orally extended thetayindefinitely.

The parties continuetb file motionsduring the stay. State filed a second motion for
reconsideration, again arguing that Congress mandated the MLAAP and that etraaso
subject it to the standards applicable to voluntary affirmative action plans's Betond Mot.
Remnsideration, Apr. 5, 2011, ECF No. 93. Sheanfiled a motion to apply judicial estoppel
to bar State from submitting an opposition to Shea’s still-pending motion for sunudgmggnt.
Pl.’s Mot. to Apply Judicial Estoppel, Nov. 7, 2011, ECF No. 106.

On October 11, 2011, the case was reassigned by consent to its fourth (and, perhaps,
final) judge, Chief Judg®oyce C. Lamberth.SeeReassignment of Civil Case, ECF No. 105.
Chief Judge Lamberth denied both parties’ motions for reconsideration and Sheais footi
application of judicial estoppel, and lifted the stay on July 30, 2&E2Shea v. Clinton850 F.
Supp. 2d 153 (D.D.C. 2012$hea v. Clinton880 F. Supp. 2d 113 (D.D.C. 2012)he Court set
a schedule for briefing on Shea’s spgnding summary judgment motion and any crassion

offered by StateSeeMem. & Order 9, July 30, 2012, ECF No. 118.



On August 17, 2012, State filedsecondMotion for Summary JudgmenECF No.120.
This led to several more rounds of procedural motions and requests for exterSemtsCF
Nos. 122, 125, 129, 132. After the Court settled these ifseeECF Nos. 13439 Shea v.
Clinton, 228 F.R.D. 1 (D.D.C. 2012)}he parties’ motions for summary judgment were finally
ripe for consideratioron December 22, 2012. With discovetgsedand a full briefing on the
meritspresentegdthe Court can finally consider the substantive merits of Shea’s claim.
. LEGAL STANDARD S

A. Summary Judgment

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dféaw.
R. Civ. P.56(a);see also Anderson v. Liberty Lobbyc.] 477 U.S. 242, 247 (1986). The mere
existence oanyfactual dispute will not defeat summary judgment; “the requirement is that there
be nogenuineissue ofmaterialfact.” Anderson477 U.S. at 2448 (emphasis in original). A
fact is material if,under the applicable law, it could affect the outcome of the cate.A
dispute is genuiné the “evidence is such that a reasonable jury could return a verdict for the
nonmoving party.”ld. Because “[c]redibility determinations, the weighing of éwdence, and
the drawing of legitimate inferences from the facts are jury functionghasé of a judge,” the
“evidence of the nomovant is to be believed, and all justifialiderencesare to be drawn in
his favor.” 1d. at 255. A nonmoving party, however, must establish more than “the existence of
a scintilla of evidence” in support of its positiohd. at 252. The inferences drawn from the
evidence “must be reasonably probable and based on more than mere specuktigars
Corp. v. E.P.A.275F.3d 1096, 1103 (D.C. Cir. 2002) (citations omittedihe nonmovingparty

may not rely solely on allegations or conclusory statemeB8te Greene v. Daltpri64 F.3d



671, 675 (D.C. Cir. 1999). The nonmoving party must present specific facts that would enable a
reasonable jury to find in its favoild. If the evidence presented is “merely colorable, or is not
significantly probative, summary judgment may be grantéttierson477 U.S. at 249-50.

In Celotex Corp v. Catretd77 U.S. 317, 3221986),the Supreme Couheldthat, after
“adequate time for discovery and upon mofi@court must enter summary judgmeagainst a
party who fails to make a showing suféat to establish the existence of an element essential to
that party’s case, and on which that party will bear the burden of proof at &labbrating

In such a situation, there can be “no genuine issue as to any materiadifas,a

complete failue of proof concerning an essential element of the nonmoving

party's case necessarily renders all other facts immaterial. The movingsparty

“entitled to a judgment as a matter of law” because the nonmoving party has

failed to make a sufficient showinghcan essential element of her case with

respect to which she has the burden of proof.
477 U.S. at 32223 QuotingFed. R. Civ. P56(c)). The Suprem&ourt meant “to disapprove a
line of cases allowing a party opposing summary judgment to resist a propelymotion by
reference only to its pleadingsd. at 325

In cases...where the nonmoving party will bear the burden of proof at trial on a

dispositive issue, a summary judgment motion may properly be made in reliance

solely on the “pleadings, depasits, answers to interrogatories, and admissions

on file.” Such a motion, whether or not accompanied by affidavits, will be “made

and supported as provided in this rule,” and Rule 56(e) therefore requires the

nonmoving party to go beyond the pleadings bypdher own affidavits, or by the

“depositions, answers to interrogatories, and admissions on file,” designate

“specific facts showing that there is a genuine issue for trial.”

Id. at 324 quotingFed. R. Civ. P. 56).

Rule 56 allows a party seeking orpmsing summary judgment to “object that the

material cited to support or dispute a fact cannot be presented in a form thabe/aalchissible

in evidence.” FedR. Civ. P. 56(c)(2). While at summary judgment the nonmovant “is not

required to produce evidence in a form that would be admissible at trial,” the evidernideemus

10



“capable of being converted into admissible evidend@dtrett v. JohnsManville Sales Corp
826 F.2d 33, 3§D.C. Cir. 1987) “Because the objective of summary judgment is to prevent
unnecessary iails, and because ‘[v]erdicts cannot rest on inadmissible evidence,’ it follotvs tha
the evidence considered at summary judgment must be capable ‘of being converted int
admissible evidence.” Akers v. Liberty Mut. Groyp744 F. Supp. 2d 92, 96 (D.D.C.11)
(quoting Greer v. Paulsqrb05 F.3d 1306, 1315 (D.C. Cir. 20D7)At summary judgment the
Court cannot rely on “mere allegations or denial&iderson 477 U.S. at 256see alsol0A
WRIGHT, MILLER & KANE, FEDERAL PRACTICE & PROCEDURES 2727 (3d ed. 2012) (“A judge
may not resolve a summajydgment motion by ‘assumptions’ about matters that have not been
properly presented in the manner prescribed by the rijle][.]

The filing of a crossnotion for summary judgment does not “concede the factual
allegations of the opposing motionCEI Washington Bureau, Inc. v. Dep’t of Justidé9 F.3d
126, 129 (D.C. Cir. 2006). Crossotions for summary judgment are treated separat8ige
McKenzie v. Sawye684 F.2d 62, 68 n.3 (D.C. Cir. 1982)he rule governing crogsotions
for summary judgment.is that neither party waives the right to a full trial on the merits by filing
its own motion; each side concedes that no material facts are at issue d¢néygarposes of its
own motion.”). The court maydespite the parties’ stipulations that there are no disputed
facts—find material fact@rein dispute, deny both motions, apbceed tdrial. 1d. at 1147 n.4.

B. Affirmative Action Plans Under Title VII

Title VII of the Civil Rights Act of 1964, as amended, prohibits employment
discrimination on the basis of race, color, religion, sex, or national odi@inJ.S.C. 8§ 2000e
2, 2000e-3 Title VII protects all Americans, including white men, froacebased employment

discrimination. McDonald v. Santa Fe Trail Transp. Co427 U.S. 273, 280 (1976).
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Nevertheless, the Supreme Court has repeatedly interpreted Title VII to alloactnscious
efforts to abolish traditional patterns of racial segteg and hierarchy.”Weber 443 U.S.at
204; see alsalohnson 480 U.S.at 626. The Supreme Court has approved of affirmative action
plans “designed to ‘eliminate manifest imbalances in traditionally segregdiechtegories.”
Johnson480 U.S. at 628(otingWeber 443 U.S. at 197).

“The standard for determining whether affirmative relief is justified uidés VIl is
less stringnt than under the ConstitutionStewart v. Rubin948 F. Supp. 1077, 1093 (D.D.C.
1996) (Lamberth, Jaff'd, 124 F.3d 1309 (D.C. Cir. 1997Fee also Johnspd80 U.S. at 627
n.6 (“The fact that a public employer must also satisfy the Constitution does not negtet th
that the statutory prohibition with which that employer must contend was not intendetbnd
as far as that of the Constitutity cf. Wygant v. Jackson Bd. of EJuEr6 U.S. 267, 273 (1986)
(applying strict scrutiny to constitutional challenge of affirmative action)pl&ourts analyze
Title VII challenges to affirmative action plans undae tanalytical framework set forth in
McDonnell Douglas Corp. v. Greeall U.S. 792 (1973). As the Supre@umurt stated

Once a plaintiff establishespsima faciecase that race or sex has been taken into

account in an employex employment decision, thmirden shifts to the employer

to articulate a nondiscriminatory rationale for its decisidrhe existence of an

affirmative action plan provides such a rationalesuch a plan is articulateas

the basis for the employer’s decision, the burden shiftlse plainiff to prove that

the employer’s justification is pretextual and the plan is invalid.
Johnson480 U.S. at 627. The plaintiff bears the ultimate burden of establishing the invalidity of
the affirmative action plan.d. Reliance on an affnative action plan is not an “affirmative
defense requiring the employer to carry the burden of proving the validity of the plan. The
burden of proving its invalidity remains on the plaintiftd.

In analyzingaffirmative action fans under Title VII, courts consider: (1) whether the

plan was justified by a “manifest imbalance” reflecting an underrepedssn of minorities or

12



women in “traditionally segregated job categories”; and (2) whether the plarprnoperly
tailored to cure the disparity without unnecessarily trammeling the intereststohinorities.
Weber 443 U.S. at 208 Statistically significantlisparities between the percentage of minorities
employed and the percentage of qualified minorities in the labor neEakdte strong evidence
of a manifest imbalanceSeeJohnson480 U.S. at 433almer v. Shultz815 F.2d 84, 91 (D.C.
Cir. 1987) Writing for theCourt inJohnson Justice Brennan stated thatraanifest imbalance
need not be such that it would suppogtrama faciecase against the employer480 U.S. at
632; see alsad. at 633 n.11 (Mowever, as long as there is a manifest imbalance, an employer
may adopt a plan even where the disparity is not so striking, without being reuinédduce
the nonstastical evidence of past discrimination that would be demanded bytinea facie
standard); Stewarf 948 F. Supp. at 1094 (“Nor is a finding or admission of prior discrimination
required in a Title VIl case.Indeed, to adopt affirmative measures regsolve Title VIi
employment discrimination claims, the employer need not admit to any prior disronimor
point ‘to evidence of an ‘arguable violation’ on its paftquoting Johnso80 U.S. at 630)).
Shortly afterJohnson JudgeKenneth Starr of the D.C. Circuitread Johnsonas not
eviscerating the existing “predicabé discrimination” requirementan employer may only use
affirmative action as a remedy for prior discriminatidlammon 826 F.2dat 74-75. Statistics
showing an “egregious underrepresent[ation]” of minorities may give agign t‘inference of
discrimination” by the employer.ld. at 75. Finding that thdohnsonmajority agreed with
Justice O’'Connor’s statement that affirmative action is permissible uNeber“only as a
remedial device to eliminate actual or apparent discrimination or the lingeringsetié this
discrimination,” Johnson 440 U.S. at 649 (O’Connor, J., concurring), Judge Starr held that

“although an employer need not admit or prove that it had acted discriminatodgnee of the

13



effects of its past or current discrimination is a prerequisite to lawfula@tgcious employment
decisions,” 826 F.2d at 75 n.1.

In determining whether the affirmative action plan unnecessarily trammeisténests
of non-minorities, courts focus on the nature of the plamcluding whether the plan is
temporary,whether it was intended to attain or maintain a racial balamicether it imposes
guotas, whether it requires the discharge of white employees, and whether itiisclugve.
Seee.g, Weber 443 U.S. at 208Johnson 480 U.S. at 63&40; United States v. Paradisd80
U.S. 149, 182 (1987%tewart 948 F. Supp. at 1095-96.

1. DISCUSSION

This cases eleven years old and on its fourth judgehe Wistrictcourt twice entered
final judgment. Order, Sept. 30, 2003, ECF No. 15; Order, Nov. 21, 2008, ECF Ndhé4.
court of appealstwice reversedthe district courtand remanded for further proceedings.
Judgment, Sept. 14, 2005, ECF No. 19; Mandate, Apr.2Q@9, ECF No. 67. Given this
protractechistory, the Courshould clarify a fewpreliminary matters.

The Courtwill use the McDonnell Douglag Johnsonframework—describedsupraPart
II.B.—to analyze plaintiff's Title VIl claims.This case only concerns Shea’s Title VIl claims.
Shea voluntarily withdrew a number of his claims in response to State’s firgsirMotDismiss.
SeePl.’s Opp’'n to Def.’s Mot. to Dismiss-2, Feb. 10, 2003, ECF No. 12. Shea abandoned
otherconstitutional @ims when he elected not to appeal their dismisSakShea 409 F.3d at
450-51 (noting that Shea only appealed the district court’s dismissal of his pay grade
discrimination claim). To the extent Shea has any remaining constitutional diaeysyould

be timebarred under théhreeyearstatute of limitations applicable to equal protection claims.

* Shea’s equal protectiaziaims would be “subject to the Distristthreeyear residual limitation pericd Munoz v.
Bd. of Trustees of Univ. of Dist. of Columi®®0 F. Supp. 2d 21, 28 (D.D.C. 20@8{d, 427 F. Appx1 (D.C. Cir.
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Therefore, the Title VIl standard articulated by the Supreme Coddhnson v. Transportation
Agency 480 U.S. 6141987)applies—rather than theanstitutional standard articulated by the
Supreme Court iWygant v. Jackson Board of Educatiey6 U.S. 267 (1986). Over Justice
Scalia’s vigorous dissent, 480 U.S. at 657, Justice Brennan’s majority opinion #fohnson
made clear that the statutory tdgters from the constitutional tes80 U.S. at 627 n.6.
Johnsonand its progeny describe the Title VIl standard under which courts analyz
voluntary affirmative action programs.State repeatedly argued that the MLAAP is not a
“voluntary” plan—thatthe Foreign Relations Authorization Act, 22 U.S.C. § 3922a, mandated
the creation of an affirmative action planSee e.g, Def’s Mem. ISO its FirstMot.
Reconsideration 4+6Def.’s Mem. I1SO its Second Mot. Reconsideration. This Court has
rejected thesargumers, finding that whilethe FRAA“clearly requires State to implement a
plan to address mildvel positions, it is silent on to the means by which State is to accomplish
this goal” Shea v. Clinton850 F. Supp. 2d 153, 159 (D.D.C. 2012). The Court concluded
while also rejecting State’s argument for legislative immunity, thabhéffRAA clearly does not

mandate an exception to Title VIl and does not mandate creation of the MLAAR calgcCif

2011) “To establish an equal protection aofaiplaintiff must show that she was singled out from amathgrs
similarly situated on the basis of race and/or national ofidith The plaintiff cannot rely on the “ongoing negative
consequences” of the prior discrimination to extend the statuit@itdtions for his equal protection claind.

The Lilly Ledbetter Fair Pay Act, 123 Stat. 5 (2009), does not addresstuomsal or 42 U.S.C. § 1983 claims.
The Ledbetter Actlid explicitly mention that it applies to claims under Title VII of Dwil Rights Act of 1964, the
Age Discrimination Act of 1967, the Americans With Disabilities Act 89Q, and the Rehabilitation Act of 1973.
Id. It would be very odd for the Ledbetter Act to specify, with greatildéta types of claims to which itpalies
and thengsub silentig change the statute of limitations for claims under the equal protectiosecbr § 198%5ee
€.g, ANTONIN SCALIA & BRIAN A. GARNER, READING LAW: THE INTERPRETATION OFLEGAL TEXTS 93-100 (2012)
(explaining semantic canon that “[nJothing is to be added to what Ktestates or reasonably impliesagus
omissus pro omisso habendus).esthat is, a matter not covered is to be treated as not coveidd&j;10#111
(explaining he “negativeimplication canon” which suggests that “[tlhe expression of one thimgies the
exclusion of othersekpressio unius est exclusio altejitis

Furthermore, courts typically look to state law to determine the statute itditions for constutional claims.
SeeCarney v. Am. Univl51 F.3d 1090, 1096 (D.CQCir. 1998)(D.C. Code 8§ 12301(8) provides statute of
limitations for§ 1983claims);Banks v. Chesapeake & Potomac Tel. 862 F.2d 1416, 1429 (D.Cir. 1986)(8
12-301(8) providestatute of limitations for mo®ivensactions)
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Id. at 162. As this Court hdsund previouslysee id.at 15862, it reiterates thaMLAAP is a
voluntary affirmative action plan subjectiohnsormand its progeny.

This case is not a “mixed motive” or “direct evidence” caSdea’sreliance onPrice
Waterhouse v. Hopkingt90 U.S. 228 (1989) is misplacedeePl.’s Opp’'n to Def.’s Mot.
Summ. J& Reply ISO Mot. Summ. B9 (“PI's Opp’'n & Reply”), Aug. 30, 2012, ECF No. 123.
In Price Waterhousethe Supreme Couget the standard for “mixed motive” Title VIl cases:
Once a plaintiff shows an employeacted with an impermissible motivéhe burden of mof
shifts to the employer to prove that it would have made the same decision evenbisetingeaf
the impermissible motive. 490 U.S. at 242. In 1991, Congress ameitigedITf section 107
of the 1991 Act codifiedPrice Waterhousé&o the extent that it shifts the burden of persuasion to
the defendant to prove a nondiscriminatory motive was at workBARBARA T. LINDEMANN,
PauL GROSSMAN& C. GEOFFREYWEIRICH, EMPLOYMENT DISCRIMINATION LAW 2544 (4th ed.
2007). However, this is not a “mixed motive” case, and cdypieally do not treat “reverse
discriminatiori cases as falling under the burelnfting framework ofPrice Waterhousand §
107. Seeid. at 254446. Courts in this Circuit have long held that the mere existence of an
affirmative action plamoes not provide “direct evidence” of discriminatiddee e.g, Parker v.
Baltimore & Ohio R.R.652 F.2d 1012, 1017 n.9 (D.C. Cir. 1981)n the absence of dice
evidence of discriminatiofs—of which there is none in this casédisparatereatment claims
under Title VII are analyzed under the burgdmfting framework set forth ifMcDonnell
Douglag.]” Teneyck v. Omni Shoreham Ho®65 F.3d 1139, 1149 (D.C. Cir. 2004).

Shea may only challenge State&visedFY 1990-92 Multi-Year Affirmative Action
Plan. When the Court refers to the “MLAAP” generally, it refers to thed®D@lan in effect at

the time of Shea’s hiringAt times, Shea presents argurtge basedn deficiencies in State’s
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earlier 1987 MultiYear Affirmative Action Plan.SeegenerallyPl.’s Opp’n& Reply. This plan
was not in effect when Shea appltedState. Shea cannotrectly challenge the 1987 MLAAP
and the detailsf its alleged shortcomingweof limited probative value. On the other hand, the
findings of underrepresentation and prior discriminatiaderpinning the 1987 MLAAP may be
relevant to justifying théaterplan. The 199892 plan was a continuation anefinement of an
existing plan. State did not need to justtig reviseglan out of whole clothjt mayrely in part

on its earlier findings of discrimation and underrepresentatignit found that significant
underrepresentation persistadd raceconscious policies continued to be necessary.

When considering theumbersthe Court focuses on the mighd seniottevels of career
Foreign Service generalist officersAt the time, the Department of State had two personnel
systems—one covering theForeign Service,” and one covering th€lvil Service system.”See
Ex. 2 to Def.’s Cros$ot. 26 (Shea-00090). The Civil Service system” coverdtie gamut of
employees responsible for the general administration of the State Departwiadingiclerical,
technical, and legal staff. Within the Foreign Service, there are Foreigites@fficers (or
“Generalists”) and Foreign Service Specialistdzoreign Service Officers have “general
responsibility for carrying out and conducting the United States’ foreigtiae$ throughout the
world.” I1d. Within this corps, State assigned its officers to one of four “cenes”
Administrative, Consular, Economic, and Political. Foreign Service Sgstsjatin the other
hand, are “professional specialists in communications, security, mediciree, sdjpport skills,
and other fields.”ld. State is responsible for meeting EEO goals for both the Civil and Roreig
Service, and for both Foreign Service Generalists and Specidistsy of the reports submitted

by Statealso discuss underrepresentation in the Civil Service and Foreign Service Bpecial
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ranks. Seee.g, Ex. 2 to Def.’'s CrosMot. (State FY 199092 Multi-Year Affirmative Action
Plan); Ex. 3 to Def.’s Cross-Mot. (GAO report on underrepresentation in ForeijoneSer

Shea applied for, and received, a position as an-tey Foreign Service OfficerSee
Ex. 12 to Def.’s CrosMlot. (Agreement taJoin the Foreign Service, April 22, 1992); Ex. 13 to
Def.’s CrossMot. (employment form SF 5B). Therefore, the rates of underrepresentation of
career Foreign Service generalist officarerelevant to this caselUnderrepresentation in the
mid- and seniotevels is relevant because Congress specifically expresssatisfaction of the
minority representation at both levels, and directed State to take action to corrélcede
specific imbalancesSee 1986—87FRAA, Pub. L. 106204, Title I, § 183(b); 19889 FRAA,
Pub. L. 100-204, Title I, § 183(b)

With the correct standarahd object of inquiry settled, the Coueiterateshat n order
for Shea to prevail, he must prove “(1) that the MLAAP was unlawfyltH@ except for his
race, Shea was qualified for the program, and (3) that Shea was damagedh#dupagadd in
guestion by the continuing effects of the MLAAPShea 850 F. Supp. 2d di63. At trial, Shea
would have the burden of proving the unlawfulness of the MLABEBe Johnsqm89 U.S. at
627. He cannot do meet this burden with admissible evidanckhus hasfail[ed] to make a
showing sufficient to establish an elerheasential”’ to his caseéCelotex 477 U.S. at 322.

A. Sheds Prima facie Case of Discrimination

Typically, when an “employer hagsserted a legitimate, nalscriminatory reason” for
taking an adverse action against the plaintiff, “the district court needamat should net
decide whether the plaintiff actually madat aprima faciecase undeMcDonnell Douglas
Brady v. Office of Sergeant of Arn&20 F.3d 490, 494 (D.C. Cir. 200@mphasis in original)

In many instances, determining whether the plaintiff has made putma facieclaim is “a
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largely unnecessy sideshow,ld.—especially considerinthat in a “typical Title VII suit,” the
plaintiff only needs to “establish that (1) he is a member of a proteass; ¢R) he suffered an
adverse employment action; and (3) the adverse action gives rise to emancef of
discrimination[]” Checka vRite Aid of Washington, D.C., In&38 F. Supp. 2d 82, 86 (D.D.C.
2008) ¢iting George v. Leaviit407 F.3d 405, 412 (D.C. Cir. 2005)).

However, “[w]hen the plaintiff is a white male and alleges reverse dis@iiom..the
requirement for establishingmima faciecase changes.Checka 538 F. Supp. 2d at 86i(ing
Harding v. Gray 9 F.3d 150, 153 (D.C. Cir. 1993)). Instead of showirag he is a member of a
minority group, the plaintiff must showlfackground circumstances [that] support the suspicion
that the defendant is the unusual employer who discriminates against theyniajétéarding, 9
F.3d at 153 dquoting Parker 652 F.2dat 1017). This requirement is “not designed to
disadvantage the white plaintiff,” but “merely substitutes for the myqigaintiff's burden to
show that he is a member of a racial minority; both are criteria for determirtieg the
employer’s conduct raises an ‘inference of discriminatioid””at 153.

A white male plaintiff mayshow background circumstances in one of two ways. First, he
“may produce evidence that his employer has reason or inclination to discrimgzatest the
majority.” Checka538 F. Supp. 2d at 8¢i{ing Mastro v.PotomacElec. Power Cq.447 F3d
843, 851 (D.C. Cir. 2006)).He may do so by presentingvidence of “political pressure to
promote a particular minority because of his race, pressure to promotetiesnorgeneral, and
proposed affirmative action plans.Mastro, 446 F.3d at 851. Seconthe plaintiff may offer
evidence that there is “'something ‘fishy’ about the facts of the case at hahdatses an
inference of discrimination.” Id. (quoting Harding 9 F.3d at 153). “Evidence that a white

plaintiff was given little or no consideration for a position that was givermtiaarity candidate
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or that a minority candidate was promoted over four objectively qualified wartdidates has
been sufficient to show ‘something ‘fishy[.]'Checka 538 F. Supp. 2d at 87.

At least one district court in this jurisdiction has held that the mere “existence of an
affirmative action policy,” does not “automatically impl[y] discrimination against thpming’
for the purposesf establishing @rima faciecase. Schmidt v. ChacCiv. No. 04-8922006 WL
1663389 *3 (D.D.C. June 13, 2006). “Rather, thenaist be a causal connectibetween the
two, demonstratedy direct or circumstantial evidenceld. As an exampl®f such a “causal
connection,”the SchmidtCourt cites Bishopp v. District of Columbjar88 F.3d 781, 786 (D.C.
Cir. 1986), where “theconnection between the existence of an affirmative agtian and
reverse discmination was made when the D [re Degpartment promotedn AfricanAmerican
candidate,with obviouslyinferior credatials, over four (4) Caucasiatandidates who were
better qualified. Schmidt2006 WL 166338%t*3.

To show the necessary connecti@heamay offer some evidence creating an issue of
material fact as to his qualifications for a rédrel position. In denying both parties’ motions
for summary judgment, the Court found that “State &dmiitted [Shea’s] qualifications by
failing to respond to proper requests for admissions.” Mem. Order 9, Aug. 11, 2009, ECF No. 69
(emphasis in original). Thereafter, State requested leave to amesndligcovery responses.
Def.’s Mot. Am./Correct, Jan. 7, 2010, ECF No. 75. (feea’sobjection, this Court held:

[l]t appears (a) that defendan@ésserted “admissiornthat plaintiff would have

beenqualified for MLAAP occurs only by operation of the governnefdilure

to respond to a request for admissions; and (b) thatathee to respond was

justifiable, given the stops and stattsat have occurred in this litigationt also

appears, howeverc) that injecting the rhetiwal question of the plaintif§

gualifications for MLAAP at this late stage of this lengining case would not

“promote the presentation of the merits of #etion,” and (d) that it wuld
prejudice the plaintiff irmaintaining or defending the action on the merits.
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It is accordingly ORDERED that defendasimotion is granted, bubat, unless

the government is prepared to demonstrate that anymmanrity person applied

for and was denied acceptance to MLAAP because of his or her qualificakiens

plaintiff will be deemed tdnave been qualified for MLAAP except for his race

(or national origin, or ethnicity).

Order 12, Feb. 2, 2010, ECF No. 78 (emphasiriginal). In response, State identified two
minority applicantsvho had applied for and were denied acceptance to MLAAP because of their
gualifications. SeeDecl. of AlinaEldred 1 411, Sept. 17, 2012, ECF Nb282. This misread

the Court’'s Order. The Court required State to offer proof ibatminority applicants were
denied acceptance to MLAAP because of their qualifications; it said nothing abatatus of
minority applicants. Since State’s submission was not responsive to this Court’s Order, the
CourtdeemsSheato have been qualified for MLAARXcept for his race.

State’s admission that Shea would have been qualified but for his race edathieshe
necessy causal connection between the MLAAP and discrimination against the majohigy. T
burden of establishing “background circumstances” is “minimal,” and not intended “embe
additional hurdle for white plaintiffs.”"Harding, 9 F.3d at 1534. Thereforethis Court finds
that Shea has demonstrated “background circumstances that support the suspicion that the
defendant is the unusual employer that discriminates against the majoritgt”153, and thus
has sufficiently stated hgrima faciecase.

B. State’s Reliance on its Affirmative Action Program

Shea has establishedpbama faciecase of employment discrimination under Title VII.
Therefore, State has the burdeh producing“admissible evidence that, if believed, would
establish that the employaraction was motivated by a legitimate, nondiscriminatory reason.

Teneyck365 F.3dat 1151 UnderJohnsonthe “existence of an affirmative action plan provides

such a rationale.” 480 U.S. at 627As a practical matter.an employer will generallgeek to
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avoid a charge opretext by presenting evidence in support of its plafhat does not
mean..that reliance on an affirmative action plan..ian affirmative defense requiring the
employer to carry the burden of proving the validity of the pldine burden of proving its
invalidity remains on the plaintiff. Id. at626-27.

The “employer’s burden is one of production, not persuasioreheyck 365 F.3d at
1151. “By producingevidence(whether ultimately persuasive or not) of nondiscriminatory
reasms,” the employer will haveststainedits] burden of productiofi St. Mary’s Honor Citr.

v. Hicks 509 U.S. 502, 509 (1998¢mphasis in original). Courts should not make credibility
assessments regarding the employer’s evidence; an employer mbatsdeéis if it ‘introducgs]
evidence whichtaken as trugwould permitthe conclusion that there was a nondiscriminatory
reason for the adverse actiorid. (emphasis in original):The employer heed not persuade the
court that it was actually motivatdry the proffered reasondt is sufficient if the defendaig
evidence raises a genuimsue offact as to whether it discriminated against the plaiiitiff.
Antrum v. Washington Metro. Area Transit AufhlO F. Supp. 2d 112, 148 (D.D.C. 2010)
(quotingTex. Dept of Cmty. Affairs v. Burdinet50 U.S. 248, 254-55 (1981)).

The question then iwhether State has offered evidendach, taken as true, perrathe
conclusion that State acted pursuant to a lawful affirmative action plan. To theteigeCourt
discusses evidence that goes beyond merely satisfying State’s burdeduztipn, this does not
suggest that State hast any time—the burden of persuasion. State’s evidence concerning the
lawfulness of its plan, however, can make it hafde Shea to prove that State’s asserted non
discriminatory reasons are merely pretext and that State employed anulialfiwhative action

plan. Seee.g, Johnson480 U.S. at 626-27.
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1. Manifest Imbalanceand Discriminationin the Workforce

There must be a manifest imbalance in the workforce, reflecting discrimination in
traditionally segregated job categories, justifying State’s adoption affiamative action plan.
Weber 443 U.S. at 208As explained byVeberandJohnson statisticallysignificant disparities
between minorities in the workplace and qualified minorities in the labor markeesteylish a
manifes imbalance. For “skilled” positionsthe relevant comparator group is the number of
minorities with the requisite qualificatis. Johnson 480 U.S. a®632-33 (“[ljn determining
whether an imbalance exists that would justify taking sex or race into aceamamparison of
the percentage of minorities or women in the emplsyaork force with the percentage in the
area labor m#et or general population is appropriate in analyzing jobs that require nialspec
expertise... Where a job requires special training, however, the comparison should be with
those in the labor force who possess the relevant qualifica}idns.

Since affirmative action plans are justified by their “remedial” purposge $tust offer
some evidence of a “predicate of discriminatiorSee Hammqgn826 F.3d at 8@81. Stark
statistical disparitiesnight, by themselves, infer past discrimination by the employBee
Johnson 480 U.S. at 636 (manifest imbalance shown whene of the 238 skilled positions
were occupied by a women). If the statistical comparisons merelyfleet general societal
discrimination—for which the employer was not responsibiihe numbers alone might not

justify remedial action.See Hammaqr826 F.3d at 80-81. State is not required to “admit” to past

*While Congress directed State to increase its minority recenitrafforts “so that the Foreign Service becomes
truly representation of the American people,” 1988 FRAA, Pub. L. 108204, Title I, § 183(h there is no
indication that State ever used the “American people” as its comparator when icajcutainority
underrepresentationCf. Johnson 480 U.S. at 654 (although stated lgrgn goal of affirmative action plan was to
reach employment levetbat “approximat[ed] the distribution of women...in the Santa Clara Gouatkforce,”
this “longrange goal was never used as a guide for actual hiring decisions” and “was meiaigneerst of
aspiration wholly without operational significance”). Statsdghits shorterm goals on the number gtialified
minorities in the workforce, not the number in the total labor marketmergl populationSee generallinfra; Exs.

2 & 3 to Def.’s Crossviot.
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discrimination. Johnson480 U.S. 616, 650 (O’Connor, J., concurring) (“Although the employer
need not point to any contemporaneous figdiof actual discrimination,.the employer must
point to evidence sufficient to establish a firm basis for believing that remettiah as
required.]”). Nevertheless, there must be “evidence of at least the effects of the empbager’s
or current discrimination.” 2 LINDEMANN, GROSSMAN & WEIRICH, EMPLOYMENT
DISCRIMINATION LAW at 2526 €iting Hammon 826 F.3dat 7475 & n.1). Some combination of
statistical imbalance and evidence of the employer’s past or current discomicanprovide
the necessary factual predicate to justify a remedial affirmative action pésge.g, id. at 2525;
Johnson480 U.S. at 632iammon 826 F.3d at 74-75, 80-81.
a. Statistical imbalance and minority underrepresentation

The defendant offers sufficient evidence to show that a finding of significant nginorit
underrepresentation motivated the State Department’s adoption of its alf@@etion plan.As
discussed in Part l.Asupra the chronic underrepresentation of mities in the State
Department-and the midand seniofevels of the Foreign Service in partictHanadlong been
an issue. Congress demanded greater minority representation atfdatdosely monitored
State’s efforts teset and meedliversity goals. See 1986-87FRAA, Pub. L. 9993; 198889
FRAA, Pub. L. 106204 Congress held hearings where representatives discussed minority
underrepresentation in the Foreign Service, explored the nature and extent of tam paoiol
asked State what it was doing fi® the problem. SeeUnderrepresentatiorof Women and
Minorities in the Foreign ServieeState Department: Hearing Before the Subcomm. on the Civil
Service of the H. Comm. on Post Office and Civil Serdi6&' Cong. (1989) (Ex. 4 to Def.’s

CrossMot.); The Department of State in the®2Tentury: Joint Hearing Before the Subcomm.
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on Int'l Operationsof the H. Comm. on Foreign Affairs & the Subcomm. on the Civil Service of
the H. Comm. on Post Office and Civil Seryit@f Cong. (1989) (Ex. 5 to Def.8rossMot.).

In the late 1980s-directly preceding the drafting and adoption of the 1930
MLAAP —two reportsstudiedthe Foreign Service personragld management systenmbhomas
Commission Report; Bremer Study Group RepaBiongress mandated the “Thomas Report” in
the 198889 FRAA, the Secretary of Staténselfcommissioned the “Bremer ReportSeeThe
Department of State in the 2Century(prepared statement of Rep. Gerry Sikorski, Chairman,
Subcomm. on Civil Service). As interpreted by Rep. Gerry Sikorski, the Chairmbae Giwil
Service Subcommittee, these reports “tell [Congress] that management of thEokéign
Service is seriously flawed.”ld. The reports “show that officer training has particularly
suffered” and address in particular the “issues of recruitment, career developmentir@ing,tra
the underrepresentation of women and minorities, [and] the lack of managemen}’skdls|

In June 1989,he General Accounting Office (*GAQ”) issued a report titled, “State
Department: Minorities and Women Adnderrepresented the Foreign Service.'SeeEx. 3 to
Def.’s CrossMot. This report found thatvhile existing affirmative action programs had made
some progress, minorities remained underrepresented:

The State Department increased minority representation in the ForeigiceS

from 7 percent in 1981 to 11 percent in 1987.... In 1987 minorities and white

women were still substantially underrepresentéa@n compared to civilian labor

force data that the EEOC has issued to measure federal agencies.

Progress has been mixed in the FS officer and specialist categories. At the entry

level, underrepresentation in the FS officer corps has been eliminated, except f

AsianAmericans/Pacific Islandersin the midlevel ranks of the officer corps,

minority male representation has increased, but minority and white women have

made less progress. In State’s Senior Foreign Service positions,
underrepresentation afinorities and white women is still pervasive.

®> Both reports were entered into the record dufiihg Department of State in the 2Century: Joint Hearing
Before the Subcomm. on Int'| Operations of the H. Comm. on Foreign Affairs & the Submotin®.Civil Service
of the H. Comm. on Post Office and Civil Seryld@™ Cong. (1989)) (Ex. 5 to Def.’s Cres/ot.).
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Id. at 15 (Shea 0B689). An accompanying chart shows that, as of Septemberfé@&ies of
every race were underrepresented as senior antexw@bForeign Service Officers, minorities of
every race were underrepresented as senior Foreign Service Officers, spahi¢si and
Asian/Pacific Islanders were underrepresented in thelewals. Id. at 20 (Table 2.3:
Underrepresentation of Minorities and White Women in State’s Foreign Sexgviéeade (As of
Sept. 1987)) (Shea — 008694).

Shea seizes on this charand State’s unfortunate misinterpretation 6&ias evidence
that not all MLAAP-eligible minority groups were underrepresent&kePl.’s Opp’'n & Reply
4-6. After all, the chart showed that as of 1987 black and Indian/Alaskan males wgre full
represented in the Foreign Service Officer 4hankls. However, this chart neither undermines
State’s evidentiary proffer that the MLAAP was lawful, nor proves that the MLAvas
unlawful. First, the GAO report acknowledged the limitations of its numb#rs-agency had to
compare 198Btate Department employment daii#h a 1980 comparator population:

The criteria established by the EEOC is based on 1980 census data, but

consideral®d change has occurred in the civilian labor force since 1980. If these

changes were considered in analyzing State’s representation, the exterthto wh
minorities and women are underrepresented would be worse than depicted in table

2.3. Bureau of Labor t&tistics data shows that blacks, Hispanics, and white

women have increased their representation in the civilian labor force in recent
years.

®In a rather serious mistake, State used this chart in its-®toetisn for Summary Judgment to show that 1987
there were no AfricanrAmerican, Hispanic, or Indian males in midlevel positions” Pl.’s CrossMot. Summ. J.

12 (emphasi# original). Worse still, State bolded this language, drawing special attention to itkemif#gging

the hole deeper, State was repeating a mistake they had made prevansligad filed an errata to correctSee
Def.’s Reply ISO its Second Mot. Recaheration 6, May 18, 2011, ECF No. 98 (stating the same incorrect
statement verbatim, minus the bolding); Errata to DeféplfR1SO its Second Mot. Reconsideration 1, May 25,
2011, ECF No. 100a@dmitting that the chart “actually shows a comparison” of workforce andusateta “to
demonstrate that, under current EEOC criteria, the underretatisanof minority males in some levels of the
Foreign Service was ‘0™).

Perhaps State did not take 0 seopponent seriously. The Court warns State theh sloppy lawyering could
have cost State dearly if State had the burden of persuasion, rather thantlsétplyden of production. If this
were a constitutional challengeand strict scrutiny appliedState may have failed to justify the MLAARsed on

the record submitted.
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Ex. 3 to Def.’s Crosd/ot. 21 (Shea- 008695). Hammonmade cleathat a court must use the
most recent available data when determining whetiexe is a manifest imbalance. 826 F.3d at
77-78 When State adopted the 1992 MLAAP, it hadmore recentwork forcedata available
SeeEx. 2 to Def.’'s Crosdlot. 47-47a (Slkea— 0011617) (discussedn more detailinfra).
Second, Shea’s criticism takes a narrow view of the MLAAP. The MLA®W& work to
increase minority representatioot onlyin the midlevels, but alson the senioflevels. Table
2.3 showsacrossthe-board minority underrepresentation in the sefegels. Ex. 3 to Def.’s
CrossMot. 20 (Shea— 008694) Mid-level minority placement may not be necesdaiyall
groups,if the only concern was underrepresentationthe midlevels. However, mid-level
placement helps alleviate tegynificantunderrepresentation of minorities in the senior lelgls
making more minorities eligible for promotion into the Senior Foreign Seritewed this
way, Table 2.3 does not undermine State’s evidengpiaoffer.’

When State formally adopted the revised X82MLAAP, it made additional findings
about manifest imbance based on more recent work force and labor pool data. The document
describing the 199®2 MLAAP includes several analyses of the State Department workforce,
and which job categories had a “manifest imbalance” for which gro@esEx. 2 to Def.’s
CrossMot. 45-53a (MultiYear Affirmative Action Plan FY 199®2) (Shea- 0010833). In
making these comparisons, officials compared State employment data frd®d88Yand 1990
with the most recertDccupational Mtional Civilian Labor Forc®ata for Public Administration

Administrators and Officials.Seeid. at 47 (Shea- 00116). The analysis of Foreign Service

"This may be ajenerous reading of Table 2yt that is what is required at this stage. State does not need to
convince the Court that its plan was lawful. To meet its burden of produtfilhe employer ‘need not persuade
the court that it was actually motivated by the proffered reasonssuffisient if the defendant’s evidence raises a
genuine issue of fact as to whether it discriminated against the pldin@fitrum 710 F. Supp. at 1389 (Quoting
Burding 450 U.S. aP54-55).
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Generalists showed a “manifest imbalance” for “White females, Black malask Btmales,
Hispanic females, American Indian males, [and] American Indian females.”2 Ex.Def.’s
CrossMot. 47 (Shea— 00116). The document also showed that within the Senior Foreign
Service “minority officers were promoted at a lower rate (3.7 percent) thate \Wiales (8.8
percent) or White females (9.0 percent)ld. at 74 (Shea- 00153). Minorities were also
promoted from the loweevels to the midevels—and within the midlevels—at a lower rate
than white men or womend. While the data shosdthat minorities were promoted from class
FS01° to the Senior Foreign Service at a marginally higher idttethe plan warned that:

It is important to note, however, that promotion rates at the senior levels are based

on a very small number of eligiblainoritiesand White women. For example,

Black females were promoted to the Senior Foreign Service apar88nt rate (2

of 6) compared with an 1fercent rate for White ates (170 of 1,518).
Id. at 75 (Shea 00154). The fact that there were so few minorities even eligible for promotion
into the Senior Foreign Service skewed the statistics regarding promoésn rat

“Over-inclusiveness” charges caiso be levied at thel990data The 199692 plan
document does not show that all minority groups eligible for the MLAAP were in fact
underrepresented in the rebvels. However, this does not necessarily undermine State’s
evidentiary proffer. First, as detailedupra mid-level minority hiring not only immediately
cured imbalances in the mitkvels, but createmore opportunities for minorities to ascend to the
Senior Foreign Service. As the 199Q plan noted, very few minorities were eligible for
promotion into the Senior Foreign Servickl. Secondwhile the MLAAP was “open” to all
EEO minority groups, the plan only established representation goals for goyuphich it

found a “manifest imbalance.See id at 54 (for Foreign Service Generalists, establishing goals

to increase the representation of white females, black males, black females)iddfgmales,

8 FS01 being the highest “mitével” Foreign Service Officer classSeeDef.’'s SMF | 11; Pl's SMF Resp. 10
(admitting Def.’s SMF 1 11)
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American Indian males, and American Indian femalds®e same groups the plan identified
earlier as being underrepresented) (Sh€Q134). Or as the defendant puts it, “the 199092
MLAAP corrected for the weakness identified by the GAO...and specificallytifoel the
manifest imbalance in each specific minority group ithich Foreign Service ‘conal system’
(Administrative, Consular, @®nomic and Political), as compared to the more timely data for a
comparator population, and then set goals for only those wedeysented groups.” Def.’s
ReplyISO its CrosdMot. Summ. J. 12‘Def.’s Reply”), Oct. 3, 2012, ECF No. 138iting Ex. 2
to Def.’s CrossMot 46—-46b, 47-47a, 50-51b, 54, 61-67).

b. Showing of a predicate of discrimination

The bare numbers only tell one side of the story. State rébesolely on a statistical
imbalance in the midand senioflevels. It has also provided evidence regarding past
discrimination in the Foreign Service and institutional and systemic barriers taitgnino
advancement. State has provided enough evidence to show a “predicate of discrimination”
implying the statistical imbalances are duepartto some past discrimination by State, rather
than simply reflecting societal discriminatioBee Hammaqr826 F.3d at4-75, 80-81.

State’s hiring and promotion practices had been the subject of many employme
discrimination lawsuits. SeeUnderrepreserdtion of Women and Minorities in the Foreign
Service(statement of Rep. Sikorski) (detailing histasy discrimination suits against State,
stating: “This is not a new phenomenon. The department has lost a lot of money in a variety of
litigation regardingdiscrimination.). State, and the Foreign Service in particular, drew the ire of
Congress. The Thomas and Bremer Reports, discssped went beyond calculating rates of
minority representation. With a particular emphasis on the Foreign Service, the reports

examined whictpracticescontributed te—and exacerbatedminority underrepresentatiorithe
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reports identified systemic and procedural barriers to minority hiring and adaant See
Thomas Comm. ReporBremer Study Group ReporThe Department of State in the 21st
Century(prepared statement of Rep. Gerry Sikorskihese findings were echoed by officials
from the GAO, who concluded that “some of State’s hiring, promotion, and assignment
processes have a disproportionate effect on minorities and wonlégnderrepresentation of
Women and Minorities in the Foreign Servi¢statement of Joseph Kelly, Director, Security &
Int'l Affairs Div., GAO). These reports focused on recent issuest, as inHammon issues
buried deep in the past. 826 F.3d at7& (employer may not rely on findings of discrimination
from decades ago, but should justify its plan with evidence of more recent distiam).

Prior to the adoption of the 19982 MLAAP, someofficials concluded that thd-oreign
Service was “discriminatory.” For exampkep.Sikorski, Chairman of thelouseCivil Service
Subcommittegheld a hearing on September 22, 1a8fd, “Underrepresdation of Women
and Minorities in the Foreign Service.SeeEx. 4 to Def.’s Crosdlot. In his introductory
remarks,Rep. Sikorski called the Foreign Service an “dddys club,” and cited a litany of
studies and lawsuits charging the State Department with discriminddiotde noted that “[t]he
necessity and extent of legal action [against State] raises serious quedtaits tlze
department’s commitment to creating a workplace free of discriminatitch.” For example,
from 1976 to 1986over 240 EEO cases were filed against State; ari®85, 1986, and 1987
the State Department vaiked a consent decree it volunitarentered into to settle an earlier
discrimination suit.ld. Rep. Sikorski noted that the minorities and women waiehired into
the Foreign Service were disproportionally placed into less prestigious jobs, fhooch w
advancement to the seniavels waamore difficult. 1d. In a later hearing, Rep. Sikorski stated

that, in addition to thdindings of the Bremer and Thomas Reports, “[ijnvestigations and
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hearings conducted by the Subcommittee of the Civil Setvie® also documented serious
instances of discriminatory treatment by the Foreign Service of wamieoyities, and people
with handicaps.”The Department of State in the®XIentury(prepared statement of Rep. Gerry
Sikorski) (going on to list specifitndings of discrimination in the Foreign Service).

Several of the witnesses who appeared before the congressional subcoewmtndsee
with first-hand knowledge of the workings of Stattestified about discrimination in thiereign
Service. See e.g, Underrepresentation of Women and Minorities in the Foreign Service
(prepared testimony of Mary Lee Garrison-B@sident, State Dep’'t Chapter, Women’s Action
Org.) (“Instances of blatant sexism and discrimination have declined, although tHlbrades
place, but a simple glance at the statistics contained in the recent GAO report...fuihdbe
continued existence of a problem.nderrepresentatiorof Women and Minorities in the
Foreign Servicgprepared statement of Clarence E. Hodges, Member, Maeag&ouncil of
the Dept of State) Calling some of State’s positions on its equal opportunity promotion
“indefensible,” citing “too little progress and unacceptable behavior in égsrd.” All around
the world, Mr. Hodges “encountered complaints of discrimination from our employees and
criticisms from foreigners for that same discrimination as exhibited by our predtely white
male diplomatic corps.”tnderrepresentation of Women and Minorities in the Foreign Service
(prepared testimony of Charles Hughes Mige President for the State Dep’t Thursday
Luncheon Group) (“I entered on duty in State in late 1965 and had my first experience with
discrimination, aside from what | had experienced while stationed in the South Jhile[there
are some very good, progressive minded people at State, there are alsohthdisel \Ww much

easier to deny fair treatment to some, ang tkeep faith with their peers.” *** “Minorities
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have been underrepresented purposely, and the rationale of improperly appliedssthtise
provided the reliefdr the consciences of the establishment.”).

When the Court looks at the whole picturstatistical findings of minority
underrepresentation and lower promotion rates, history of discrimination {awseports
finding systemic flaws at Stategpeated corrgssional oversight and criticism, testimony from
knowledgeablavitnesses that the Foreign Service was discriminatarfinds that State has met
its evidentiary proffer of showing a proper factual predicate for its alfiu@ action plan. It
has provieéd enough evidence for a reasonable jury to conclude that the MLAAP wifisdus
by correcting a manifest imbalance in the fradd senioitevels of the Foreign Service, and it
served to remedy the lingering effects of State’s past discrimination.

2. Avoiding UnnecessarilyTrammelingthe Interests of NorMinorities

Even if there is a manifest imbalance in the workplace, State must still degign an
implement its affirmative action plan in a way that does not unnecessarily trammektiests
of non-minoritiesor create an absolute bar to the advancement cfmoarities. Weber 443
U.S. at 208Hammon 826 F.3d at 81. The plan must consider #ra@étral alternatives and be
carefully tailored to remedy the problem at handHammon 826 F.3d at 81. It must be a
temporary measure designed to “eliminate a manifest racial imbalance” rather thataitmai
racial balance.” Weber 443 U.S. at 208. The plan should pay special attentidmowoit
accomplishes its goaland the extent to which its methods burden-mamorities. Johnson 480
U.S. at 616, 63738. Courts prefer flexible, catg-case approaches over rigid quota systems.
See e.g, id. at 63+32; Paradise 480 U.S. at 17478 (plurality opinion), 188 (Povile J.,

concurring);Local 28, Sheet Metal Workers v. EEQIZ8 U.S. 421, 447 (1986).
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a. Considering alternatives to explicit racial preferences
and narrow tailoring of the program

An important factor is the extent to which the employer considered wiysrto increase
diversity in the workplace.Cf. Hammon 826 F.3d at 81 (“[Bdcause available raceutral
alternatives were not considered, the Distsiatacebased hiring methods were not properly
tailored to its remedial purpos®s An employer shod strive to achieve its EEO goals through
less restrictive means such as minority recruitment, educational prograthdraining. See
Duffy v. Wolfe 123 F.3d 1026, 1039 (8th Cir. 1997) (readily approving of efforts to increase the
pool of female and minority applicants through outreach and recruiting progralinghe
employer believes these programs, alone, cayietit acceptableesults it may consider race
conscious hiring and promotion policieshe employer should not give the race of the appli
more “weight” than is necessary to meet the goddasmmon 826 F.3d at 81“Johnsondoes
nothing to disturb the longstanding requirement that the remedy crafted to\doftatian must
betailored to fit the violation.(citing Sheet Metal Workerg78 U.S. 421)).

Statés evidenceshows it had implementels affirmative action plan afteits past
recruitment and outreach plans wéyend lacking. Studies found that State’s efforts throughout
the 1980sto increase minority representation were not satisfactory and pregeessing too
slowy. See e.g, Underrepresentation of Minorities and Women in the Foreign Service
(prepared statement of Joseph Kelly, Director of Security & Int'l Reles, Nat'lSecurity &

Int’l Affairs Div., GAO). “[T]he EEOC repeatedly pointed out that the &taepartment has not
had an effectivaffirmative action plan or program for overcoming the underrepresentation in
the Foreign Service.”ld. at 1 (Shea- 008662). The tte Department adopted minority mid

level hiring after repeated prodding by Congress, the EEOC, and othengev¢rentities.See
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generally Underrepresentation of Women and Minorities in the Foreign Servidee
Department of State in the 21st Century

As discusseauprg there may be some initial concerns over whether the program was
properly tailored. Courts have expressed concern over affirmative action plans that provide
preferences to all minorities, whether or not all of those groups weterrepresented in the
employer’s workforce. See e.g, Alexander v. Estepp95 F.3d 312, 316 (4th Cir. 1996)
(invalidating, under constitutional standamffirmative action plan because it benefited all
minority groups rather than merely discriminatgghinst African Americans).The 199692
MLAAP waived the “certificate of need” requirement for some minority grobpgs Wwere not
found to be underrepresented in the Aadels As explained in greater detailpra this “over
inclusiveness” is not fatalhen the 199892 MLAAP only set minority hiring goals where State
had found a manifest imbalance, and State had foumctosstheboard minority
underrepresentation in the Senior Foreign Service. The MLAAP involvedyasese, targeted
recruitment of egeptional minority candidates, and considered the enhanced need for candidates
from particular minority groups and backgroun@&eee.g, Ex. 1b to Def.’s Cross-Mot.

b. Whether the plan is “temporary” in design and fact

Whether or not the affirmative actigolan is “temporary” is astherimportant factor to
consider. Court§avor temporaryplans toattain racial balanceand disfavoindefinite plans to
maintainsuch a balance. Plans that remain in effect long after the employer achiedesitbe
balanceseem less about remedying the lingering effects of past disciomnahd more about
permanently providing special protections to certain gro@e e.g, Taxman v. Board of Educ.
of Tp. of Piscatawgy91 F.3d 1547, 1564 (3d Cir. 1996f5hea claimshe MLAAP was not

temporary because it ditbt have a definite end date. Pl.’s Mot. Summ. 3110 Shea makes
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this argument despite the fact that State ended the MLAARbruaryl993anddid not replace

it with a similar affirmative action planDef’s SMF § 17; Pl.'s SMF Resp. 12 (admitting Def.’s
SMF { 17). Cf. Hannon v. Chater887 F. Supp. 1303, 1318 (N.D. CaB95 (plaintiff cannot
meet burden of showinggn was not temporary when program, in fact, endedile courts
may require definite end dates for plans that impose quotas or other rigid formujetypibally
do not requiresuch end dates for more flexible plansSeeJohnson 480 U.S. at 63910
(“Express assurance that a program is only temporary may be necessary ifjthenpiciually
sets aside positions according to specific numbers.”).

State introduced sufficient evidence to show the MLAR&Stemporary in facand by
design When Stateoriginally adopted the MLAAP, it stated that its “new Migvel program
will be a tempoary supplement to, and adjunct of, the Junior Officer Programd “will be
appraised annually to determine whether it needs to be continudelf.]lb to Def.’s Cross
Mot. 3 (Shea- 008649). In fact, the MLAAP underwent contous monitoring to deternme
whetherthe plan was meeting its goals, and whether-based preferences continued to be
necessary to meet those goaeel986-87 FRAA, Pub L. 9933, Title I, 8§ 152(c) Congress
required annual reports on the “progress being made increasing, through acdhrdnaach
promotion, the numbers of members of minority groups and women in th&eveld of the
Foreign Service.”)Ex. 2 to Pl.’s Mot. (March 19, 1993 State reviewtloé effectiveness and
continuing need for the MLAAP); Ex. 2 to Def.’s Crelgt. (indicating annual EEO audits and
quarterly tracking of progress and problem areas through EEO Quarterly iRg@ystem).
Close and periodic monitoring may show that tlenpvas temporary.See McNamara v. City of
Chicagq 867 F. Supp. 739, 752 (N.D. Ill. 1994) (where affirmative action plan reevaluated on

annual basis in order “to insure flexibility and to guarantee that the raienssed only so long
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as they are necessary and appropriate” it satisfies second elemvgabefand Johnson; See

also Gutter v. Bollinger 539 U.S. 306, 342 (2003) (lidational requirement can be met by
sunset provisions in ragmnscious admissions policies and period reviewsdétermine
ongoing need for plgn State has met its burden of production to show that the MLAAP was a
temporary measure designedattain—not maintain—full minority representation

C. Whether the plan forecloses opportunities for
non-minority hiring and advancement

Another factor to consider is whether the MLAAP forecloses opportunities for non
minority hiring and advancemenSee e.g, Johnson 480 U.S. at 63738. The MLAAP did not
impose arf absolute bdron norminority “advancemerit. Id. At all relevant times, State had a
general midevel hiring progranopen to white malesthe Mid-Level Foreign Service Career
Candidate ProgramSee e.g, Exs. 1A & 1B to Def.’sCrossMot. (1982 and 1987 Mid.evel
Foreign Service Career Candidate Programs). The eligitelquirements for this program were
the same as the MLAAP, except an applicant under the MLCCP needed an individual
certification ofa “need for an outside hire at the grade and in the functional figldvhich the
person is applying. Ex. 2 to Pl.’s Mot. Summ. & (March 19, 1993-oreign Service Mid_evel
Hiring Program Highlight3; see alsoDef.’s SMF qf 10, 127; Pl’s SMF Resp. X1
(admitting in all relevant respects Def.’s SMF { 106;117). While the challenged affirmative
actionplanwas n effect,severalnonminority candidates were placed into raédel positions
through the MLCCP.SeeEx. 16 to Def.’s Crosd/ot.; Def's SMF 1 2#36; Pl.'s SMF Resp.
14-16 (admitting in all relevant respects Def.’'s SMF 1435).

Moreover, Shea could progress to the nhvels through the ordinary course of
promotions. The MLAAP did not bar Sheadm reaching the mitevels but—by Shea’s own

admissior—served to delay his ascension into the-eitkls. SeePl.’s Mot. Summ. J. 2736.
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Sheahas, in fact, been promoted to the #adels of the Foreign Service; at the time of his
Complaint, Shea was at grade-63 step 5.SeeCompl. | 6(c). Several courts havapproved

of plans that delay, but do not bar, promotion opportunitise e.g, Paradise 480 U.S. at 183
(“Denial of a future employment opportunity is not as intrusive as loss of atingxjsb,” and
plainly postponement [of a promotion] imposes a lesser burden gjulotiog Wygant476 U.S.

at 283)) (plurality opinion)Johnson 480 U.S. at 638 (“[P]etitioner had no absolute entitlement
to the” higherlevel job. “Thus, denial of the promotion unsettled no legitimate, firmly rooted
expectation on part of the petitioner. Furthermore, while petitioner in this casdewasl a
promotion, he retainedhis employment with the Agencyand remained eligible for other
promotions.”) McNamara 867 F. Supp. at 7552 (plan avoided unnecessarily trammeling
interests of nominorities as it delayed, not bad,promotion of nominorities.

d. The nature of the plan and the extent to
which it burdened nominorities

The Court also considers the nature of the program, and the &xighich it burdened
non-minorities The MLAAP does “not require the discharge of white workers and their
replacement with new black hiresWeber 443 U.S. at 208See alsaVygani 476 U.S. at 282
83 (expressing concern about burden layoffs place ormmmoarities);Firefighters v. Stotts467
U.S. 561, 574-76 (1984) (same). The MLAAP involved hiring goals, and in such cases:

[T]he burden to be borne by innocent individuals is diffused to a considerable

extent among society generally. Though hiring goals may burden some innocent

individuals, they simply do not impose the same kind of injury that layoffs
impose. Denial of a future employment opportunity is not as intrusive as loss of
an existing job.

Wygant 476 U.S. at 2833. State’s minority-hiring goals were not accompanied by any

minority-hiring quotas—State was not required to hire a particular number of minofSi=EX.

2 to Pl’s Mot. Summ. J5, (March 19, 1993Foreign Service Mid.evel Hiring Program
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Highlights “Our hiring goal each year for the affirmative actiond-level program has been
about twenty. As you will observe by the hiring statistics...we have not come tolongr
target.”). At no time did State bind itself to hire a certain number of minorities each year; State
noted that it was focused the quality of its minority candidates, not the quanttydthire. See

Ex. 1b to Def.’s Crosdlot. (“Success will be measured by the quality of the futurelevdl
candidates hired, and their subsequent performance in the Foreign Seiwiee,tman by
whetheror not specific numerical hiring goals are met each year][.]").

Statethoroughly vetted minority candidatdsking far more thathier race into account.

The MLAAP requirel “pre-certification based on a file review, an oral assessment conducted by
the saff of the Board of Examiners and the normal background investigation, medical
examination and Final Review to determine suitability for appointment to thegkd8ervice.”

Ex. 2 to Pl.’s Mot. Summ. J. 5The MLAAP candidatenust have had &4achelor'sdegree from

an accredited college or university3ix additional years of professional level education and/or
professional work experience of which three years must have been in arelated to the
prospective Foreign Service functional fiéldnd “supervisory/managerial skills.”Id. The
MLAAP did not assign a set “point” value to minority status.

The MLAAP was “identical” to the more general mievel hiring program, except that
membership in a minority group substitdifer an individual certificate of needd. Once those
gualified minority candidatespplied they were subject to the same rigorous process as non
minority applicants.SeeEx. 7 to Def.’s Cros#ot. (Nov. 1990 State document describing the
requirements and application processlioth the MLCCP and MLAAP)Cf. Johnson480 U.S.
at 638 (approving of plans that “consider[] race along with athtarid’); Hammon 826 F.3d at

79-80 (agreeing witldlohnsors approval of a “moderate, flexible, cadey-case approachand
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stressing ned for sufficient “screening considerations” to avoid “mere bling hiring by the
numbers™ guoting Johnsor480 U.S. at 63&7)).

While State was interested in increasing the number of minority Foreigit&etficers,
it strongly emphasized the quali;wd accomplishments of its minority recruits. The 1320
MLAAP plan document says that “State is committed to forging a workfortéulharepresents
the American diversity without sacrificing excellence.” Ex. 2 to Def.'ss€Mot. 61 (Shea-
00140) The 199092 MLAAP aimedto “emphasize selective recruiting of potential candidates
on a oneby-one basis[.]” Id. The refined plan concentrated “on quality candidates who are
unquestionably successful in their current careers and who have been individwetiynesaled
by people who know both the candidate and the requirements of the Foreign Sddicélis
was done despite State’s knowledge that it was “dramatically reduc[ing]” tmabar of
[minority] applications processedId.

State proffers evidence that it screened out many interested minority candibdatdsl
not meet the requirement$d. State submits evidence that it did ptaceat least two eligible
minority applicantsn mid-level positionsafter those candidategpplied. Decl. of Alina Eldred
19 4-11 This happened despite the fact that State did not meet its minority hiring goais at a

time during the MLAAP. SeeDef.’s SMF | 19 (“Despite the expressed goal of hiring 20- mid

® Shea argues that the MLAAP is not flexibirace acted as an absolute bar to participation in the MLAAP.” Pl.'s
Mot. Summ. J. 5. Shea is technically correct that he was ineligible to tgoplyghthe MLAAP because of his
race. See id at 47. Shea, however, had an opportunity to apply for tingic-level placement through the
MLCCP, which wassubstantially identical tthe MLAAP. SeeEx. 7 to Def.’s CrosMot. (describing, in detail,
requirements of both programs). At times, State has spokberogs if they were two parts of the same pemgr

The Mid-Level Foreign Service Career Candidate Program is designed to hire office camdidat
the ranks of FP3, 2 and 1 to supplement the number of Career Foreign Service Officery afread
those grades, in accordance with the needs of the Fd3eiyice. The need is either specifie-

for an offer at the grade and in the cone which an applicant is seeking tooergeneral—for
minority group members under the Department’'s Affirmative Action Program to achieve
greater representativeness un the Foreign Service.

Id. at Shea- 3448 (emphasis added)Shea’s argument trades heavily on semantic differences it doesn’t
matter that | was eligible for the MLCCP, because | was ineligiblethloMLAAP—rather than focusing on the true
nature of the program, and considering whether it unfairly shut out oeresichorminorities.
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level minorities per year..., less than 6 minorities per year were placed mitHevels of the
Foreign Service, totaling approximately 29 minorities (male and ferdaleng the fiveyear
period of the MLAAP’s existence.”); Pl.'s SMF Resp. 13 (admitting Def.’"+3M.9).

State hasnet its burden of productiathat it properlytailored its affirmative action plan
so that it would not unnecessarily trammel the interdstereminorities

C. Shea’s Attempt to Prove that the Affirmative Action Plan is Invalid

With Statemeetingits burden of productignShea must offer sufficienfpotentially
admissiblé® evidence that the MLAAP was unlawduthat State’s proffered evidence is not
worthy of credence and State illegally discriminated against white mil8&ea fails to raise a
genuine issue of material fact with admissible evidence, State will prevail.rdfigha failure of
proof by Shea, State does not havefiirmatively and ultimately prove that the MLAAP is
lawful. SeeJohnson 480 U.S. at 627 (employer’s burden is one of production, not of ultimate
proof); Lujan v. Nat'l| Wildlife Fed'n 497 U.S. 871, 885 (1990) (“Rule 56 does not require the
moving party to negate the elements of the nonmoving party’s case.”).

1. Shea’s Calculations of the Ratef Minority Representation
Shea’s primary evidence is that State’s numbers stal “minorities overall were

actually overrepresentea the midlevel grades...by September 30, 1989.” PI.’s Mot. Summ. J.

3 (emphasis in original). Shea states, “It is self-evident that when nesa@re overrepresented,

the job category is not one that is ‘traditionally segregated.’ ...[A] prograa iemedial when

19 A “party opposing summary judgment may only rely on evidence ‘capabbeing converted into admissible
evidence at trial’ to ‘survive summary judgmentA.N.S.W.E.RCoal. v. District of Columbia__ F. Supp. 2d __,
2012 WL 5974030, *14 n.5 (D.D.C. Nov. 29, 2018u¢ting Greer, 505 F.3dat 1315) Evidence that may not be
admissible at trial, but is capable of being converted into admissible egidewcludes (for emple) sworn
affidavits that themselves could run afoul of the Sixth Amendmentdr@utation Clause, but could be “converted”
into admissible evidence by having the affiant testify at trial or deposition. See id (citing Gleklen v. Dem.
Congressioal Campaign Comm., Inc199 F.3d 1365, 1369 (D.Cir. 2000).

With this in mind, when the Court speaks of “admissible evideritesreally using that phrase as a shorthand for
“evidence that is admissible or capable of being converted into admisgitdéance.”

40



there is no underrepresentation to be remedied, and [] it is impossible to properlyata
remedial program when there is no underrepresentation to remieldyTo support his position,
Shea“usel[d] lots of numbers and g[ave] the results of lots of calculations$fl]’at 12. Shea
describes his method thusly: First, he took the “humbers of FSOs at each gradedbrakdoy
race and sex, as of September 30, 1989” from State’s FY-22%Y MLAAP document.ld. at
12-13. See alsEx. 2 to Pl.’s Mot. Summ. J. (Shea’s edited copy of the plan, with additional
charts created by Sheayecond, he added “the numbdor male and female officerd each
race...to determine totals for any given race at any given grade.at 13. He then used the
NCLF Public Administrator figures, available at page 47a of the plan, as his ctongacp.
Id. (citing Ex. 2 to Pl’s Mot. Summ. J. at 47a (She®0177)) Sheaagaincombined the
genderspecificNCLF datato provide one total number for each racial grolgp.at 14.

Shea then performed a series of calculatiocnmparing white representationith
minority representation. He concludes that “whites were underrepresentbé iRoteign
Service midlevel grades,” as “[w]hitescomprised 85.58 of the Foreign Service #adel
officers” but “comprised 86.1 percent of the Public Administrator” comparator ddolat 15.
Sheathen performeda series of calculations of white versus minority group representation at
various midlevel grades, concluding that his numbers show a vast majority of minority groups
were not underrepresented at the 4eikel grades.ld. at 15-27. He dd not use a commonly
accepted method, such as ttandard deviation or the “Z statistic’ methdd exphin the
statistical significance of his findingsSee Hazelwood School Dist. v. United Stad&8 U.S.
299, 308 n.14 (1977) (standard deviation methbrhzier v. Consolidated Rail Corp851 F.2d

1447, 1451-52 (D.C. Cir. 1988) (Z statistic method).
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2. How Shea’sAnalysis Differs From State’s

Congress, the GAO, and State had long railed against theepresentation of white
malesin the Foreign Service, especiallyits mid- and seniotevels. See suprdarts LLA., 111.B.

But Shea shows-using States own numbers-that whites were actuallynderepresenteth the
Foreign Service midevels. SeePl.’s Mot. Summ. J. 3What explains this difference? Shea has
widened the comparator poolShea concedes that white males were overrepresented, but
dismis®s this fact as “irrelevant.” PL.8Bpp’'n & Reply. 7. To Shea, the relevant question isn’'t
whether whitemalesare overrepresentethut whether whites as a whobre overrepresented.
State provided numbers broken down by both race and gesedgenerallyEx. 2 to Def.’s
CrossMot., but Shea combined the gender figures for each race to determine the rates of
representation by race only, rather than by race and geselPl.’'s Mot. Summ. J. 127.
Instead of comparing white males to white wontgack maleset cetera Shea simply compares
whites toblacks, Asians, Hispanicsef cetera When the numbers are looked at this way, Shea
argues, one finds that whites are actualhderepresented in the midvels, and thus the
MLAAP cannot have anyepitimate remedial purposél.’s Mot. Summ. J. 3, 12-27.

State raises questions about Shea’s analgsisning Shea “manipulated the data in his
Memorandum of Points and Authorities by combining the population of White male eeploye
(who were significantly overepresented) with White female employees (who were grossly
underrepresented).” Def.’s Croddot. 14. State argues that since “the initial Congressional
mandate (comparing White males with all other race/gender groups)” and State had
“implemented programs to address the racial/gender disparities,” Shea’ddiddoigocus on
race alone makes no sense.eotthan as an attempt to ‘smooth out’ the difference and thereby

‘create’ an entirely new parameter of facts to support his position 4t 14-15.
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State’s positionhas some support. Firstthe evidence suggests that Congress was
concerned specificallwith white maleoverrepresentation, rather than the overrepresentation of
whites generally Seeg e.g, 1986-87 FRAA, Pub. L. 9933; 198889 FRAA, Pub. L. 108204,
Underrepresentation of Women and Minorities in the Foreign Serftate Department:
Hearing Before the Subcomm. on the Civil Serow€ehe H. Comm. on Post Office and Civil
Service,101st Cong. (1989).Second, State had separate programs aimed at increasing female
representationSeeDef.’s SMF | 4; Pl.’'s SMF Resp. (admitting Def.’s SMB){ Third, courts
have been suspicious of efforts to distort the data by inflating or artificiedliricting the
comparator groupsSeelJohnson480 U.S. at 636 (“[H4d the Plan simply calculated imbalances
in all categories according to the proportmiwomen in the area labor pool, and then directed
that hiring be governed solely by those figures, its validity fairly couldatied into question.”);
Smith v. Virginia Commonwealth Uni84 F.3d 672, 677 (4th Cir. 1996)An inflated pool can
undermne the validity of a statistical study to determine imbalaficé2eynolds v. Sheet Metal
Workers Local 102498 F. Supp. 952, 9689 (D.D.C. 1980) (questioning relevance and
significance oftatisticalanalyses that inflate number of minoritiecomparatopools.

It is not readily apparent from Shea’s summary judgment motion why he comtuites
andfemalesto create th relevant comparator groups. This is the Court’s best guess, based on
scattered commentsom Shea’s briefs: Since the MLAAR not open to white women, the
underrepresentation of white womes not relevant to justifying the MLAAP. Since the
MLAAP excluded Shedecause of his race, rather than his gender, the pertinent question is
whether whites-rather than white maleswere overrepresented in the ralels of the Foreign
Service. In hisopposition brief, Shea does not fully address State’s challenges to using whites as

the comparator pool. He seems to misunderstand State’s argument, stating: ef&rse d
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emphasis on how ‘grossly’ overrepresented white males were in 1987 seemsapaetffoft to
convince the court to add an element to a Title VII claim asserting a lawfuhfaffie action
plan]: that the plaintiff was part of a group that was umdpresented in the workforce.” Pl.’s
Opp’'n & Reply 8. State responds that it “has never alleged that the Plaintiff ‘lacks standing’ to
raise a claim merely because he is a member of arrepersented group in the workplace,” and
finds no explanation as to why Shea combindite males and females in his analysis. Def.’s
Reply 5. The Court agrees that it is not entirely clear why Shea chooses the&mmpool.

What should be clear, however, is that Shea is engaging in a new statisticat artagys
is changing the congpator groupthat Stateusedto justify its affirmative action plan, and
recalculating rates of representation base®lbea’s preferred comparator groudtate raises
serious concerns about Shea’s methods and use of comparator pools. Without démtheg w
State’s criticisms are valid, the Court notes that the questions thewmaiserious and have not
been adequately addressed by Shea, as the following analysis will show.

3. Shea Conducts a Statistical Analysis He is Not Competent to Perform

Essentially, Shea performs a statistical analysis of State’s data to skidvette wasin
fact, no “manifest imbalance” in the Foreign Servid®hether or not Shea needs an expert to
perform this analysis, it is clear that Shea has not adequatelyinexplhis methods or
demonstrated the statistical significance of his resuits analysis of State’s racial oveand
underrepresentation is not, and is not capable of being transformed into, admisddieevi

a. Courtsdemand some evidence of the statistical significance
of statistics, often presented via an expert witness

The case lavin this circuitoverwhelmingly finds that this kind of analysis requipesof
as to its statistical significanceln Frazier v. Conshlidated Rail Corporation 851 F.2d 1447,

1450 (D.C. Cir. 1988), the D.C. Circuit made the fundamental statement that while tbe use
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statistical analysis has “become routine” and “well accepted” in discriminagges, “[a]
statistical calculatiomelieson a number of underlying assumptions, the validity of which can
often be assessed only by thegéh experience in the field.” likrazier, the plaintiffs did not
use “an expert to explain the statistical calculations to the district court,” lnnitted raw data
about disparate treatment and “several results of numerical calculation perfoyncednsel.”
Id. “These calculations were all done accordmgidely known methods previously reported in
other discrimination cases, regulations and commerntaaesl included a “Z statistic”
calculation to explain the statistical significance of the resutts. While not deciding whether
expert witnesseare requiredor this kind of analysis, the D.C. Circtressed the importance of
verifying the significance of the statistics, and upheld the district courtiemyary findings:

We are not prepared to say that the Z statistic calculation is so simple and straigh

forward that an expert is never required to explain it to a finder of fdot. do

we wish to be understood as holding that an expert is always req\Mifedeave

both possibilities open because it would be impossible to anticipate the impact of

this theory upon every conceivable factual situatioW/e believe that in the

factual context of this case, the district court made la fanding that the

plaintiffs’ proffered statistics were not sufficiently presented to make ptitra

faciecase of adversenpact.
Id. at 1453.

Courts in ths Circuit have continued to require evitbe of statistical significaneeoften
provided by experts-before giving any weight to proffered statistids. Kline v. Springer 602
F. Supp. 2d 234, 2389 (D.D.C. 2009), the district court succinctly disregarded plaintiff's
assertions about the underrepresentation of white female underrepresenthgo@ouft noted
that even if the plaintiff's “numbers were properly supported by record evidieegavould not
be enough. Without additional context, such as correctly defined pools, no reasonable juror

could infer a background of reverse discrimination...from the bare numbé&isat 239. In

Horvath v. Thompsqr329 F. Supp. 2d 1 (D.D.C. 2004)peo seplaintiff in a reverse gender
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discrimination suit tried to introduce sglfepared statistics showing a manifest imbalance of
white men in the workplace. The Court found that plaintiffs numbers regarding the
underrepresentationof males were “simply irrelevant,” “absent a showing of their
significance[.]” Id. at 11. In that case, the plaintiff failed to introduce sufficient evidence about
“the pool of available and qualified applicants,” and “any measure of ‘the propahditthe
outcome of a statistical analysis would have occurred by chanltk.{quoting Segar v. Smith

738 F.2d 1249, 1282 (D.C. Cir. 1984)). Thomas v. Cha®5 Fed. Appx. 321, 324 (D.C. Cir.
2003),the D.C. Circuit found that the “District Court wasriect to exclude from evidence the
list of employers identified by race and sex, and witness’ observatiomos #he race and sex of
employees, in the absence of an expert who could testify that the alleged uedentgion

was statistically insignifiant.”

b. Shea’s calculations cannot withstand the rigorous scrutiny
courtsin this circuit apply to statistics in Title VIl cases

The infirmity of Shea’s lay statistics is further emphasized by the rigoexasting
analysis courts in this circuit have appliedhis kind ofstatistical evidenceSee e.g, Berger v.
Iron Workers Reinforced Rodmen Local 2@#3 F.2d 1395, 14123 (D.C. Cir. 1988) on
rehearing852 F.2d 619McReynolds349 F. Supp. 2d at28' Looking atShea’s analysis,
this Court has several fundamental, threshold questions. WhySih@esontinue to use the
1980 numbers for the relevant comparator psegPl.’s Mot. Summ. J. 3, ¥4, even though
the GAO reportontaining thosaumbers explicitly disclaimed their reliabiljtgnd more recent
numbers were available’SeeEx. 3 to Def.’s Cros$lot. 21 (Shea— 008695). Why is it
appropriate for Shea t@ombhne while males and while females, and recalculate the

underrepresntation figures by race only®sn’t Shea simply inflating the comparator group to

1 This presents another way to look at this issmecomparison with theetailed, searching analysis use®arger
andMcReynoldsit is clear that Shea’s statisti analysis—expert or not-cannot pass muster.
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diminish the rate of white male overrepresentation? How, and why, has Salkalated the
rates of undeepresentatich Has he done so pursuant to standard, generally accepted
procedures? Are his results statistically significant? What isrtbe mte? How does Shea
measure statistical significance and error rates?

The Court needs to answer these questions before it can determine the relevance,
reliability, and probative vakiof Shea’s calculationsand this their admissibility. SeeFrazier,
851 F.2d at 1452“Gtatistical comparisons performed on data in discrimination cases are not
probative of anything without support from an underlying statistical th@oryhea does not
adajuately answer these questiori§T]he statistics must be made meaningful to the finder of
fact in order to permit the plaintiff[] to carry [his] burden of showing thms][statistics are
significant.” 1d. at 1453. Even if Shea did noecessarilyneed an experto conduct his
analysis—as left open byrrazier, 851 F.2d at 1453this Court finds that plaintiff's proffered
statistics were not sufficiently presented tohstand the scrutiny this Court must apjuty
determiningtheir relevance and reliabilitgf. id.

C. Shea’s analysis is not as simple and modest as he claims

Shea claims thahis analysissimply relies on numbers provided in State’s own
documents.SeePl.’s Opp’n& Reply 9-10, 13, 25.A simple examination of plaintiff’ &€xhibit
2 shows that he is not merely pointing to State’s analysiswdnydit cannot support State’s
position. Instead he combinedifferent sets of State’s numberserging the figure for males
and females-and recalculating overrepresentation rates based on what Shea thinks should be the
relevant comparatorSeeEx. 2 to Pl.’s Mot. Summ. J. (plaintifreated charts at pages 11, 12,
13, 15, 16, 17). Hen essence, chaegthe comparatogroupswithout asufficientexplanation

for the change, and without a background in the kinds of “pools” analysis frequently done by
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statisticians in Title VII casesSeg e.g, Whitacre v. Davey890 F.2d 1168, 1172 (D.C. Cir.
1989) (requring “evidence of the pool of available and qualified applicab&fore proffered
statistics may be considered adequa®@mer, 815 F. 2d at 91 (discussing “pools” analysis in
Title VIl cases);Segar 738 F.2dat 1278 (same)McReynolds349 F. Supp2d at 9 (same).

Shea claims that, in so recalculating the overrepresentation numbers, he ismpieg si
math—that he does not need any advanced degrees or specialized knowledge to add, subtract,
multiply, and divide.SeePl.’s Opp’n& Reply 16-17, 25-31. Certainly, a big part of what most
statisticians do boils down to simple math. But statisticians are not experts beeguaeeth
particularly adept at maththe Court suspects that many use performamtencing calculators.
Statisticians are expertetause they know which numbers to use, and what functions to apply to
each set of numbersin this case, the relevant expertise is not simply applying elementary
schoollevel math to sets of numbers found within the defendant’s documents. It is knouting,
of the different sets of numbers spread throughout State’s reports, which setsbefrsiton
compareand how to compare them. It leing able to explain whether a disparity between
whites and minorities is statistically significant, and whether rédsilts have accounted for
“noise” that may skew the numberSege.g, Berger, 843 F.2d at 14123; Frazier, 851 F.2d at
1452;McReynolds349 F. Supp. 2d at 8-28.

d. Shea is not qualified to offer expert or lay opinion testimony

Shea’s numbers arerelevant without some @kanation of their significance.Shea
might need an expert to opine on the statistical significance of the recalculated
underrepresentation figureSee Chap65 Fed. Appx. at 324. Without even conside@iga’s
gualifications Shea could not provide expert testimony because he diddisolose his

testimony—per Fedeal Rule of Civil Procedure 26by the deadlines imposed by the Court.
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SeeRevised Scheduling Order 2, July 6, 2010, ECF No. 84 (setting expert deadline as September
30, 2010). Shea had ample opportunity to designate an expemyaanaware of the relevant
deadlinesvhen he asked ferand received-extensios of the expert disabsure and discovery
deadlines. Seg¢ e.g, Minute Entry, Sept. 22, 2009; Minute Entry, Dec. 18, 2009; Pl.’'s Mot. for
Discovery Extension, June 28, 2010, ECF No. 8hea’s unexcused and inexcusable failure to
timely designate an expert per the Court’'sdieasdisqualifieshim as an “expert,” and makes

his calculations and conclusions inadmissible to the extent they require egfperding.

Sheacannot present “lay'opinion testimonyas to the statistical significance of his
findings. Suchtestimony typicallyinvolves disclosed experts and ikus not amenable to lay
expert analysisSeefFed. R. Evid. 701(c)f¢rbiddinglay opinion testimony “based on scientific,
technical, or other specialized knowledge within the scope of Rule 702”). Lay opmstondny
“is limited to those opinions or inferences which are (a) rationally basddeoperception of the
witness and (b) helpful to a clear understanding of the witness’ testimomng determination of
a fact in issué” United States Wvilliams 212 F.3d 1305, 1390 n.6 (D.C. Cir. 2000) (quoting
pre2011 amendment wding of Fed. R. Evid. 70¥). Shea’s opinions on thmtes of
overepresentatiomare not based on his own perceptions and feelings, or his personal knowledge
and experience.He has not attained “specialized knowledge...through experience rather than
scientific or technical trainingand is not testifying “basesolely on personal experience with
the case at issue.’Armenian Assembly of Am. v. Cafesjjdd6 F. Supp. 2d 55, §®.D.C.
2010). Therefore, Is testimony therefore would not be admissible as “lay opinion” or “lay
expert” testimony under Rule 70Lf. Barnes v. District of Columbja__ F. Supp. 2d _ 2013

WL 541148, *6—*9 (D.D.C. Feb. 14, 2013) (discussing admilgsilof lay opinion testimony).

2The 2011 changes made to Rule 701 were “intended to be stylistic onlyeaadhot intended “to change any
result in any ruling on evidence admissibility.” Fed. R. Evid. 701 advismmnittee’s note.
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e. Even if no expert is needed, Shea has failed to adequately explain
his methodsnd the statistical significance of his results

Even if this kind analysis would not require an expeet, se Sheahas failed to properly
defend his analysis!Statistical comparisons performed on data in discrimination cases are not
probative of anything without support from an underlying statistical thedfyazier, 851 F.2d
a 1452. Simply presenting numbeasd comparisondo the Court is not sufficient. See
Saunders v. Whitel91 F. Supp. 2d 96, 133 (D.D.C. 200RptcherCapers v. Haley786 F.
Supp. 1054, 10634 (D.D.C. 1992). The party offering the statistics must articulate how the
data should be interpreted and why it supports the party’s posit@unders191 F. Supp. 2d at
133. The party must “demonstrate that the data [Jhe offers is statisticailycsigt,” Haley, 786
F. Supp. at 1063, and explain how the numbers reflect discrimin@tican lack thereofyather
than, for example, “incomprehensive statistical treatment, varying levelalfications among
applicants, errors in definition or groups, inappropriate sampling methods, errors in
measurement, or even clerical and computalierrors,” Frazier, 851 F.2d at 1452.

As in Frazier, id. at 1453, Shea’s statistics are not “sufficiently presented;” Shea cannot
explain his methods and assumptions such that his statistics are “meaningfulies tfddct in
order to permit” hima carry his burden of “showing that [his] statistics are signific&htle
inflates the comparator pool without an adequate justification for usindatigisr pool. He
provides no explanatioaf whether his recalculated rates of overrepresentationtatistisally
significant, per any generally accepted measiite.does not even attempt a standard deviation
or “Z statistic” calculation. He does not even referenlst alone explain how he relied en

“widely known methods previously reported in other discrimination cases, regslatnd

13 From the D.C. Circuit's description, the nempet statisticsFrazier found to be insufficiently presented appear
bemuch moraletailed than the analysis offered by Shea. 851 F.2d at3450
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commentarie$ Id. at 1450. He gives the Court none of the information it would need to make a
threshold determination of the relevance, reliability, and admissibilitisarmateur statistics.

Courts often givepro se litigants more slack than represented partiem example,
Courtsmay be more generous in construimg secomplaintswhen considering a motion to
dismiss. See generallyPettaway v. United State390 A.2d 981, 984 (D.C. 1978)We have a
duty to be indulgent opro sepleadings’). This generositydoes not extendhowever,to
allowing Shea to provide his own opinions where expert testimony is neadsdbjecting
Shea’s statistical methodsfr lessscrutiny than any othertigant would face.

f. State is not required to offer expert testimémyneet its burden

Shea argues that it is unfairask him to usexpers to showthata manifest imbalance
did not justify the MLAAP, but not require State to use experts to show that wessucha
manifest imbalance.Pl.’s Opp’'n& Reply 7-8, 3135 Requiring State-as a condition of
meeting its burden oproduction—to retain outside experts to verify that Stassigned the
MLAAP to correct for a manifest imbalance would severely undermineltteation of burdens
established imMcDonnell DouglasandJohnson Johnsonread liberally, might suggesiat the
mere production of an affirmative action plan could meet the employer's burdem unde
McDonnell Douglas See480 U.S. at 627 @Once a plaintiff establishespima faciecase that
race or sex has been taken into account in an emigogeploymentecision, the burden shifts
to the employer to articulate a nondiscriminatory rationale for its decidiba.existence of an
affirmative action plan provides such a rationdlesuch a plan is articulated as the basis for the
employets decision, thdurden shifts to the plaintiff to prove that the employer's justification is
pretextual and the plan is invalil. State has done more than simply point to its affirmative

action plar—it has provided evidendadicatingits plan is lawful justified by aneed to remedy
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a manifest imbalance, and properly tailored to those ends. However, by submitsing thi
evidence, State does not admit that it “carr[ieg] burden of proving the validity of the plan.
The burden of proving its invalidity remains on fiaintiff.” 1d. at 627-28.

The Court admits that the law is not preciseegactlyhow much evidence an employer
must offer to defend its affirmative action plarCf. 2 LINDEMANN, GROSSMAN & WEIRICH,
EMPLOYMENT DISCRIMINATION LAW 2506-07 (“On the facispecific issue as to what evidence is
needed to prove discrimination sufficient to undertake affirmative action, howteeetower
courts have not taken a consistent approaciNgvertheless, wherevére exact location of the
“line” is, the Court is onfident(as discusseduprain Part Ill.A) that States proffered evidence
goes far beyond that lineUnder current precedertlohnsonand its progemy-an employer is
notnecessarilyequired to provide expert testimony to meet its burden of production.

The reports fronthe StateDepartment congressional subcommittees, and the GAO
created during the normal course of busiressuld be sufficient to establishhé required
“manifest imbalance and “predicate of discrimination.” See supraPart.lll.B. (detding
evidence introduced by State)lo authenticate and discuss the content of these reports, the
defendabwould not necessarily ne@xpert witnesss,or treat its party withesses sigsch See
Barnes __ F. Supp. 2d _ 2013 WL 541148at *7 (defendant’'s contemporaneousiseated
reports on the rates of prisoner overdetentions “are not expert reports,” but “busooeds—
created not in anticipation of litigation, but in the normal course of busitlss do not require
a Rule 26(a)(2) esignated expert to authenticate thencf);National R.R. Passenger Corp. v.
Railway Express, LLC268 F.R.D. 211, 2345 (D. Md. 2010) (party employees may be
required to provide expert disclosures if employee witness renders opinions ors miatsele

the normal scope of their employment or the employer retains orapemmploys them to
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testify). As properly authenticatedusiness records, these reports and documents could justify
the MLAAP without the need for experts.

4, Shea’s Evidence that the MLAAP Forecloses Advancement
Opportunities for NonMinorities

Shea argues that tiMLAAP, in effect, forecloses advancement opportunities for non
minorities Shea claims he “was not aware of any ekl hiring program that neminorities
were eligible for when [he] applied for a job with the Foreign Service in 19961.]5 Opp’'n to
Def.’s Second Mot. Reconsideration 41, Apr. 12, 2011, ECF No. 95. Wrela'sSkubjective
knowledge of the MLCCP may be relevant to mitigation of damages, it is not reli@vant
considering the legality of the MLAARasit is undisputed that such a general #&del hiring
program existedDef.’s SMF 1 912, 22; Pl.'s SMF Resp. H03 (admitting Def.’s SMF 19
12, 22). Nevertheless, Shea claims that the MLCCP would havehdomegood,as State was
not issuing certificates of need for his particidega of expertiseSheasays thano certificates
of need wergssued between January 1990 and the date he began with State, May 31, 1992. Pl.’s
Opp’n & Reply 35. Shea continues, “The first igvel white hiring comes on October 19,
1992 —after | had started my employment with Statéd” In support of this poon, Shea cites
defense exhibit 16 (ECF No. 1:248), a chart entitled “Mid.evel Hiring 1990 to 1994."This

chart shows thabtatefirst hired Caucasian as a midvel on October 19, 1999,

14 This, of coursedoes not mean there were white mid-level hires prior to October 1992 onstruing this chart,
the Court draws all reasonable inferences in favd8hefa,and doedeel the need to address whether there were
non-minority mid-level hires prior to this date.

ElsewhereState argues, “Due to the passage of time cause by Plaintiff'sy@e@medelay in bringing this action and
the resulting loss of records, Defendant is unable to tell if any catéf of need were issued by the State
Department in the fiscal years 1998dal991.” Def.’s CrosMot. 26 n.16. Since this is merely thpse dixitof
counsel, unsupported by a sworn affidavit or admissible evidence,ding ignores this argument entiredynd
focuses on what can actually be shown by the evideseeA.N.S.WE.R. Coal. v. District of Columbja__ F.
Supp. 2d. __, 2012 WL 5974030, *14 (D.D.C. Nov. 29, 2012) (unsworn statements of cousigghouted by the
evidence, is evidence of nothiag the summary judgment stagejtiog Schoch v. First Fidelity Bancoopation,

912 F.2d 654, 657 (3d Cit990}) Int'| Distrb. Corp. v. Am. Dist. Tel. Co569 F.2d 136, 139 (D.Cir. 1977).
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This chart does not show that no ceréfes of need were lmgj issued-or that it was
impossible to receive such a certificat@hen Shea applied Certificates of need,as
prerequisites to applying for a mievel position, must be issued some tineforean applicant
is hired. Exs. 1A & 1B to Def.’s Croddot. (1982 and 1987 Mid.evel Foreign Service Career
Candidate Programs)Consider the case d?atricia Haslachwhom Shea cites as theon-
minority candidate hired on October 19, 1992. Pl.’s Opp’'n & ReplyA&cording to a letter
from Haslachto State Hadach inquired abouthe MLCCP as early as December 12, 1990. EX.
17 to Def.’s CrostMot. (Shea- 07538). On January 10, 1991, Haslach applied for alewe
position,id.; apparently it took approximately 22 months for her to be hired at SesbBgef.'s
SMF {1 28, 36832; Pl.'s SMF Resp. 345 (admitting Def.’s SMF |1 28, 382). This shows
that simply because no white relelswerehired until a few months after Shea entered State,
this does not mean no certificates of need wsmeeduntil after Shea entered State.

Shea next cites a November 30, 1982morandum sent to the State Department
Director General titled, “Minority Recruitment and Hiring.” Ex. 1 to Pl.'9®p& Reply, ECF
No. 1231. The memacstates that “at present,” State was then “able to ceritfylenel need for
admin, econ, and science officers at the 02 and 03 levels, and consular officers at thes.02 level
Ex. 1 to Pl’'s Opp’'n & Reply (Shea 03765). To Sheathis means State was not issuing
certificates for condar officers at grade FS—the position he would have been interested in
and qualified for—and therefore he was effectively shut out of the MLCGRePl.’s Opp’'n &
Reply 37. However, this conclusion does not follow from the memorandum. Firstethe m
only concerns certificates of need as of November 1992, and says absolutely abthihthe
availability of consular certificatgsrior to that date. In fact, prior to November 1992, State did

approve of certificates of need for48S consular officersSeeEx. 10 to Def.’s Cros#lot. (on
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May 14, 1992, approving of F&3 consular certificates of need) (Skhe@7372). ThisMay 192
State documentinderminesShea’s interpretation of the November 1992 memorardsmply
because FB®3 consular certificates were not available in November 1992 ruierean they
were not available earlier, while Shea was applying for a position

Overall Shea does not present sufficient evidence to infer that was completely sbiut out
the MLCCPor did not have an opportunity to reach the4exkels By his own admission, Shea
never inquired about the MLCCP, requested a certificate of meeapplied b the program.
Def.’s SMF { 22; Pl.’'s SMF Resp. 13 (admitting Def.’s SMF | 22); Pl.’s Opp’n tésC#&x$cond
Mot. Reconsideration 41Applying for, and being rejectddom, midlevel placement would be
the clearestevidence that he was not eligible foidakevel placement. At this point, Shea’s
evidence is speculative at best and not sufficient to overcome State’s ewderuféer.
V. CONCLUSION

The role of a district court is to ascertain and apply the law as it is, ot &otrt thinks
it should be. This Court finds that the Supreme Courtagority opinion in Johnson V.
TransportationAgency, Santa Claradlinty, 480 U.S. 616 (198#ras it ha been interpreted
and applied in this Circutprovides the controlling standard for analyzing Title VII challenges
of affirmative action plans. Unddohnson after the plaintiff has madepmima facieclaim of
racial discrimination, the defendant mustiyomeet a burden of productiemot persuasion-
that it acted pursuant to a legal affirmative action plan. The ultimate persuasiea ) at all
times, on the plaintiff to prove that the affirmative action plan wakwful. Under this
standard, Shea has failed to provide sufficient, admissible evidencedates Sffirmative action
plan was not justified by a manifest imbalance in the workforceroperlytailored to achieve

remedial goals. In particular, Shéa amateu statistics regarding the rates of minority
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representation in the Foreign Service would be inadmissibl&hea provides no evidence as to
the statistical significance of his result§ince Shea cannot prove an essential element of his
claim, and has had a full and fair opporturotytainrelevantdiscovery, the StatBepartmenis
entitled to summary judgment on Shea’s remaining claim.

For Shea, this may be a less than satisfying end to thisrlomgng case. This Court is,
in some ways, sympatheticThe Court wonders why it is harder to challenge an affirmative
action plan under Title VII than under the Constitution. When challenging affirmatiien a
under the Equal Protection Clause, strict scrutiny applies and the defendant hésniie
burden of explaining why it was necessarytteat people differentlypased on their raceBut
when the challenge is under Title VII, we make the plaintifimately prove that racéased
discrimination is illegal®> The Court questions the wisdom of lookitiglegislative history to
createa textual ambiguity, rather thaesolveone—earving out exceptions from a clear mandate
not to discriminate because we imagine what legislatordd have donerather than focus on
what they actually did!® Our affirmative action jurisprudeneeboth statutory and
constitutional—eperates under the assumption thaambiguousnandates not to discriminate

based on race somehow apply with less ftsamembers of the “majority.

15> SeeJohnson 480 U.S. at 62&7 (providing Title VIIMcDonnell Douglasurden shifting standard for analyzing
affirmative action pns);Wygant 476 U.S. at 273 (providing constitutional strict scrutiny standardiatyzing
affirmative action plansjohnson 480 U.S. at 480 U.S. at 627 n.6 (majority opinion clarifying that statutory
procedure for analyzing affirmative action plassindeed different from the constitutional teSjewart 948 F.
Supp.at 1093 (“The standard for determining whether affirmative reliefssfied under Title VIl is less stringent
than under the Constitution.”).

5 Qur affirmative action jurisprudence has its origins in the backsvatela that the “spirit” of a law somehow
trumps its plain and unambiguous letter. Vifeberand Johnson the Supreme Court somehow founith plain
language barring racial discriminatieran out to give racial preferences to minority groups. CertainlyCtheat
thought, it would be absurd for a ldvarring racial discrimination not to allow someSee generallyyjohnson 480
U.S. at 65%77 (Scalia, J., dissenting). The Court is remindé€hief Justice Roberts’ incisive statemenffhé
way to stop discrimination on the basis of race is to stop discriminating omé¢ basis of racé Parents Involved
in Cmty. Sch. v. Seattle Sch. Dist. Ndb31 U.S. 701, 748 (2007iRoberts, C.J., conating) (emphasis added).
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While the tide may be turning against this approach to affirmative action, it has ye
directly reachlohnsors Title VII standard:’” Much of the doubt abowuiur present affirmative
action jurisprudencéas been consigned to dissents,-oontrolling concurrenceslictum, and
scholarlycritiques®® Absent a clear statement from the Supreme Court or the Court of Appeals
thatJohnsomo longer governs, this Court must apply its principlEserefore Shea'’s Title VII
challenge to State’s affirmative action plan must fail, and State is entitled to sumnganejud
This constitutes final judgment in this acti@md the Court dismiss this case with prejudice.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief JudgeMay 10, 2013.

' Many—including Judge Robertson in this calsm. Order 8 n.3, Aug. 11, 2009, ECF No—68ave questioned
the continuing viability oflohnsonand other affirmative action precedent in lightRi€ci v. DeStefand57 U.S.
557 (2009) Seee.g, Marcia L. McCormickDisparate Impact and Equal Protection AfReicci v. DeStefano, 27
Wis. J.L. GENDER & SocC'y 100 (2012); Roberto L. Corrada, RicciBicta: Signaling a New Standard for
Affirmative Action Under Title VP, 46 WAKE FORESTL. REV. 241(2011);Sachin S. Pandy#&etecting the Stealth
Erosion of Precedent: Affirmative Action Afteicci, 31 BERKELEY J. EMP. & LAB. L. 285 (2010) However, as
these articles indicate, nothingRicci directly overturns or mafies Johnson at least as it applies to this case. The
arguments are th&icci has dicta signaling that the Supreme Court will change course on afferaation in the
future. This Court cannot depart from lestgnding, clear precedent based on spatulation.

Many also thoughktincluding this Judge iStewart 948 F. Supp. at 109895—there would be a significant change
to affirmative action jurisprudence aft&ity of Richmond v. J.A. Croson Cd88 U.S. 469 (1989) andldarand
Constructors, Incv. Pena 515 U.S. 200 (1995)Sege.g, Margaret A. Sewell, Adarand Constructors, Inc. v. Pena:
The Armageddon of Affirmative Actiom6 DEPAUL L. Rev. 611 (1997); Lara HudginsRethinking Affirmative
Action in the 1990s: Tailoring the Cure to Remduy Diseasg47 BAYLOR L. REv. 815 (1995); John Paytoithe
Meaning and Significance of tif&rosonCase 1 GEO. MASONU. Civ. RTs. L.J.59 (1990). This has yet to pass, as
in the years sinc€rosonand Adarand the Supreme Court has yet to overrdtthnsonand Weber Cf. Neal
Devins, Adarand Constructors, Inc. v. Pamal the Continuing Irrelevance of Supreme Court Affirmative Action
Decisions 37WM. & MARY L. REV. 673(1996)(arguing neitheCrosonor Adarandhad effect many expected).

Others still thought tha®arents Involved551 U.S. 701 (2007), sounded the death kneel for affirmative aiea.
Katherine M. PlaneiThe Death of Diversity? Affirmative Action in the Workplace Ataments Involved, 3SETON
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