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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID HARVEY, etal,
Plaintiff s,

V. Civil No. 02-2476(RCL)
MOHAMMED, etal,

Defendans.
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MEMORANDUM OPINION

Plaintiff David Harvey, Personal Representative for the Estate of Curtis Suggss
[276] for attorneys’ fees andostsfrom defendanthe District of Columbia pursuant @2 U.S.C.

§ 1988and Federal Rule &ivil Procedure 54(d)(2)Plaintiff initially requested $1,675,946.55
plus interest to be calculated as of the time of the awaFHe District of ColumbigOpposes
[282] the motion andargues thaplaintiff should be awarded “no more than” $890,312.55 in
attorneys’ fees and costs.

The District has also moved [281] for limited discovery to obtain time entries faintif
counsel excised from their billing records, information regarding the feegameent between
plaintiff and counsel with respect gettlingdefendants, and time records from counsel in their
original electronic format, apparently to facilitate searching and analyhi@grecords for

purposes of responding to the motion for attornégess.

Yn his Reply, plaintiff decreased his reques$19661,054.7@o account for concessions he made with respect to
certain travel and press expensg8gePl.’s Reply in Support of Pl.’s Mot. for Att'y Fees, Expert Fees, Bgps and
Costs 2, ECF N. 293.
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The Court will awardb1,118,976.30n attorney’s fees and costs. The Court detties
District’s request for discovery given ththeinformation sought is no longer relevant.

l. BACKGROUND

The facts of this case are described in greater detail in earlier memorandiuonee
Harvey v. Mohammed®013 WL 1749899 (D.D.C. 2013}arvey v. Mohammed41 F. Supp.
2d 164 (D.D.C. 2012) This Court granted partial summary judgment for plaintiflanuary
2012 holding for him on his 8§ 1983 claim against the District, laischegligence claims against
the Districtand two other defendantdlarvey, 841 F. Supp. 2d at 1780, 186-92. The Court
later held for plaintiff with respect tois claim under D.C. Code §-1305.14. Pretrial Order 13,

ECF No. 196. Defendants Symbral and the Mohammé¢tke Symbral defendants’$ettled
before triaJ] Order, ECF No. 221, and the case against another defendant was dismissed for
failure to prosecute, Pretri@rder 17

After a jury trialon damagegudgment in the amount of $2,650,000 was entered against
the District of Columbia The Court denied a subsequent motion for new trial or remittitur,
Harvey 2013 WL 1749899, and plaintiff moved for an awaratérneys’ fees and cost®l.’s
Mot. Att'y Fees, Expert Fees, Expenses and Costs, ECF No. 276 [herdtadtbtot.].

The District of Columbia thereafter appealed the Court’'s Judgareithe denial ofits
motion for new trigl plaintiff crossappealed Notice of Appeal, May 20, 2013, ECF No. 296
Notice of Cross Appeal, June 3, 2013, ECF No. 298ese appealare pending in the D.C.
Circuit. However,in the interest of justice, the fee issues should be considered at this time,

rather than held in abeyance pending the outcome of the afjesICvR 54.2.



Il. LEGAL STANDARD

A fee applicant “bears the burden of establishing entittement to [a fee] award,
documenting the appropriate hours, and justifying the reasonableness of tlieCateagton v.
Dist. of Columbia57 F.3d 1101, 1107 (D.C. Cir. 1995) (citiBdum v. Stensqmi65 U.S. 886,
896 n.11 (1984)Hensley v. Eckerhard61 U.S. 424, 437 (1983)).

Section 1988 of Title 42 provides that an action to enforce a provision of 42 U.S§&C
1983, “the court, in its discretion, may allow the prevailing partya reasonable attornsyfee
as part of the costs. . .” 42 U.S.C. § 1988(b).“[T]he prevailing party should ordinarily
recover an abrney’s fee unless special circumstaneesuld render such an award unjust.”
Blanchard v. Bergergn489 U.S. 87, 8%.1 (1989) (quotindNewman v. Piggie Park Enters.,
Inc., 390 U.S. 400, 402 (1968)).

“‘[P]laintiffs may beconsidered prevailing parties . if they succeed on any significant
issue in litigation which achieves some of the benefit the parties sought in rswgi’
Hensley 461 U.S.at433 (quotingNadeau v. Helgemo®&81 F.2d 275, 2799 (1st Cir.1978);
see alsad. at 433 n.8 (citingraylor v. Sterrett640 F.2d 663, 66&th Cir. 1981) (“[T]he proper
focus is whether the plaintiff has been successful on the central issuelateebthy the fact that
he has acquired the primary relief sought “This is a generous formulation that brings the
plaintiff only across the statutory thresholtt.remains for the district court to @etine what
fee is ‘reasonable.”d. at 433.

Without defining the term8 1988 provides that a court may award a “reasonable
attorney’s fee.” In general,“a ‘reasonable’ fee is a fee that is sufficient to induce a capable
attorney to undertake the representation of a meritorious civil rights cBsedue v. Kenny A.

130 S.Ct. 1662, 1672 (2010xee also Blum465 U.S.at 897 (quoting the Senate Report and



explaining that “‘a reasonable attorngyfee is one that is‘adequate to attract competent
counsel, but . . . [that does] not produce windfalls to attorrigys.’

The “lodestar approach” has become the dominant method used by federalircourts
calculaing “reasonable” feesPerdue 130 S.Ct. at 1672. Under that approach, the attorney’s
fee is calculated by multiplying theumber of hours reasonably expended on the litigation by a
reasonabléourly rate Blanchard 489 U.S. at 94.

To determineaeasonable hourly rates, it is customary in this District to apply diffey
Matrix developed irLaffey v. Northwest Airline$72 F. Supp. 354 (D.D.C. 1983)ff'd in part
and rev’'d in part on other groundg46 F.2d 4 (D.CCir. 1984). Smith v. Distof Columbia 466
F. Supp. 2d 151, 1556 (D.D.C. 2006) Federal courts need not automatically awiaaffey
rates, but can use their discretion to determine whether such rates argedarfésher v.
Friendship Pub. Charter Sct880 F. Supp. 2d 149, 154 (D.D.C. 2012).

The number of hourglaimed by a prevailing party must also feasonable A district
court may exercise discretion to reduce a fee awvgrgharticular amounts in respose to
specific objections,’DL v. Dist. of Columbia256 F.R.D. 239, 243 (D.D.C. 2009iting
Donnell v. United State€82 F.2d 240, 250 (D.CCir. 1982), or “by a reasonable amount
without providing an iterby-item accounting.” Role Models America, Inc. v. Brown]e&&53
F.3d 962, 973 (D.CCir. 2004).

As discussed in more detail below, a reasonable attorney’s fee may alste ioeftain

other expensesFor examplejn this Circuit, work performed by paralegals and law clerks is

2 There are two versions of thaffeyMatrix. One is maintained by the Civil Divison of the Office of the United
States Attorney (“USAO Matrix”) and adjusts the matrix annubijythe change in the United States Consumer
Price Index (“CP1") for he Washington, D.C. are&®mith 466 F. Supp. 2d at 1556. A second version calculates
the matrix rates for each year using the legal services component of thent@orPrice IndexSalazar v. Dist. of
Columbiag 123 F.Supp.2d 8, 14 (D.D.C. 2000). &intiffs may generally rely on either versio@ovington 57 F.3d

at 1109. Plaintiff has relied on the USAO matrix and the District doeshjedt.
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compensable Sexcius v. Dist. of Columhis839 F. Supp. 919, 926 (D.D.C. 1993) (citing
Missouri v. Jenkins by Agyel91 U.S. 274, 287 (19898s well as certain other expenses. This
is discussed in more detail belowkinally, 8 1988 also allows for the recoupment of “costs”
which are likewise described in greater detail below.

When claims for attornéy fees are brought against the government, courts should
exercise “special caution” in scrutinizing the fee petition. This is “becaliske incentive
which the pgencys] ‘deep pocket’ offers to attorneys to inflate their billing charges and to claim
far more as reimbursemejtihan] would be sought or could reasonably be recovered from most
private parties.”Eureka Inv. Corp., N.V. v. Chicadatle Ins. Co, 743 F.2d 932, 941 (D.C. Cir.
1984) (internal citation omitted)see also Ctr. for Biological Diversity v. Norto@005 WL
6127286, at *1 (D.D.C. 2005) (“Courts must review fee applications carefully to ensure that
taxpayers only reimburse prevailing parties for reasonable fees antsegphat contributed to
the results achieved . .”). However, the D.C. Circuit has also noted, in the context of the Title
VII attorney s fee provision, that although “the government has a ‘deep pocket’ and . . . any fee
request should be examined with care, . . . fees should be neither lower, nor chlculate
differently, when the losing defendant is the governme@opeland v. Marshall641 F.2d 880,

896 (D.C. Cir. 1980) (en banc).
1. ANALYSIS

A. Plaintiff is a Prevailing Party

Plaintiff argues that he is a “prevailing party” under 42 U.S.C. § 1988. Pl’'s Mem. P. &
A. in Support of Mot. Att'y Fees, Expert Fees, Expenses and Costs, ECF No. 276 [hereinafter

Pl’s Mem.] The District does not challenghis contentionand thusconcedesthe issue.



Moreover, plaintiff appears to meet the statutory requiremginen that the Court granted
summary judgment for plaintiff on his 8 1983 claim.

B. Laffey Rates May Be Used as Reasable Hourly Rates

Plaintiff claims compensation for the time spent by at least titeene, lead counsel
Harvey Williams, cecounsel Jeffrey P. Matthews, and associate attorney Gunella Lilly, as well
asfour paralegalé He seeks application of thieaffeyrates, as updated in the USAO Matrix.
SeePl.’'s Mem. 9 see alsanttp://www.justice.gov/usao/dc/divisions/civil_Laffey Matrix_2003-
2013.pdf. To account for a delay in payment, he also seeks applicatiorcofrémlLaffeyrates
for all time expended, including time expended in the early 2000s.

The District does not contest the application of tledfey rates and therefore has
conceded that they applylhe Districtalsodoesnot appear to contest the application of current
rates to agount for the delay in paymentThe Supreme Court has expressly stated taat “
appropriateadjustment for delay in paymentvhetherby the application of current rather than
historic hourly rates or otherwisas within the contemplation of” 8§ 1988Jenkirs, 491 U.S.at
284. Thus, the Court will utilize currebaffeyrates in the calculation of an appropriate fee.

1. Attorney HarvewVilliamss Rates

Mr. Williams began to devote compensable time to this case irR20600, when he met
with David Harvey regarding the possibility of filing suit. At that time, Milliams had
approximately seventeen years of plast school experienceSeeWilliams Decl.7 (stating hat

Mr. Williams graduated from law school in 1980, received a Masters in Law axation in

® Plaintiff suggestéie will submit a supplemental filing to seek compensation for time prelyidlevoted by Robert
S. Mandancy, Jr. Pl’s Mot., Ex. A (Decl. of Harvey S. Williams, 24.2012), at 8 [hereinafter Williams Decl.].
However,motions for attorneys’ fees aree within fourteen days of judgmermibsent a Court order to the contrary.
Fed. R. Civ. P. 54(d)(2)(B). Here, t@®urt granted several consent motions to extend the deadlinerigr fiee,
e.g., Order, ECF No. 251; Order, ECF No. 29%e Court didnot grant plaintiff an extension to seek fees for work
performed by Mr. Mandancy. Thushe Court would consider untimelgny supplemental filingseeking
compensation for work already performed by Mr. Mandancy
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1981, but began hipostiaw school legal experience in 1983ge alsoPl.’s Mot., Ex. A-1
(Attorney Time), at Zlisting the first compensable time entry aselW®, 2000). For 2012 to
2013, theLaffeymatrix suggests $445 per hour as an appropriate rate for attorneys with eleven to
nineteen years of experience. NWilliams devoted approximately 104.45 hours durihg
years 2000, 2001 and 2002 when he had less than 20 years of expanenedall be
compensated at $44fer hourfor that time As a result, his compensation will be reduced by
$6267 to account for this difference in the hourly rate. From 2003 onwardViiams had
over 20 years experience and will be compensated at $505 per hour.
2. Attorney Jeffrey P. Matthews’s Rates
Mr. Matthewswas brought into this matter in early 2012. Pl.’s Mot., Ex. B (Decl. of
Jeffrey P. Matthews), at 2 [hereinafter Matthews DedH¢ graduated from law school in 1982
andthus had over twenty years of pdatv school experience at all times during the cddeat
1. The appropriatéaffeyrate for Mr. Matthews’s work is $505 per hour.
3. Attorney Gunella Lilly’s Rates
Associate attorney Gunellally completed work betweeduly 2010and March 2012.
Pl’s Mot., Ex. A2 (Lilly Attorney Time), at 1. She had between zero and three years
experience when completing these tasks.'s Mot., Ex. A, Decl. of Harvey S. Willias) at 8
(noting that Lilly graduated from law school in 2009)he appropriaté_affey rate for Lilly’s
work is thus $245 per hour.
4, Paralegals Rates
Three to four paralegals were used throughout this litigation: Luca T. Romalzmidle
LaMotta Kelly Padgettand Ben Turner Williams Decl. 9. The appropriatd.affey rate for

paralegalss $145.



The rates for eachttorneyandthe paralegals atéus:

Years Experience Laffey Rate

- 17-19 (2000-2002) $445
Attorney Harvey Williams 20+ (2003Present) $505
Attorney Jeffrey Matthews 20+ $505
Attorney Gunella Lilly 0-4 $245
Paralegals
(Luca T. Romano, Melanie LaMotta, N/A $145
Kelly Padgett, Ben Turner)

The Court now turns to particuleoncerns the District raises about plaintiff's fee request.

C. Specific Objections to Time Expended

The Districtraises a number of specific objectiottsthe time expended by counsel.
These fall into several categories. First, the District argues that cert&is ass not
compensable at all, either under § 1988 or because of the natihie cdse and the rates and
time reaiested. This category inclugléme spent establishing the estate of Mr. Suggs; time
engaging in public relations activities; and time allegedly devoted “solelyatmg against the
Symbral defendants. Next, the District complains that the éintbr hourly rates sought for
certan tasks are excessive. This category includes: time plaintiff's @maasel spent acquiring
expertise subsumed in his maximum houlraffeyrate; time devoted to the claims agaibsth
the District and the Symbral defendants; travel time; mediation preparation time; tiotedf&y
a mock trial or focus groupand time researchingelated litigation and municipal liability.
Finally, the District lodges miscellaneous objections. These include: thgttmanentries are
inadequately detailed; that plaintiff is not entitled to interest on the fee awdardxpeat fees are
not compensable; and that the remainder of plaintiff's costs and expensesuapoties by any
documentation.

The Court addresses these objections below in the order raisedigttics.



Before turning to those objections howevée Court notes that, given that the District
was able to scan and electronically search plaintiff's time records, thecisdiscovery
request for an electronic version of the hours is now mdaiditionally, the Court rejects the
District’s suggestion that discovery of the amount of attorney’s fees paid byr&yas part of a
settlement “would provide highly probative information regarding what Plaiatifl counsel
consider reasonable fees in this case.” Def.’s Mot. Conduct Limited Disc. 7, ECF No.l#81. T
Court determines what is reasonable under § 1988 and need not consider what amount plaintiff
considered reasonable as part of a settlement.

1. Time Spent on the Estate of Mr. Suggs

This casdundamentally dealt with the precipitous decline in health and ultimate death of
Curtis Suggs, a severely disabledn committed to the custody of the District of Columlae
Harvey, 841 F. Supp. 2d at 1703. Plaintiff seeks reimbursement for time spent establishing
the estate o¥r. Suggs.

The District argues that this time is not compensable be&d8988only provides for
attorneys fees in ecivil rights action. Def.’sOpp’n 11. The District citesVebb v. County
Board of Eduation, in which the Supreme&ourt affirmed a denial of fees for time spent
pursuing optional administrative remedieshallenging the termination of employment of a
public school teacher471 U.S. 234 (1985). These remedies were not required to be exhausted
prior to pursuit ofthe § 1983 claim and the Court noted that the proceediegs “simply . . .
not any part of the proceedings to enforce 81983 . .Id..at 241. By contrast, attorneyg fees
under a similar statuteereallowed forpursuit ofan administrative remedy required by statute
to beexhausted before commencementhef federal actionSee idat 240 (discussinjew York

Gaslight Club, Inc. v. Carey47 U.S. 54 (1980)).



Here, plaintiff argues that time spent establishing thaeesfdr. Suggsis recoverable
because the§ 1983 survival claim could not be filed until theestate was established.
“[E]stablishment of the estate was the necessary predicate of filing and litigagigg1®83
claim,” plaintiff avers thus“the time counsel spent establishing the estate was time ‘reasonably
expended on the litigation.” Pl.’s Reply (quotikignsley 461 U.S. at 433).

The Court agrees with plaintiff. After Mr. Suggs’s death, any 8§ 1983 causetioh
which had accrued taith survived in favor of his legal representatimamely his estaté. The
costs of establishing that estate were necessary to the pursuit of the § 1@8arttivere thus
“reasonably expended on the litigation.” The Court will award attetnfges for the
establishment of the estatélowever,as with all other tasksyork on the estate dongy Mr.
Williams prior to 2003 will be compensated at $445 per hour rather than $505 per hour.

2. Time Spent Acquiring Expertise

The District argues that plaintiffhould not be compensated for $17,397.25 in attorneys’
fees for 34.45 hours spent consulting with other attorneys and various expefits.Opp'n 12.
Specifically, the District argues that this would compensate plaintiff for tismedunsel spent
acquring expertise that is “subsumed in his maximum holdifeyrate.” Id. In the alternative,
the District argues that the time spent “acquiring legal and other expertisesagy” to litigate
this case should be compensated at an hourly rate sigtlificeduced from the maximum

Laffeyrate.” Id. The 34.45 hours identified by the District include nearly eleven hours spent

“Under 42 U.S.C. § 1988, a district couitsisdiction in civil rights actions “shall be exercised and enforced in
conformity with the laws of the United States . . . but . . . where tleeyatradapted to the object, or are deficient . .
., the common law . . . of the State wherein the caaringy jurisdiction of such civil or criminal cause is held . . .
shall be extended to and govern the said courts in the trial and dispos$itiencause . . . .” Federal law does not
dictate the survival of civil rights actions under § 1983; the law oftaie in which the district court sits governs
survival of civil rights actionsRobertson v. Wegman#36 U.S. 584, 589 (1978). In the District of Columbia, D.C.
Code § 12101 allowed Mr. Suggs’s cause of action to survive in favor of his tegasentativesSeeD.C. Code §
12-101 (“On the death of a person in whose favor or against whom a figbtian has accrued for any cause prior
to his death, the right of action, for all such cases, survives in t#vor against the legal representatifethe
deceased.”).
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talking with other attorneys who took part in tBeansclass litigatior® about six hours talking
with a physician regarding medical records and an autdipsyhours on legal research related
to 8 1983 actions and other issues, and several hours on probate matters.

The District citesHeller v. District of Columbiafor the prgosition that plaintiff's
counsel should not be compensated at maxirhaffey rates “for time spent developing [his]
expertise.” Id. at 1213 (citing Heller, 832 F. Supp. 2d 32, 61 (D.D.C. 2011)Rlaintiff
responds thateller dealt with legal fees thain attorney paid to outsid®unseland claimed as
an expense. Here, plaintiff seeks compensation for time spent by plaintiff's kdigtsssing
the case with other attorneys.

The Court agrees with plaintiff that this case is distinguishable Ftelher and the Court
is unaware of any caselasuggesting that denial of these hours would be appropriate.
Additionally, none of the time claimed appears to be excessive. For example, althaooigh pla
spent about eleven hours speaking with attorneys who had worked Bwatheclass litigation,
the outcome of th&vanslitigation and the associated Pratt decree were key to plaintiff's success
in the present litigation. Moreover, some of the time flagged by the Districtpeas lking
with a physician regarding medical records, a vital task isuia claiming constitutional

violations on the basis of substandard medical care.

® As noted in an earlier Memorandum Opinion by this Court, Curtis Suggsiso a member of a class of plaintiffs

in Evans v. GrayNo. 76¢cv-293 (D.D.C.) (Huvelle, J.). That class was defined as “those thas who are now,
have been, or will be residing at [the] Forest Haven [institution] as a resuvauntary commitment.” Harvey,

841 F. Supp. 2d at 187. Litigation by tBwansclass led to a decree holding that the class “hdsdaral
constitutional right to * hablitative care and treatment based upon the Due Process Clause of the Fifth
Amendment’ and “to be free from harm™ under the Fifth and Eighth amendmddtgquoting Pratt decree). The
Evanslitigation and Pratt decree were thus relevant to whetheiSMggs had a Fifth Amendment right which had
been violated in this case. Theganslitigation was also relevant to whether the District had a “customamtipe

of deliberate disregard for the medical need&wdnsclass members” and whether it hadttet or constructive
knowledge of the risk of constitutional violations to theansclass members unless adequate medical care was
provided.” Id. at 187. It was on the basis of these conclusions that this Court enteregrsujudgment for
plaintiff on his § 1983 claim.ld.
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The Court can see no reason why plaintiff should not be compensated for this type of
research and due diligence. As a result, the Court will not disallow the 34.45deniifsed by
the District as noitompensable and will not require that these hours be compensated at a lower
rate than plaintiff's remaining hours.

3. Hours Spent Litigating Against Both the District and Symbral Defendants

The District argues that plaintifias improperly sought to recover $688,754 in attorneys’
fees for 1808.4 hours spent simultaneously pursuing plaintiff's 8§ 1983 claim againsstiet Di
and his claims against the Symbral defendar@seDef.’s Opp’n 13-16; id., Ex. 10. “[T]o
allow Plaintiff's counsel to recover attorney’s fees from the District forkvtbat went into
litigating Plaintiff's claims against Symbral would be to award counsel a windfall eat th
District’'s expense.” Pl’s Mem. #45. The District asks the Court to “hotde District
responsible for no more than 50% of these requested fees . .The” District alsoseeks
discovery to obtain supporting documentation to enable verification of plaintiff's cosinsel’
exercise of billing judgment and information about the demrgement between plaintiff and
counsel with respect to the Symbral settlemédhtat 15.

In response, plaintiff argues that the District has conceded that the tinreasasably
related to the litigation and that the District has misunderstood how the time wasPlediff
argues that “most” of the time identified by the District was sparthe 8 1983 claim against the
District. Pl.’s Reply 4. Moreover, plaintiff suggests that the Distriast reimburse him for
time relatingto both the District’s liability and Symbral’s because he “could not have dedelope
the civil rights case agash the District without conducting discovery and depositions of the

Symbral caretakers and staffid. at 4-5.
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The Court finds that some of the time identified by the District was related soltig
81983 claim against the District and thus is ckalide only to the District. The Court has
identified 122 hours thapparentlyrelated solely to claims against the DistficDf these, 82.15
hours were expended by Mr. Harvey, 26.6 by Gunella Lilly, and 13.25 by Luca T. Roma@o. T
Court will not discount or provide credit to the District for time that plaintiff expendelaims
solely against the District under § 1983.

With respect to the remaining 1636.15 hours identified in Exhibif th@, District is
correct that it is not liable faall attomeys’ fees expended in pursuit of claims against multiple
defendants. Where there are multiple defendants, each defendant lneas the prevailing
plaintiff s fees for time spent on matters clearly related to the claims made atij@inst
defendant. Williamsburg Fair Hous. Comm. v. ReBedney Hous. Corp599 F. Supp. 509,
51415 (S.D.N.Y. 1984¥ In some cases, as here, the legal and factual issues at play may be so
interrelated that it is impossible to separate time spent litigating against eactiathefdd. at

514. In such cases, the Court may alloedterney’sfees among the defendantkl. “[T]he

® These include, for example, time spent on “legal research re 15883 decisions against city” on June 17, 2000;
multiple entries related to 8§ 1983 municipal liability iss\iies example on June 27 and June 30, 2000 and on May
17 and May 27, 2004); aneksearch regarding other cases against the District involuams class members
(September 11 and October 18, 2007). The Court does not consider hours spectiingsg 1983jenerallyto be
solely attributable to the claim against the District since plaintiff initialught to hold the Symbral defendants
liable under § 1983 as well and did not include those time entries in théatialtwf hours related solely to the §
1983 claim gainst the District.

" Exhibit 10 also include50.25 hours in travel time, which the Court considers separately below.

8 See also Herbst v. Rya80 F.3d 1300, 1304 & n.9 (7th Cir. 1996) (“As the case law of the circuits amply
demonstrates, the allogati of liability for attorneys’ fees remains an area in which there isimple formula of
universal applicability. A number of different approaches have been advanced hese range from the relatively
simple—dividing fees equally among the defenta—to the more sophisticated methods of apportionment based on
relative culpability.”); Jenkins by Agyei v. State of M&38 F.2d 260, 26&7 (8th Cir. 1988)aff'd sub nom.
Missouri v. Jenkins by Agyel91 U.S. 274 (1989) (noting that “defendants’ reéatlegrees of culpability and the
time the plaintiffs were forced to spend litigating against the respedéifendants” are “appropriate considerations
in determining who must shoulder the fees awaB8yry v. Sch. Dist. of City of Benton Harh@03 F. Supp. 1277,
1286-87 (W.D. Mich. 1986) (noting that in apportioning attorneys’ fees and cost&ica multiple defendants,
federal courts gemally consider factors such as the defendants’ relative culpability, the percentage pfaintiff
devoted to ligating against each defendant, and the relatively ability of each deféaqeay).
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inter-relatedness of all issues and claims may cause a court to apportion a feegvedisdor
roughly equally among all defendant®88erry, 703 F. Supp. at 1286-87.

Here, given the interelatedness of the issues, the difficulty of separating time spent
litigating against each defendant, and the difficulty of apportioning relatmdlyability, the
Court allocate these costs evenly betwahe District and the Symbral defendants. Therefore,
the Courtwill reduceby fifty percentthe compensation for timspent on claims against Symbral

and the District. Plaintiff's fee award will thus be reduced B$63,609.5@s illustrated in the

chartbelow.
Hours Hourly Subtotal 50% Total
Expended Rate Reduction Allowable
Harvey 48.35 $445 $21,515.75 | -$10,757.88 | $10,757.88
Williams (2000—-2002)
(Attorney) 922.85 $505 $466,039.25 | -$233,019.63| $233,019.63
(2003-Present)

JM (Attorney) 4 $505 $2,020 -$1010 $1010
Gunella Lilly 262.8 $245 $64,386 -$32,193 $32,193
(Attorney)
LucaT. 350.65 $145 $50,844.25 | -$25,422.13 | $25,422.13
Romano
(Paralegal)
Ben Turner 35.5 $145 $5,147.50 -$2,573.75 $2,573.75
(Paralegal)
Melanie 12 $145 $1,740 -$870 $870
LaMotta
(Paralegal)

TOTAL 1636.15 N/A $611,692.75 | -$363,609.50| $363,609.50

The Court’s decision on this issue largely negates the need for discoverpisiifa’s
discovery motion was grounded in part on its concern that much of the compensation dequeste
“clearly relate[s] to his claims against Symbral.” Def.’s Mot. Conduct LuonDésc. 5. The
Court has reviewed the submitted time records and determined that plaigtiiencampensated
for only half of the time devoted to claims against both defendants, as requedtediisttict.

The Court seeno reason why the Distti should have access to claims omitted from plaintiff's
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fee request.See Beck v. Test Masters Educ. Se&E.3 WL772879 at *8 n.7 (D.D.C. Mar. 1,
2013) (“[T]he Court is concerned with the reasonableness of the hours claimed, not the hour
excluded.”)

4. Time Allegedly Devoted Solely to Symbral Claims

The Districtargues that 146.45 hours, $1,057.25n fees,claimed by plaintiff were
“entirely unrelated to Plaintiff's 8§ 1983 claim against the district” and thuscowmtpensable
under 81988. Def.’s Opp’'n 16;id., Ex. 11. The attached exhibit includes hours spent on the
deposition of Leon Mohammed, one of the Symbral defendants, as well as Sgedigalees
andexperts. SeeEx. 11 (listing time related to the deposition of Rhonda Seegobemalioyee
of Symbral and one of Symbral’s 30(b)(6) designees; time related to the aeposiBymbral
expert, Gregory Compton, M.D.; time related to Joel L. Falik, M.D., Symbralisosergery
expert). In short, most of the time appearsetateto Synbral’s care of Mr. Suggs.

Plaintiff responds that the time actually relates to claims against both the Distritteand
Symbral defendants. Pl.’s Reply® “[Dliscovery related to Symbral’s substandard care was a
necessary component of the case agaihst District, and has been properly included in
Plaintiff's Motion.” Id. at 7.

The Court agreewith plaintiff. However, as with the hours cited above, which related to
both Symbral and the District, the Court will reduce the allowable compensatfdty ljyercent
to account for the necessity that each defendant bear its own share of the sitteesegnd
costs. Thus, the Court will reduce the attoshdge by half of the amount identified by the
District in Exhibit 11, or by $30,528.63.

5. Interest

° Because the hours at issue were expended after 2003, they all would normallypkeesaied at the same hourly
rate of $505 and the Court can reduce the award tyyddrcent without taking into account multiple hourly rates
for Mr. Williams.
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Plaintiff seeks “interest accrued as of the date of the award.” Pl.'s Mem. 11. ThetDis
argues that an intereatvardwould be “an improper lodestar enhancerhempropriateonly in
limited circumstancesDef.’s Opp’n 1647 (quotingPerdue 130 S.Ct. at 1674-75.

Plaintiff counterghat he seeks interest only “on the amount of attorney’s fees ultimately
approved by the Court from the time the award is entered as a judgment in favor lafrttié P
until such time as the judgment is satisfied.” FR&ply 8.

Section 1961(a) of Title 28 provides:

Interest shall be allowed cemy money judgment a civil case recovered in a

district court [and] . . . shall be calculatém the date of the entry of the

judgment at a rate equal to the weekly averaggedr constant maturity Treasury

yield, as published by the Board of Governors of the Federal Reserve Sigstem
the calendar week preceding the date of the judgment.

28 U.S.C. § 1961(a) (emphasis added). This section governs postjudgment intateshey's
feesas well as general judgmentSee Associated Gen. Contractors of Ohio, Inc. v. Dr&t&R
F.3d 482, 485 (6th Cir. 2001) (“Most of our sister circuits have either expressly or impliedly
concluded that the ‘any money judgment’ provision of § 1961 includes a judgment awarding
attorney fees.”);Akinseye v. Dist. of Columhi&39 F.3d 970, 972 (D.C. Cir. 2003) (citing
Drabik for the proposition that a claim for postjudgment interesatborney’'sfees would be
available under 28 U.S.C. § 1961(a)).

Circuit courts are split regardinghen interest should begin to accrue under 8§ 1961.
Specifically, they diverge on how to interpret “the date of the entry of the judgnaent,the
D.C. Circuit has not yet addressbe question. The minority view is that pgatigment interest
does not accrue until a district court quantifies the aw8ek, e.gEaves v. Cnty. of Cape May
239 F.3d 527, 528 (3d Cir. 200\tidAmerica Fed. Sav. & Loan Ass’n v. Shearson/American
Exp., Inc, 962 F.2d 1470, 1477 (10th Cir. 1992). Under that view, interest would run from

today’s date.
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By contrast, most circuit courts and at least one judge on this court, have helcetieat int
runs from the judgment “which unconditionally entitles the prevailing ptotyeasonable
attorney fees.”Drabik, 250 F.3d at 495see alsd-riend v. Kolodzieczgk72 F.3d 1386, 1391-92
(9th Cir. 1995) (“Interest runs from the date that entitlement to fees is seatrest,than from
the date that the exact quantity of feeset”); Copper Liquor, Inc. v. Adolph Coors C@01
F.2d 542, 54445 (5th Cir. 1983) (en ban¢)If a judgment is rendered that does not mention the
right to attorneys’ fees, and the prevailing party is unconditionally entitled to fees by
statutoryright, interest will acrue from the date of judgmeit Boehner v. McDermqt641 F.
Supp. 2d 310, 32D.D.C. 2008)(“[T] he Court will follow the majority view and, accordingly,
holds that interest begao accrue on the fee award on” the date of ttadidvjudgment that
unconditionally entitled [plaintiff] to an award of attorneys’ fees . . . .”). Urdermajority
view, the judgment entitling a prevailing party to reasonaditerney’s fees may be the
underlying merits judgmert it unconditionally entitles the winner &itorney’sfees. See, e.g.
Louisiana Power & Light Co. v. Kellstragrb0 F.3d 319, 33132 & n.24 (5th Cir. 1995) (quoting
Copper Liquorand noting that because the plaintiffliouisiana Power and LigHhtrecovered
under a mandatory fee shifting statute, it became entitled to fees on the patgnaént on the
merits.”). However, the judgment unconditionally entitling a party to attorney’s fgeimstead
by the date that the Court quantifies the award. Here, for example, the Gouedgpartial
summary judgment to plaintiff on his § 1983 claim in January 2012, arguably renderireg him
“prevailing party.” See Harvey841 F. Supp. 2d at 192. However, because attorney’s fees under
§ 1988 are discretionary, tlanuary 2012 judgment did nehconditionallyentitle plaintiff to

fees.
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In this case, the Court need not decide whether to follow the majority or miniens.
Under either view, the result is that interest will run from the date of tedasder, which both
unconditionally entitles plaintiff to fees and quantifies those fees.

6. TravelTime

The District argues that plaintiff should be compensated for trawved at half the
attorneys hourly rates and that he should not be compensated for the trawel of Mr.
Matthews, an attorney residing and practicing in Richmond, Virginia. Def.’s Opp(nitirgy
Cooper v. U.S. R.R. Retirement Bt# F.3d 1414, 1417 (D.C. Cir. 1994 Rlaintiff seeks travel
time for himself and other employees, as welb3830 for the six hours that Mr. Matthegsent
traveling between Richmond and Washington, DicC.

Plaintiff concedes that travel time should be compensated at half the aftdroesty
rates, but disputeshe number of hours devoted to travdblairtiff does not address defendant’s
argument that Mr. Matthewsavel time should not be compensated.

The courtagreesthat reimbursement for travel costs shoattmpensated at half the
attorneys’ hourly rate. Additionally, because the Court found thaégpgnses related claims
against both the District and the Symbral defendants should be reduced by half, gl
expenses will be reducdxy half again to account fahe fact that they appetr have related to
claims against both Symbrahd the District?

Additionally, the Court will deny $3030 in compensation for the travel time of Mr.
Matthews Travel time for owof-town counsel is not reimbursable unless the plaintiff shows

that local counselcould not have rendered the serviewolved and thereby obviated the

19 Any travel time claimed after March 18, 2012, will be compensated at half theegtibhourly rates but will not
be reduced an additional 50 percent. Plaintiff and the 8lmdiefendants notified this Court on that date that they
had entered into a settlement agreement. Thus, any time expended afteethatsdatesumably related solely to
claims against the District.
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necessity of employing an attorney who must necessarily spend billable twelirtgafrom his
normal home to the work site . .” Seeln re N. (Bush Fee Application$9 F.3d 184, 194 (D.C.
Cir. 1995)™ “Especiallyis this true where the worksite is in Washington, DC. Here, if
anywhere, there is no shortage of lawyer$éd. Here, plaintiff has not made a showitiat
competent local counsel was unavailaldad Mr. Matthews’ travel time will not be
compensated.

Accordingly, paintiff's compensation for travel time will be reducbky $3,030 fornon-
compensable travel time of Mr. MatthewsHis compensation will be further reduced by
$6,316.56 to account for the fact thedvel timeshould B compensated at half the attoriey

hourly rate andhatthe District is responsible for only half of the travel castarredprior to

settlement
Hours Half Subtotal Reduction Allowable
Expended| Hourly
Rate
Pre-Settlement Travel Subject to Additional 50% Reduction
Harvey 4425 | $252.5° | $11,173.13 | -$5,586.56 $5,586.56
Williams
Gunella Lilly 6 $122.5 $735 -$367.50 $367.5
LucaT. 1 $72.5 $725 -$362.50 $362.5
Romano
Post-Settlement Travel Not Subject to Additional 50% Reduction
Harvey 6.25 $252.5 $1578.13 -$0 $1,578.13
Williams
TOTAL | -$6,316.56 $7,894.69

1 AlthoughIn re Northdealt with an attorneys’ feesvard under the Ethics in Government AEAJA), 28 U.S.C.
§ 591 et seq., that Act provides for reimbursement of “reasonable gibfees” just as § 1988 does. Thus, the
reasoning is applicable here.

12None of the time claimed for travel was expendédrpp 2003 and thus none need be compensated at the lower
rate applicable Mr. Williams’s time before that date.
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7. Mediation Preparation

The District argues that plaintiff's request #60,910.75or 125.55 hours preparing for
mediation is “patently unreasonable” and that plaintiff should only be compensagetbtal of
sixteenhours spent preparing for mediation. Def.’s Opg The District cites no legal
authority in support of its argument.

Plaintiff responds that there were two mediation sessions in this case, ong 201Ll
and the other in February 2012. Plaintiff requested compensation for 55.95 hours for the first
mediation, including four hours of time at the mediation; plaintiff requested cwmapen for
63.6 hours for the second mediation. Pl.’s Repl§® Plaintiff also points out that six of the
hours idernfied by the District were nagéxpended in relation to mediation but in preparation for
summary judgment drial.

While the time expended might be more thdeal the Court does not find it so
excessive as to warrant reductiodMoreover, the second mediation resulted in a settlement
between plaintiffs and the Symbral defendants. The Court will not reduce tiee awa

8. Mock Trial / Focus Group

Plaintiff seeks $16,678.25 in attorneys’ fees for 57.05 hours spent preparing for and
conducting a mock trial, or “focus group.The Districtargues that plaintiff bears the burden of
demonstrating the reasonableness of the expenses and that, because he hasltaed mo
fees should be awaedfor time spent on the focus grouplaintiff responds that the costs were
“moderate” and “fully compensable.”

The case cited by the District to oppose the award of fees for mock trials actually
supports an award of fees.Tifhe devoted to exercises such as these generally is deemed

compensablso long as the number of hours is reasonalffénkelstein v. Bergnad04 F. Supp.
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1235, 1239 (N.D. Cal. 1992) (citifdnited Steelworkers v. Phelps Dodge Cpg86 F.2d 403,
407 (9th Cir. 1990)§2

The Court does not find the hours expended on the mniatko beexcessive and will not
reduce the award for these hours.

9. Evansand Related Research

The District argues that plaintiff “seeks attorney’s fees for an excesgeenwof hours”
that his counsel spent reviewilityanspleadings, conductingvansrelated municipal liability
research, and researching municipal liability 81tP83 claims. Def.’©pp’n21. The District
also argues that “Mr. Williams attempted to bill the District unsuccessfully for ienepent
researchindgevansdating back to April 2002 in another lawsudpes | through 1ll v. District of
Columbig 238 F. Supp. 2d 212 (D.D.C. 2002)ld. The Districtprovides no support fahis
assertionnor doest estimate the number of hours spentay ofthese activities

Plaintiff expgains that “to firmly establish its municipal liability claim and the District's
policy of deliberate disregard tevansclass members, counsel reviewed thousands of pages of
court orders and court monitor reports from 1978 through 2001.” Pl.’s ReplyPla@ntiff
argues that “[mJuch of this research was necessitated by the District’al iefusng discovery]
to admit that the Stipulations that it madeBwmanswere true.” Id. Plaintiff denies that he
included time spent oDoes | through lllin the current fee petitiond.

Based on a review of the time requestedppears that plaintiff has sought compensation
for about 195 hours spent researching Ewanslitigation, municipal liability, and 8§ 1983
claims. About 33 of these hours were expended in response to motions by the Distisct.

hardly seems excessive for litigation spanniagproximatelytwelve years, in whiclg 1983

3 The Court inFinkelsteindisallowed costs for the first of two mock trials because the first refattability and a
prior ruling had alrady “virtually assured . . . plaintiff victory on the liability aspectiod case . . . .1d. at 1258
59.
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liability was a major issue, and indeed the basis of the large jury awatdenbtay plaintiff.
The Court will not reduce compensation for time expended researching thegs.matte
10. Time Spent Engaging in Public Relations

The District argues that $1010 sought for two hours spent on a press conference and
communication with the D.C. Council is not compensable u8d&®88. Def.’sOpp’'n. 22.
Plaintiff disputes that he held a press conference but concedes that the hour mgsioprdss
inquiries andcalling legal organizations was not compensable. However, he maintains that the
hour he spent researching the District's lien against the Estate of CRugigs and
communicating with the D.C. Council regarding the lien and removal thereof wepesable.

The Court agrees that neither press activities, nor attempts to influence theoQitgilC
are compensableln the EAJA context, the D.C. Circuit has stated that discussions with press
are not compensableRole Models353 F.3dat 973. Other Circuits havelisallowed cost$or
efforts to “sway public opinion and influence Staticy makers,”"Rum Creek Coal Sales, Inc.
v. Caperton 31 F.3d 169, 176 (4th Cir. 1994), and fees for lobbying and publicity claimed under
the Rehabilitation Act and the Equal Accésdustice Act (EAJA)Greater Los Ageles Council
on Deafness v. Cmty. Television of S. C8l3 F.2d 217, 221 (9th Cir. 1987)See also
Halderman by Halderman v. Pennhurst State Sch. & He&pF.3d 939 (3rd Cir. 1995)The
Court will follow the reasoning dhesecases and disallow $1010 for prestated activities and
communications with the D.C. Council.

11. Inadequatly Detailed Time Entries

The District argues that plaintiff's fee request should be reducéenbyercent based on

a lack of detail throughout his time records and statement of costs and sxpegsmg thata

fee applicant’s failure to ‘adequately describe the legal work forhwthie client is being billed’

22



warrants a reduction in the awardDef.’s Opp’n 22 (quotingln re Sealed Case390 F.2d 451,
455 (D.C. Cir. 1989) (per curiam)). In support, destrict citesentriessuch as *“organize
deposition documents,” “organize case files,” “[m]eetingth attorney Lilly re: deposition
indexes of D.C. 30(b)(6) representatives,” and “legal research: Opposititth.at 23.

Plaintiff respondghat his time entries are “not remotely similar” to entdesallowed in
this Circuitsuch as “review cases,” “review literature,” and “email with A.GéePl.’'s Reply
15 (citingHeller, 832 F. Supp. 2d 32).

The Court believes that plaintiff's time entries,atleast in generadufficiently detailed
and do not warrant a ten percent reduction in fedhough “very broad summaries of work
done and hours loggédre insufficient, a fee application need not prese¢hé exact number of
minutes spent nor the precise activity to which each hour was devoted nor the specific
attainments of each attorney.Nat’'l Ass’n of Concerned Veterans v. Sec’y of D&f5 F.2d
1319, 1327 (D.C. Cir. 1982)nternal citations and quotation marks omittedjjowever, the
application must besufficiently detailed to permit the District Court to make an independent
determiration whether or not the hours claimed are justified. The better practice rsptre
detailed summaries based on contemporaneous time records If the District Court finds
documentation inadequate, it “may reduce the award accordingbnsle, 461 U.S. at 433.

The D.C. Circuit has found descriptions such Research and drafting of FOIA part of
complaint and “Court appearance on plaintiffehotion for a preliminary injunctionto be
“entirely adequate.”Concerned Veteran$75 F.2dat 1332 see also idat 1337 ¢onsidering
entries such asdrafting motion for extension of timieand “Legal researcpro se attorneys’

fees”to be “detailed).
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Here, the District complains about entries such as “organize depositiomelots,”
“‘organize case les,” “meeting with attorney Lilly re: deposition indexes of D.C. 30(b)(6)
representatives,” and “legal research: Opposition.” These entries are part of adergézd
summary of the hours workehd plaintiff need nopresent “thgreciseactivity to which each
hour was devoted . . . .Concerned Veterarst 1327(emphasis added)Entries such as “Legal
Research: Opposition” logged the day before plaintiff filed his Opposition to thecDsst
Motion for New Trial are sufficient. The Gurt also will not deny 4.5 hours, or $2272.50 in
compensation, for organization of “deposition documents” and “case files.” Given tjtle ¢n
this case and the number of depositions conducted, organization of files and deposition
documents would be wanted. However, because these tasks could have been completed by a
paralegal, they will only be compensated at the paralegal rate of $145/8budenkins 491
U.S. at 288 n.10 (noting that secretarial or clerical tasks should not be billed ateggbaedé,
regardless of who performs thef Thus, compensation for this time will be reduced by $818
(from the requested $2272.50 for 4.5 hours to $145%4.50

Although the Court will not deny the time identified by the District, therenareerous
entries, particularly those related to meetings with outside counsel or,otftecs do lack
sufficient detail. In this Circuit, it isnadequateéo merely state that a meeting occurvathout
specifying thesubjectmatteror purpose.In re Meese 907 F.2d 1192, 1204 (D.C. Cir. 1990)
(“IW] e find numerous instances where the billing entries are not adequately docunmidmted.
time records . . are replete with instances where no mention is made of the subject matter of a

meeting, telephone cagrence or the work performed during hours bifled.

14 Because organization of depositions and case files might include the neeerstamd some of the legal context,
the Court will allow these exqmses to be compensated at a paralegal rate.
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The Court has identified approximately 44 howfsMr. Williams’s time that lack
sufficient detail Of these, 9.15 hours were expended prior ta320@ 34.25 were expended in
2003and beyond.These include entries such as “Telephone conference Carrie Weaver” on July
30, 2000; “Telephone conferences Mr. Harvey” on August 2, 2000; and “Review records;
telephone conference Kelly Bagby, Esqg.” on August 10, 200B8e Court will disallow the
$21,368 associated with these hours.

D. Objectionsto “Costs and Expenses”

Plaintiff argues that, as part d@ttorneys’ fees he is entitled to recover “certain
expenses-such as those for postage, photocopying, travel, telephone, and electronic +esearch
normally charged by. . attorneys to fe@aying clients.” Pl.’s Meml13 (citing Brown v. Gray
227 F.3d 1278, 12988 (10th Cir. 2000)). Plaintiff also seeksother reasonable litigation
expenses” and “expert feesHe suggests thdtincidental and necessary expenses incurred in
furnishing effectve and competent representatioare recoverablas part of attorney’s feesd.

(citing Sexcius839 F. Supp. at 926 n.24).

The District responds that expert fees are notwaableunder 8 1988 in actions to
enforce § 1983Def.’s Opp’'n 23(citing West Virginia University Hospitals, Inc. Casey 499
U.S. 83, 102 (1991)), and thdte remainder othe requested costs and expenses should be
denied because plaintiff has provided little detail and no supporting documentdtian23-24.
Finally, the District argues that certain expenses are not customarilyde@as part of
reasonable costs, for example, the costs to prepare a powerpoint presentation fatiamasui
costs associated with the mock jury.

1. Legal Standard
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Section 1988 provides for the recoupment of “a reasonable attorneys fesat ofthe
costs.” 42 U.S.C. § 1988 (emphasis added). This section provides two possible avenues by
which plaintiffs may recoveoutlays made in the course of litigatioRirst, gaintiff's “costs,” as
defined by statute, are clearly recoverable; second, certain “expenses” may ideredngart
and parcel of the “attorney’s fee” and thus compensable as part of that fee

i Costs

“Costs” are generally defined by 28 U.S.C. § 1920, whltdwsfor the recovery of:
(1) Fees of the clerk and marshal,
(2) Fees for printed or electronically recorded transcripts necessarily obtained f
use in the case
(3) Fees and disbursements for printing and witnesses,
(4) Fees for exemplification and the costs of making copikesny materials
where the copies are necessarily obtained for use in the case,
(5) Docket fees under section 1923 of this title, and
(6) Compensation otourt appointedexperts, compensation of interpreters, and
salaries, fees, expenses, and costs of special interpretation services under
section 1828 of this title.
28 U.S.C. 8§ 1920 (emphasis addesbe alsaCasey 499 U.S. at 87 (referring to § 1920 &sn"
express limitation upon the types of costs which, absent other authoayybenshifted by
federal courts”).Someof the abovecostsare limited by other provisions. For example, 28 USC
§ 1821 limits witness fees to $4@r day for ach days attendancand “the time necessarily
occupied in going to and returning from the place of attendance at the beginning andusid of s
attendance or at any time during such attendance.
Section 1920embodies Congress’considered choice as to the kinds of expenses that a
federal court may tax asosts against the losing partghd the Court has been unwilling to

expar the list of taxable costs absent explicit statutory autho@wawford FittingCo. v. J. T.

Gibbons, Inc. 482 U.S. 437,440 (1987);seealso id. at 445 (refusing to award expert fees
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beyond the statutory limit becausab%ent explicit statutory or contractual authorizatian.
federal courts are bound by the limitations set out in 28 U.S.C. § 1821 and § ¥920").

il. Attorney’s Fees

Section1988 does not defintattorney’s fees Some legislative history suggedtse
phrase include “all incidental and necessary expenses incurred in furnishing effeatid
competent representation.122 Cong. Rec. 35,123 (1976) (statement of Rep. Drinan).

The Supreme Court inMissouri v. Jenkinssuggested thasome “expense€s were
compensable as part of a reasonable attosrieg. 491 U.S. al85 (“[T]he fee must take into
account the work . . . of secretaries, messengers, librarians, janitors, arsdvdibee labor
contributes to the work product for which an attorney bills her client; and it nacsttate
accountof other expenses and prdfjt Similarly, the Court inCaseysuggested that expenses
that were “traditionally included in the calculation of lawyers’ houdyes,” even if billed
separately now, are compensable as part of “attorney’s fees” under § 1988. 49®0.S. at

However,beyond the broad descriptions above, neithelSingremeCourtnor the D.C.
Circuit appear to have directly addressed the particular expenses that may bd elsipart of
an attorney’s fee und&r1988.

District courts in our circuit have allowedcovey under 81988 for postage, lorg

distance telephone servigehotocopyingand computenssisted legal researth.See Smith v.

15 Justice Marshall, in dissent, noted that he did “not understand [the]odetisdecide the question whether a
district court may award expert witness fees under 42 U.S.C. § 1@88wWford Fitting 482 U.Sat 446 n.1.

1% 1n compensating the plaintiff for computassisted legal research$mith the court found support from the D.C.
Circuit’s opinion inRole Models See Smith466 F. Supp. 2d at 161 (citirigole Models 353 F.3d at 975).
However, Role Modelsconsidered whether computassisted legal research was compensable as an “expense
separate from the requested “legal fees” under the EAJA. 353 F.3d at 968 7 EAJAexplicitly provides for

the award of “fees and other expenses,” a phrase defined by statute. h&luase is not perfectly analogous to the

§ 1988 context. Nevertheless, the Circuit’s rationale does not appear toeeavbased on the text of the EAJA.
See id.(“The government urges us to deny any recovery for compesearch charges, but we decline to do so
because such services presumably save money by making legal remeegcefficient.”). That rationale would
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Dist. of Columbia 466 F. Supp. 2d 151, 161 (D.D.C. 2006) (allowing reimbursement for
computerassisted research, postagad longdistance calls);Sexcius 839 F.Supp.at 927
(concluding that “photocopying, postage, long distance telephone, messenger, and ateorsport
and costs are customarily included imeasonable ‘attorney’s fee™)f. Kaseman v. Dist. of
Columbig 329 F. Supp. 2d 20, 28 n.7 (D.D.C. 2004) (allowing reimbursement, in an IDEA case
interpreting a nearly identical attorney’s fees statute, for copfaming, and postage).

There is admittedly some tension between these decisions and bsthtthery text?®

and decisions interpreting other attorney’s fees stattitddowever, given thgaucity ofD.C.

appear equally applicable in the § 1988 context. This Court will thus allewetioupment of computessisted
research as part of the attorgeges.

7 Other Circuits have also allowed compensation for items suchijaasfnable photocopying, paralegal expenses,
and travel and telephone costsSee Northcross v. Bd. of Ed. of Memphis City , S&Hl F.2d 624, 639 (6th Cir.
1979),rev’d on other grounds440 U.S. 568(1979) (“The authority granted in section 1988 to award ariedads
attorney's fee’ included the authority to award those reasonablef-patket expenses incurred by the attorney
which are normally charged to a f@aying client, in the course of providing legal services.”). The Sixtbuir
noted that costs “incurred by a party to be paid by a third party, not theegitorcluding docket fees, investigation
expenses, deposition expses, withess expenses, and the costs of charts and neapsf aonsidered attorney’s
fees. Id. at 639. The Tenth Circuit has taken a slightly different approach,gsthgi “reasonable owtf-pocket
expenses not normally absorbed as part of law @iverhead lould be reimbursed as attorngyeées under section
1988” and that, in deciding whether to award such expenses, the dstnichist engage in a factual inquiry into
whether law firms in the region usually charge separately for these i@mwn v. Gray 227 F.3dat1297. In that
case, the court noted that travel fees could be included, but that costs suelpasters’ fees and stenographic fees
are incurred by third parties and are governed by 28 U.S.C. § 1820As a result of hat approach, the 10th
Circuit has refused to reimburse some items regularly allowed in thiscDigticluding photocopying, postage,
telephone, books, and overtime secretarial wdtkmos v. Lamnv13 F.2d 546, 559 (10th Cir. 198#yapproved

of on other grounds by Pennsylvania v. Delaware Valley Citizens’ Council for CleadB&iJ.S. 711 (1987).

18 permitting photocopying to be recovered as part of attorney’s fees &b#yrdgu some tension with the text of the
§ 1920 which allows costs to be recovered for the same or similar cost$3 5e8.C. § 1920(3§4) (allowing for
reimbursement for “[fles and disbursements for printing,” as well as “[flees for exemgiifin and the costs of
making copies of any materials where the copies are necessarily obtained fothgsease”). When the attorney’s
fee provision of § 1988 was enactedeThe Cvil Rights Attorneys Fees Awards Act of 1978ub. L. No. 94559,
90 Stat. 26411976), the language of § 1920 was largely the same agdotlday. See28 U.S.C. § 1920 (1970)
(permitting taxation of costs such as “[flees and disbursementsifiing” and “[flees for exemplification and
copies of papers necessarily obtained for use in the case . . .."). Therebigiows reason why Congress would
have intended the term “attorney’s fees” to include costs already reimteursbldvertheless, it has de the
practice among District Courts in this Circuit of allowing photocopyingeeecovered as part of attorney’s fees.

¥ For example, in the EAJA context, courts in our Circuit have denied awapen for “taxi fares, filing, wrapping
and postage,Action on Smoking & Health v. C.A,Bi24 F.2d 211, 224 (D.C. Cir. 1984s well as “telephone,
meals, travel and secretarial overtimdAACP v. Donovans54 F. Supp. 715, 7420 (D.D.C. 1982) The EAJA
allows for the award of “fees arather expensesn addition to the costs. . .” 28 U.S.C. § 2412(d)(1)(A), and
defines “fees and other expenses” as “includ[ing] the reasonable expenses olvérpsses, the reasonable cost of
any study, analysis, engineering report, test, or project whiclousdfby the court to be necessary for the
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Circuit or Supreme Court cases addressing particular compensable expleas€surt will
allow, as part of the attorngyfee, for the reimbursement @iostage, longlistance telephone
service, photocopying, computassisted legal research, messenged delivery services,
facsimiles,and certain transportation costds discussed in more detail below, expert fees are
not compensable as part of attorridges or costs, except to the extent that they comply with the
$40 per day limit imposed by § 1821.

2. Analysis

As a general matter, the Court rejects the District’'s argument that plaicb&ts and
expenses should be denied because he Hed faiprovide supporting documentatioAlthough
supporting documentation is ideal, in a case of this leagtiwith this magnitude of costs and
expensesit is not absolutely necessary for purposes of proving that the expenses waly act
incurred. Cf. Alabama Power Co. v. Gorsucb72 F.2d 1, 31 (D.C. Cir. 1982Wilkey, J.,
dissenting) (“The EPA also objects gendyalto environmental petitionersitequests for
reimbursement for money spent on travel, meals, and postage because nerbilsesented.
However, it is acceptable here to rely upon the integrity of cotinseRbsent an apparent
inconsistency, the Court is comfortable that the exgemgere actually incurredNevertheless,
lack of detail will affect the expenses and cqsésntiff may recoup.

With respect to expenses subsumed within attorney’s fees, the Court will allo
reimbursement forcourier and delivery service, certain trenand lodgingexpenses, faxes,
express mailjJong-distance servicepostage and photocopying There is virtually no detail
provided regarding the specific purpose of the faxes, express mail, long disaiscpastage,

and photocopying. Although the Court understands the difficulty of tracking these expedses

preparation of the party’s case, and reasonable attorney fees Id. 8.2412(d)(2)(A). If postage had traditionally
been included in an attorney’s fee, there is a good argument that it wouldilablavas part of the “reasonable
attorney fees” allowable under the EAJA.
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aligning them with particular tasks over a twelve year penwithout that detail, the Court
cannot determine the reasonableness and necessity of each charge. Thus, thédl Gmutevi
any compensable expens&s these categorieby half. While counsel’'s integrity may be
sufficient to support thdact that he incurred expenses, the Court cannot rely on counsel's
integrity to determine whether those expenses were “reasonable” as contempistdtb.

The requested fees for travel and legal research warrant additional discuRlsimmiff
has requested approximatellt25774.57in expenses for travel, lodging, meals, and related
expensed® Reasonable and necessary tragbenses incurred by Mr. Harvey and his sanéf
compensable These include the majority of the items listed under the heading “Trarsspb
as gas, airline tickets, other transportatiand lodging incurred in meeting with clients or
conducting depasons. However, the Court will not compensate unexplained fees such as
cancellation fees, a “Delta surcharge,” excess baggage fees, “[a]dditional chargefiferto
SD,” “BWI travel expense,” and “meeting in Richmond, VA.” The Court will alsalthss half
of the airfare for the deposition of Dr. Edwards in Casper, Wyoming. Plainsiffibiaexplained
why it was necessary to schedule two separate trips to Wyoming withinntlorgbs. Finally,
the court will disallow all of the travel and lodgingpexses under the heading “Expenses.”
These are primarily for individuals other than the attorneys and staff empiotted case. For
example,they include lodging, airfare, and other expenses for witnessespdties and a
“media specialist.” Theylso include the lodging and transportation costs ofobtiwn
counsel, Mr. Matthews. Lodging costs for the parties, witnesses, and consulieatseither the

sort of expense typically included attorney’sfees, nor do they fall under the definitio

® These include expenses under the headings “Transpo,” “Travel expenseendes,” and all of the Costs and
Expenses requested by Mr. Matthews.
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“costs.” Additionally, as with travel, lodging costs for -@ittown counsel are not reimbursable
absent a showing that local counsel could not have done the work.

With respect tocomputerassistedlegal research, the Court compared the expenses
requested for computassisted research with the time identified by counsel as devoted to legal
research. In many instances, particularly in the early part of the cagegtiesrnot appear to be
a correléion. For example, although reimbursement was sought for legal reseansgustAnd
November 2004, July 2005, March 2006, Juggust 2009and July 2010plaintiff does not
appear to have sought reimbursement tfore spent researching legal issudaring those
months In months in which plaintiff sought compensation for time spenégal research, the
Court cannot correlate the time expended with the amount requested. Nessstiueher
requests for compensation for comptdssisted legal rese&@irappear to be more in lingth the
time requested Thus, the Court will allow plaintiff to recoup half of the requested computer
assisted research feesMoreover, the ©urt will deny plaintiff's request foi$3,161.94 in
payments plaintiff made to othegsearctservices or individuals with whom he consulted. For
example, plaintiff seeks $64 for “legal services” rendered by Ron M. Landsman, P.A,,
including telephone conferences, emadviewing documentsand a draft memo.” Plaintiff
seeks similarompensation for legal services rendered by Peg Shaw and the National Legal
Research Group.Thus, after deducting $3,161.94 for these expensas, Court will allow
plaintiff compensation for half of the remaining $6691.39 requested for corgasistedegal
research, or $3345.70.

The Court will deny the majority of what plaintiff categorizes merely @génses.”

Most of these are either non-compensable or provide insufficient detail frazh thiel Court can
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determine their reasonablenéSsThe Court will also deny $1,764.07 in mock trial expenses

These qualify neither as expenses nor costs.

Requested Reduction Allowable

Courier & Delivery $676.24 -$338.12 $338.12
Facsimiles $217 -$108.50 $108.50
Express Mail $590.72 -$295.36 $295.36
Postage $103.10 -$51.55 $51.55
Long Distance Calls $1295.50 -$647.75 $647.75
Photocopies $13,544.79 -$6,772.40 $6,772.40
Travel Expenses $12,774.57 -$10,158.67 $2,615.90
Legal Research $9853.33 -$6,507.63 $3,345.70
Other Claimed “Expenses” $738.9G° -$738.90 $0
Mock Trial $1,764.07 -$1,764.07 $0

TOTAL $41,558.22 -$27,382.95 $14,175.28

With respect to costshe Court will allowreimbursemenfior costs enumerated in 8 1920.

Plaintiff requested $300 in reimbursement for filing fees and a bond. The Court may
only reimburse $150 of this, which accounts for the filing fee paid to this Court. Plhati
provided no authority for the proposition that the Court may tax as feestpaid to the probate
court.

The Court has allowed plaintiff to recover most of the costs sought for trptsscri
Plaintiff primarily requestedeimbursement for print and electronic transcripts of depositions.

The Court has allowed most of these costs with the exception of costs relatedhovisd and

% These include “publication costs,” “meeting wikKelly Bagby, Esq.,” preparation of slides and timeline dor
unspecified purpose, mediation catering, parking costs for plait#iin travel for an unspecified persoa,
computer charger, and other expenses. The only expenses that tappeasompensable are subsumed in other
categories. These include $137.48 to copy MRI films and a $121.90 raqeg fee for the de bene esse
deposition of Elliot Gersh, M.DWhile the costs of illustration fees and copies of trial exhibits wooldnally be
compensablethe Court cannot separate them from larger charges. For example, maiekisf $9,560 for charges
including “case development, trial support, equipment femtavel, mileage, and parkihgas well as illustration
fees and printsOnly thelatter are compensable and the Court cannot separate them from the larger bill.

2 Under the heading “expenses,” plaintiff seeks $738.90 for publication costting and catering costs, a book,
and a computer charger. Plaintiff also claims costs for teawllodging under the heading “expenses,” as well as
costs for a media specialist and trial exhibits. The Court addresses thissascpart of the discussion of travel
expenses above and fees for exemplification below.
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an appearance fee for one deponent. The statute provides for costs for “printedai et
recordedranscripts” it does not provide for all costs associated with the taking of depositions.

Next, plaintiff has not sought reimbursement for printing other than the costs of
photocopying, which are accounted for above, and various copies which are includecbstghe
for “exemplification” and “copies” obtained for use in the case. Plaintiff has, Jewe
requesteadvitness fees for three withess&hireen Hodge, Sarah Jenkins, and Philip Husband.
The Court may only allow compensation of $40 per day (including travel time) for court and
deposition appearancbey witnesses See28U.S.C. § 1821. Plaintiff apparently seeks $239.61
in witness and appearance fees for Shireen Hodge, but it is unclear if she wasl depose
multiple days. Without more information, the Court cannot determine the amount she should be
compensated at the $40/day ragalditionally, plaintiff seeks witness fees for Sarah Jenkins and
Phillip Husband but does not state that these individuaisin attendance at a deposition. The
Court cannot award witnesses fees based on such a record.

Next, plaintiff seeks$15,341.64 for exemplification and copies. This amount includes
$24 for copies of a death certificate, $137.48 for copies of MRI films, $1317.16 for copies of
medical reports, and $13,735 for payments to Amicus Visual Solutions for slides aralirgetim
for an unspecified purpose, pretrial and trial services, and a powerpoint fotiorediehe Court
will allow compensation for the copies of the death certificate, MRI films, ardiicalerecords.
Additionally, with respect to the Amicus Visual Solutions charges, the Court wilv $8862.50
for exhibit illustration fees and time working on a powerpoint for the mediati@mosssas well
as $116Zor exhibit illustration feesan exhibit notebook, and prinfiar trial. The Court will not

allow $8398 in reimbursement for payments to Amicus for “case Development: Total hours

33



outside of trial,” unspecified “trial support,” equipment rental, travel time,agéde or parking
fees.

Finally, plaintiff seeks$979.50 for private process servers. Such costsdreaxable
under 8§ 1920 and the Court will not allow reimbursemefiee Zdunek v. Washington Metro.
Area Transit Auth.100 F.R.D. 689, 692 (D.D.C. 1983While 28 U.S.C. § 1920(1) authorizes

taxation of the service fees chargediharshal] there is b statutory authorization for awarding

the fees of special process servers, as costs.”).

Requested | Reduction Allowable

Fees of the clerk and marshal $300 -$150 $150
Fees for printed or electronically recorded $22,489.8%° -$480 $22,009.83
transcripts necessarily obtained for use in cas
Fees and disbursements for printing and $329.61* -$329.61 $0
witnesses
Fees for exemplification and the costs of maki $15,341.64 -$8,398 $6,943.64
copies of any materials where the copies are
necessarily obtained for use in case
Docket fees under section 1923 of this title N/A N/A N/A
Compensation of court appointed expests, N/A® N/A N/A
Other: Private process servers $979.50 -$979.50 $0

TOTAL | $39,440.58 | -$10,337.11| $23,644.57

3. Experts Not Compensable

The District argues th&86,302.50 irexpert feesought by plaintifare not compensable
under 42 U.S.C. § 1988Def.’s Opp’n 23 (citingCasey 499 U.S.at 102), Heller, 832 F. Supp.
2d at 61). Plaintiff responds tha&laseywas legislatively overruled by the Civil Rights Act of

1991 which amended § 1988 to allow a court to award expert fees.

% This amount includes $22,245.88 deposition costs, and $243.85 for various transcripts.

24 Although plaintiff has requested compensation of $86,302.50 in efgestin addition to the $329.61 in other
appearance and witness feesPlaintiff does not appear to seek any additiorial postsng.

% Again, the Court addresses plaintiff's request for expert fees separeitaly b
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Caseyheldthat the phrase “a reasonable attorney’s fee as part of the costsloes not
encompass the award of expert witness fees, other than the pdedssat in 28 USC § 1821
and that expert fees are not available without “explicit statutory author#99 U.S. at 86—92.

Although Congress amended § 1988 in respon§asey it did notalterthe definition of
a “reasonable attorney’s fee.” Instead, it merely provided, in a new swlnséc)i for the
allowance of expert fees arctiors to enforceonly 881981 or 1981a, not § 198Feed42 USC
1988(c) (“[Ijn any action or proceeding enforce a provision of section 1981 or 1981a of this
title, the court, in its discretion, may include estdfees as part of the attorney’s foesee also
Jenkins by Jenkins v. State of Mtb8 F.3d 980, 983 (8th Cir. 199\ ternal citations omitted)
(“The parameters of the question before us are spCésey . . . which held that expert fees
could not be shifted to the losing party under 8 1988, Congress amended § 1988 dftasey
to authorize the award of expéees in cases brought under 42 U.S.C. 88 1981 and 1981a, but
that amendment does not affect this section 1983 case.”). The Court is awarethieino
statutory authority for the compensationesjert fees ir§ 1983 actions.Thus, expert fees are
not availableand the Court will disallow $86,302.50 in expert witness fees. Although plaintiff
may recoup $40 per day for expert witnesses appearing at a deposition or in courft, fdainti
not provided the Court with sufficiemtformation from which to determine the appropriate level
of compensation.

V. CONCLUSION

Plaintiff initially requested $1,675,946.55 in attorriejses. Based on the analysis

above, the Court will reduce that request by the following amounts:

e $6,267.00 to account for the fact that Mr. Williams should only be compensated at
$445 per hour, rather than $505 per hour, for time expended prior to 2003;
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$363,609.50 to account for time spent on claims against both the District and the
Symbral defendants;

$30,528.63to account for time the District identified as relating only to the
Symbral defendants, but which actually relates to both the District and Symbra
defendants;

$3,030 for the travel time of Mr. Matthews;

$6,316.56 to account for the fact that travel time should be compensated at fifty
percent of the attorney’s hourly rate;

$7,831.57 to account for time identified as related only to the Symbral defendants,
but which actually pertains to both Symbral and the District;

$1,010 for press and City Council radtactivities;

$818 for activities that should have been compensated at the paralegal rate;
$21,368 for time lacking sufficiently detailed descriptions;

$27,382.95 for nowompensable expenses;

$10,337.11 for nomwompensable costs;

$86,302.50 for nomwompensable expert witnesses.

This brings plaintiff's total award to $1118,976.30 Interest will run on this amount

starting todayursuant to 28 U.S.C. § 1961(a).

The Court also denies the District’s request for discovery. First, thedDistrilonger

neals access to an electronic version of plaintiff's hours because thetliss already scanned

and electronically searched those records. Second, discovery regardingdf'plaigitlement

with Symbral is not relevant to the Court’s decision today. Finally, discoverydiegahours

omitted from plaintiff's fee request is unnecessary.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on June 26, 2013.
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