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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PRINCE GEORGE’S HOSPITAL
CENTER,

Plaintiff,
V. Civil Action No. 03CV-2392 (KBJ)
ADVANTAGE HEALTHPLAN INC.,

Defendant.

MEMORANDUM OPINION

Plaintiff Prince George’s Hospital Center (“PGHC”) originally filed thigtion
againstDefendant Advantage Healthplan Inc. (“Advantagei’the Superior Courpf
the District of Columbianore than a decadegyo. PGHC maintains that Advantage
breached agreemenith the District of Columbia that required Advantage to
reimburse healthcare providesach as PEC for the provision of emergency care
services to certain District residents. (Complaint (“Compl.”)FEo. 1-1, 11 510.)
Before ths Courtat present isa motion for reconsideration thAdvantagehas filed.
Advantage asks this Court to reconsider the Court’s Opinion and Ofdeme 6,2012
(ECF No. 17, whichgransin part and deresin part Advantage’snotion todismiss
the complaint See Prince George’s Hosp. Ctr. v. Advantage Healthplan BG65 F.
Supp.2d 47, 48 (D.D.C. 2012)(Roberts, J.) In the challenged Opinion and Order, the
Court heldthat PGHCcanproceed witha cause of actioagainst Advantagas a third

party beneficiary othe contract between Advantage and the Distridd. at 59.
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For the reasonstatedbelow, Advanage’s motionfor reconsideratioms
GRANTED, and so, too, is its motion to dismiss. Accordingly, as set forth in the
separate order that accompanies this opinion,dase isherebyDI SMISSED in its

entirety.

. BACKGROUND

This case arises out of certain provisionsldfe XIX of the Social Security Act
pertaining to the federal Medicaid progracommonly known (and referred to herein)
as the “Medicaid statute.'See42 U.S.C. 88 139d396w Pursuant to section 1396l
of the Medicaid statutéthe “managed care provision3,state may require Medicaid
eligible individuals to enroll in certain health insurance pldregd Managed Care
Organizations (“MCOs”administer 1d. 8 1396u2(a)(1)(A)(i). Statesordinarily enter
into contracts withtMCOs to supply insurancéo Medicaid-eligible individuals, 42
U.S.C. 8 1396b(m), and the managed care provision imposes certain requirements on
the contractual agreemerttsat states and MCO®rm. See generallyd. § 1396u2.
Most importantly for present purposes, one section of the managed care provision
mandates that a contract between a state and an M@contain atermthat requires
the MCO *“to provide coverage for emergency services . . . without reggndaio
authaization or the emergency care providec@ntractualrelationship with the MCO.
Id. 8 1396u2(b)(2)(A)(i) (the “emergency servicesctiori of the managed care

provision).*

! The Supreme Court has generally described Medicaid as “a cooperataralfethte program through
which the Federal Government provides finaneiasistance to States so that they may furnish medical
care to needy individuals. Wilder v. Virginia Hosp. Asa, 496 U.S. 498, 502 (1990) (citations
omitted). “[Plarticipating States must comply with certain requiratse . . [t]o qualify for federal
assistancg]” Id. For example“a State must submit to the Secretfof Health and Human Services]
and have approved ‘@lan for medical assistan¢eand thisstate plamtmust include & scheme for
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DefendantAdvantage $ an MCO thatcontracted with the District of Columbia
2000 and 2002 to provideealth insurance anelated serviceto Medicaideligible
residentsof the District of Columbia Prince George’Hosp. Ctr, 865 F. Supp. 2d at
497 The contracts between Advantage and the Distrmirsuant to whictenrolled
Medicaid-eligible District residents became “Advantage plan membeiggnerally
incorporated the requirements of the managed care provision of the Medieadute
See d. at 5758. Moreover, n addition to contracting with the District provide
insurance foMedicad-eligible District residentsAdvantagealsoentered into contracts
with anumber of hospitals and heattdre providersn the greater D.C. metro aréar
the provision of medical services to Advantage’s plan memb€gi@Gompl. 6.) The
hospitals ad healthcare providers that hadntracts with Advantageere known as
“in-network” providers under Advantage’s plafid.) Hospitals and providerthathad
no contract withAdvantage—such as PGH&were consideredout-of-network”
providers. (See idf 7.) Consistent withthe emergency servicesectionof the
managed care provision of tiMedicaid statutehowever,the contracts between
Advantage and the District specifically stated that Advantage “shall bemsgye for
covering emergency services, as defined above, provided to Enrollei¢élseatie-
network or outof-network providers, without regard to prior authorizatioffince

George’s Hosp. Ctr.865 F. Supp. 2d at 57.

reimbursing health care providers for the medical sswsiprovided to needy individualdd. (citations
omitted).

2For all purposes relevant to this cadee term “state” as used in the Medicaid statute includes the
District of Columbia. See, e.g.42 U.S.C. § 1396a(e)(13)(F)(v)(I) (“The term ‘Stateéans 1 of the 50
states or the District of Columbia.”)

3 As noted abovethe emergency services section of the managed care provision of the Mestighite
requiresthat a participating MCO insure plan members for medical care thahémber receives from
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PGHC’scomplaint,which wasoriginally filed in D.C. Superior Courbn October
14,2003,alleges that between July 2001 and August 20B&3HC providedtreatment
for emergency medical conditions five District residents who wermembers of
Advantage’s plarunder the managed care ¢acts (Compl.§ 9) The complaint
assers thatPGHCrendered thesservices withoutealizng that each of the patients
had Advantagensurance coveragelue to incorrect or incomplete informatitmatthe
patients provided to PGHC(Id. {1 12,16, 3133, 4041.) PGHCallegesthat, upon
learning thateachpatientwas anAdvantage plaimember it promptly notified
Advantage of theatients emergencyreatment and sougheéimbursementid. 11 17,
27, 29, 33, 36, 42, 46, 54, 56), but Advantage denied payment in eachicca®® 19,
29, 36, 46, 56) The complaint claimshatPGHC is entitled to paymeritom
Advantage for the medical care that PGHC provided to each of the patiertiseen t
bases(1) the equitable principle of subrogatiof2) the managed care provision of the
Medicaid statute itself, an) thecommon law theory that PGHIS a thirdparty
beneficiary of the contrasbetween Advantage and the Distriqid. {1 4, 18, 28, 35,
45, 55.) Advantage removed the cafem D.C. Superior Courto federal district court
on November 19, 2003, pursuant to 28 U.S.@481. (Notice of Removal, ECF No. 1,

at 3.4

a healthcarerovider in an emergency, regardlesfswhether the emergendyealthcarerovider is in
network or outof-network for that MCO'’s plan. 42 U.S.C. § 1882(b)(2)(A)(i). Likewise, the
Emergency Medical Treatment and Active Labor Act (EMTALA) requirespitals such as PGHC to
treat individuals who come to the hospital with an emacgemedical condition, regardless of the
individual's insurance coverage or ability to pay for the treatm&ee42 U.S.C. § 1395dd.

* As a basis for removal jurisdictioAdvantage maintained that the action presents a federal question,
(Notice of Removal, ECF No. 1, 2t3 (citing 28 U.S.C. § 1331)nhamely,whether the Medicaid
statute required Advantage to reimburse PGHC for the emergencigasgthat it had rendered S¢e
Compl. 11 4,5,7.)



On December 12, 2003\dvantage filed a motion to dismisise complaint
arguing that PGHC had failed to state a claim upon which the Court couldrgteait
(Def.’s Mem. of P. & A. in Supp of its Mot. to Dismiss (“Def's Mem.”), ECF No. 7, at
1.) Inits brief in support of the motion, Advantagdackedeach of the theories of
recoverythatPGHCarticulated in itscomplaint. Advantagargued first, thatPGHC
had no right of subrogation because it had failed to plead facts necessargiosbst
that PGHC had paid a “debt” to Advantage on behalf of the patients, or evesutiiaa
debt existed. Ifl. at 10.) Advantage further contended that PGHC fladeéd to identify
any statutory authority granting it a private right of action under thdid&ed statute or
otherwise. [d. at 1415.) Finally, Advantagassertedhat PGHC could not proceed
with its third-party beneficiary theorgf liability becausd?GHC was not an intended
beneficiary of theMedicaidrelated contrastbetween Advantage artle District. (Id.
at 1517.)

On June 6, 2012, éCourt issued an opinion granting in part and denying in part
Advantage’s motion to dismissPrince Georges Hosp. @r., 865 F.Supp. 2dat 49.

The CourtdismissedPGHC'’s reimbursement claims based on the principlequiitable
subrogatiorprimarily because PGHC had failed to demonstrate that “the patientslwo
have claims for monetary compenisait against Advantage which would result in a

‘debt’ that [PGHC] extingished[.] Id. at 52. The Court alsdismissedPGHC’s claim

for reimbursement based on the terms of the Medicaid statdteat56. Based on
substantiaprecedentthe Court reasoned that the Medicaid statute contained no implied
private right of actionid. at 54 (collecting cases amgplying the foufactor test of

Cort v. Ash 422 U.S. 66, 781975), which meant thaPGHC could not bring a claim to



enforce Advantage’s obligatiorBrectly under thestatutory provisiorthat requires
MCOs to provide insurance for emergenwalthservices that plan members receive
Id. at 5256.

With respect to PGHC's third and final claim fagimbursement, twever, the
Courtheldthat PGHCwas entitled taseekpayment from Advantagas a thirdparty
beneficiary of the contract between Advantage and the Disttectat 59. In reaching
this conclusion, the Coufirst notedthat, under D.Claw, PGHCs statusas an alleged
third-party beneficiary turnedn whether PGHGvas an “intended” beneficiary of the
contract everthoughit was not a party to the contractd. at 57(quoting Sealift
Bulkers, Inc. v. Republic of Armenidlo. 951293,1996 WL 901091, at *4 (D.D.C.
Nov. 22, 1996) (“Under general contract principles, a tpadty beneficiary of a
contract may bring an action against the principal parties to that contrgctvben the
parties to the contract intended to create and did create enforceable cogtiesctn
the third party.”)) The Courtthenobservedhat “[u]lnder the contrast[with the
District], Advantage hfa] promised to provide payment to-iretwork and oubf-
network providers under certain circumstar{g€sandthat“[t] hese promises to pay
providers establish that the parties intendethetwork and oubf-network providers to
benefit from the contracts.1d. (citations omitted) The Courtcontinued

In-network and oubf-network providers are intended benéditges
under the contracts because in order to effectuate the intention of
Advantage and the District of Columbia in tbentract—for
Advantage to pay for emergency services provided biyetwork

and outof-network providers-the health care provider’s right to
payment must be recognized.

Id. at 58.



After concludingthat PGHC had a right to proceed against Advantage as a third
party beneficiary, the Court also addressed, and rejected, Advantagiio aall
arguments thaPGHC had failed to exhaust its administrative remediesthat
PGHC’scomplaintshould be dismissed for failure to provitdmely notice to
Advantage that PGHC had treated the patients in questohmat 59. Advantage’s
instant motion for reconsidetian, now before thiourt, concerns onlyhe Court’s
conclusion thaPGHChas a validclaim for reimbursemenéas a thirdparty beneficiary

of theagreementbetween Advantage and the District

1. LEGAL STANDARDS

A. Motion for Reconsideration

Advantage hastyled itsmotion for econsideratioras arising undefFecderal
Rule of Civil Procedure54(b). Rule 54(b) “governs reconsideration of orders that do
not constitute final judgments in a caseClayton v. District of ColumbiaNo. 11-1889,
2013 WL 1154098at *13(D.D.C. Mar.21, 2013) (quotingcobell v. Norton224
F.R.D. 266, 271 (D.D.C2004)). Rule 54(b) is the appropriate procedural mechanism
for reconsideration where, as here, thallengedorder grants in part and denies in part
a defendant’s motion to dismisand therefore does not constitute a final judgment
See, e.g.Clayton 2013 WL 1154098, at *13.

Relief under Rule 54(b) is available “as justice requires,” which “anstmt
detemining, within the @urt's discretion, whether reconsideration is necessary under
the relevant circumstancesCobell v. Norton355 F. Supp. 2d 531, 539 (D.D.C.

2005). Generally, “a court will grantthe] motion. . . only when the movant

demonstrates: (1) an intervening change in the law; (2) the discoverswtvidence



not previously available; or (3) a clear error in the first ordetéigler v. Pottey 555

F. Supp. 2d 126, 129 (D.D.C. 2008) (internal quotaticarks and citations omitted).

B. Motion to Dismiss

Advantage’s motion for reconsideration is premised on the contention that the
Court made a clear error in denying Advantaga@tion to dismiss for failure to state a
claimupon which relief can be granted pursuant toéfatiRule of Civil Procedure
12(b)(6) Consequently, the legal standards for determining a Rule 12(b)(6) magon a
also implicated here. In shortRule 12(b)(6) motion tests the legal sufficiency of a
complaint. Browning v. Clinton292 F.3d 235, 242 (D.CCir. 2002). “To survive a
motion to dismiss, a complaint must comaiufficient factual matter . . . to state a
claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662678 (2009)
(internal quotation marksna citationomitted).

In decidinga motionto dismiss the Court must “accept the plaintigffactual
allegations as true and construe the complaint liberally, gregitplaintiff[] the benefit
of all inferences that can lkerived from the facts alleggi” Browning,292F.3d at
242 (internal quotation marksmitted)(alterations in original) “But the Court need
not accept inferences drawn by plaintiff if those inferences are not seplploy the
facts set out in the complaint, nor must the court accept legal conclusidresdastual
allegations.” Hettinga v. U.S.677 F.3d 471, 476€D.C. Cir. 2012) Moreover, if the
facts as alleged and liberally construed fail to establish that a gfdias statech
claim upon which relief can be grantatie Rule 12(b)(6) motion must be grantesee,
e.g, American Chemistry Council, Ing. U.S. Dep’t of Healtl& Human Servs922 F.

Supp. 2d 56, 61D.D.C. 2013).



1. DISCUSSION

Advantageseeksreconsideration of the Coustconclusion that PGHC qualifies
asa third-party beneficiary of the Medicaitklated contracts betwed&dvantage and
the Distrid and therefore thatPGHCs complaintstates a valid claim for entitlement to
reimbursementnder those contracts. It is undisputed tR&HC s ability tosuefor
enforcement othe contraatal reimbursement provisionst issueturns on whether the
contracting parties (Advantage and the Distriatendedto benefitthird-party
health@are providers like PGHCSee Oehme, van Sweden & Assocs., Inc. v. Maypaul
Trading & Servs. Ltd.902 F. Supp. 2d 87, 10®.D.C. 2012) (Third-party beneficiary
statusrequires that the contracting parties had an express or implied intéotmanefit
directly the party urged to be a thiparty beneficiary’ (internal quotation marks and
citation omitted). Thereforethis Court must firsexaminethe specificcontractual
provisions at issue determine the intent of the contracting parireshis regard

A. The 2000 and 2002 M edicaid-Related Contracts Between Advantage
and the District

As noted above, Advantage entered ihtm contractswith the Districtin 2000
and 2002 pursuant to the managed care provisions of the Medicaid stahee.
contracts, which were negotiated individually, cover not only the basic ragids
obligations of the contracting parties, but atsmtain a number of provisions ththte
Medicaid statute requires states to include in contracts with MG@selevant part, the
2000contractstates that Advantage*shall at all times . . . meet the conditions of
participation” outlined in the Medicaistatute(including the emergency service
section of the managed care provigioand that Advantage must “reimburse emergency

facilities,” whether innetwork or outof-network, for emergency services that those



facilities provide toAdvantage plan membergSeeEx. 1 toDef.’s First Mot. to
Dismiss (2000 Contract between Advantage and the District) (2000 CtoHire€F
No. 6-1, at 3, 7)°> The contract that Advantage and the District signed in Z08@larly
incorporates the emergency servicasgction of the managed care provisistating that
Advantage “shall be responsible for covering emergency servicesovidpd to
Enrollees at either imetwork or outof-network providers, without regard to prior
authorization.” SeeEx. 2 toDef.’s First Mot. to Dismiss (2002 Contract beéen
Advantage and the District) (2002 Contract”), ECF Ne2,6at 75) Notably, dthough
Advantageplainly promisa to reimbursehealthcareroviders for emergency medical
servicesprovided to members of Advantage’s plamderthe terms of these contractual
agreementsno healthcareprovideris a signatory t@ither d these contracts(See2000
Contract at Xtitle andsignature page); 200Qontract at 2(same).)

Advantage now maintains thhealthcare providePGHC cannotsueas a third
party beneficiaryo enforce thensurance provisionef these agreemes)tand that the
Court erred when it previously held otherwise. As discussed béldwantage relies
primarily on two recent cases that, in its view, provide particular ingiggotwhether a
third party has a cause of action as a beneficiary of a health serviceaatddtween a
governmental entity and a provider of such servi¢g€seDef.’s Mem. Of P. & A. in
Supp. Of Recornderation(*Def.’s Br.”), ECFNo. 22 at 2 (citing Astra USA, Inc. v.
Santa Clara Countyl131 S Ct. 1342 (2011)) id. at 1112 (citing Medevac MidAtlantic,

LLC v. Keystone Mercy Health PlaB17 F. Supp. 2d 515 (E.D. Pa. 201}

® The contracts submitted as exhibits to Advantage’s nalimotion to dismiss have several diffate
sets of mge numbers. This@nion cites to the page numbers of the ECF document, not the original
contract.
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B. Healthcare Providers As Third-Party Beneficiaries In Health Services
Contracts: Astra USA, Inc. v. Santa Clara County, California and
Medevac MidAtlantic, LLC v. Keystone Mercy Health Plan

In Astra USA, Inc. v. Santa Clara County31 S.Ct. 1342 (2011)the Supreme
Court considered a provision of the Public Health Services(AHSA”) thatcapped
the amounthat pharmaceutical companies coglthrge certain qualifying health
service providergmainly public hospitals and community health centers trest
disadvantaged communitieBr drugs used to tredhose providerspatients. See42
U.S.C. 8§ 256b This programis generallyreferred to ashe 340B Programand the
healthcargroviders whosg@harmaceuticatosts are capped under the programa
knownas “340B Entities.” Astra, 131 S.Ct. at 1345.The 340B Programwas designed
to enable healthcargroviders that deliver health serviceslbav-incomepeopleto
obtain important drugs at a controlled ctsat islower than what the drugsould cost
on the open marketld. at 1346. Under the statutes and regulations that implemieat t
340B Programdrug manufactures’ participaton in state Medicaid program@&ndthus
their eligibility for federal Medicaid dollars in other areas)conditioned on their
participation in the840B Program Id. at 134546. Moreover, n order to opt into the
340B Program drug manufacturersmustsign a form contract with the Department of
Health and Human Servic StHHS") detailing the terms of theparticipation,
including formulas for determining the price caps for drugs pravigequalifying
health service providersld. at 1348.

At issue inAstrawas whetheSanta Clara County, as the operator of several
340B Entities had the right to sue Astra (a drug manufacturer) for allegedly

overcharging the Entities for certain drygs violation of the program requirements

11



andAstra’scontract with HHS Id. at 1347. While the litigantsconcededhat there
was no statutory pvate right of actiorunder the PHSA, Santa Clara asserted that it had
a right to sue as a thirpgarty beneficiary of the contract between Astra and HHE.

The Supreme Courtnanimously disagreed.In reaching its decisiorthe
SupremeCourt (Ginsburg, J.first emphasized thahere was'no right of action under
8§ 3408 itself.” Id.; see also id(“Congress vested authority twerseecompliance with
the 340B Program in HHS and assigned no auxiliary enforcement rclevered
entities”). The Countyarguedthat itcould neverthelessue to enforce thprice-cap
agreementsn the contractswhich the Countymaintainedmusthavebeenintended to
benefitthe Entitiesas the purchasers of those pharmaceutiaatstherefore gave rise to
a cause of action for sudihird-party beneficiaries Id. at 134748. But the Court
observed thathe contracts merelyncorporated therice-caprequirements that are set
forth in the statute Id. at 1348 (The statutory and contractual obligations short, are
one and the sani®. Thus the contracts themselvesd not evidence any intention on
the part of theontractingparties to benefit the Entities apart from the staty
requirements.ld. (“Repeatedly, the County acknowledged that § 340B is the source of
the contractual term allegedly breached.Nor couldthe contracts provisions
reasonablype construed to give rise to a thipérty beneftiary cause of action to
enforce the price capgsecause “[p]ermittinguch a suit, it is evident, would allow third
parties to circumvent Congressiecision not to permit private enforcement of the
statute.” Id. at 1348 n.4. In other wordthe Supreme Court reasoned that, even if the
Entities benefittedrom the contrats wholesaleadoption ofthe statubry pricecap

requirements, the Entitieuld not be deemed thirgarty beneficiariesvith aright to

® Justice Kagan took no part in the decision.
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bring suit toenforcethose pricecaprequirements under circumstances in which
Congress had conferred no suafht. SeeAstra, 131 S. Ct. at 1348'A third-party suit
to enforce an HH&Irug manufacturer agreement.is in essence a suit to enforce the
statute itself,]” and“[t] he absence of a private right to enforce the statutory ceiling
price obligations would be rendered meaningless if the 340B entities couldoawerc
that obstacle by suing to enforce the contract’s ceiling price obligathstedd.); see
alsoid. (“[W]hen a government contract confirms a statutory obligation, ‘a thady
private contract action [to enforce that obligation] would be inconsisteht .wit the
legislative scheme . . . to the same extent as would a cause of actiothydireder he
statute[.]’” (alterations in originaljquotingGrochowski v. Phoenix Constr318 F.3d
80, 86 (2d Cir. 2003)).

In addition to concluding that it would be inconsistent wik lack of a private
right of action undean statuteto permit athird-party it to enforce a contractual
provisionthat merely incorporates a requirement of that stathiee Courtalsonoted
that from a public policy perspectivallowing third-party suits would undermine
HHS’s “efforts to administefthe 340B Programharmoniously and on a uniform,
nationwide basis]” and thus would further contravene congressional intéshtat
1349. The Court pointed ouhat HHS had previously reported thatlacks the
oversight mechanisms and authority to ensure’thpdrmacetical companiesomply
with 340B, and thaCongresss response halleento “strengthen and formalize
[HHS’s] enforcement authoritythrough the implementation of“aew adjudicative
framework” ratherthan providing for thireparty suits. Id. at 1350. In the Supreme

Court’s view,then,the conclusion that no thirgarty suit could be maintainddllowed
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from acombination offactors—to wit, the fact that (1) the contraptovisionsthat the
third-party plaintiff sought to enforcenerely incorporatedtatutory requirementg2)
there was n@rivate right of actiorio enforce the statutomequirementhat was the
basis for the contract provisiat issue and(3) there wasan administrativeeamedy
apart from private lawsuits

For different reasonshe district court ilMedevac MidAtlantic, LLC v. Keystone
Mercy Health Plan817 F. Supp. 2d 51&.D. Pa. 201B-the second thirgarty
beneficiary case that Advantage relies upon in making its argumenthibatourt
should reconsider the prior thhghrty beneficiary ruling—reached the same result.
The plaintiff in Medevacwasan emergency services providéat, much like PGHC
here,suedan MCOundera third-party beneficiary theoryo recoveralleged non
payments Id. at518, 532. Plaintiff Medevacwas a provider of emergency air
transportation services from trauma scenes to medical facjlaresthe defendant,
Keystone Mercy Health Plani{MHP”), was an MCO under the Pennsylvania Medicaid
plan. Id. at 51819. Medevac was notrain-network provider to KMHP, but provided
emergency services to KMHP membels. at 518. KMHP refused to payedevacfor
the services rendered to the MCO’s membeargenthough under the terms tte
contractthat KMHP hadwith the Pennsylvania Departmieof Public Works, it was
required to pay providers (whether or not they weraetwork) for emergency medical
transportation servicesld. To recover the allegedly withheld paymentedevac then
brought suit alleging (among oth#rings a cause of @ionto enforce the contraas a
third-party beneficiary of thagreement betweeMHP and the Pennsylvania

Department of Public Worksld. at 519520.
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The District Court rejected Medevac’s third party beneficiary claimsaan
distinctgrounds. First, the court noted ththe contract between KMHP and the
Department of Public Works “expressly disclaims any intent to crimte-party
beneficiarieg]” Id. at 52829 (the contract included botiMPH’s promise to
reimburse for emergenaare services and the statement tighis agreement does
not, nor is it intended to, create any rights, benefits or interest to amygaity, person
or organization.”). Second, tledurt considered whether the contractual provisiomest
the partiesadopted pursuant tihe emergency servicesgctionof themanaged care
provision of theMedicaidstatute(emergency care contract provisiotigt mirrorthose
at issue here) should control over the express disclaimer as eviderue pdttes’
intent to benefit third parties. The cowdncludedthat “[c]ontractual provisions
ensuring compliance with existing statutory or regulatory provisions donadotate
mutual intent to benefit a neparty; [instead]they evince intent to comply wnt
applicable law.” Id. at 529.

C. Analysis

As the parties have framed it, the central issue for this Court to decrdéng
on Advantage’s motion for reconsideration is whetaed to what extent the analgse
of AstraandMedavacapply. In Advantage’s viewAstraandMedevacboth strongly
support the conclusion that the Coerted in itspreviousfinding that PGHC may sue
as athird-party beneficiary Advantage readAstraas holdingthat“third-party
beneficiary status cannot be conferred by contractual terms that axdoywtatory
requirements found in the law, and that permitting such claims is inapatepvhere

the statute does not allow a private cause of actiqpéf.’s Br. at 45.) Advantage
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further contends thd¥ledevads the only case on record to consider the question of
whether ahealthcarerovider may sue an MCO on a thipérty beneficiary theoryand
it arrived at essentially the same conclusidbef’s Br. at 1:12.)

PGHCcountersthat Astrais distinguishable in at leaghreesignificantways
first, the Court inAstraconstrued alifferent statute than the orat issue here (P$
Opp’n to Mot.for Reconsideration (“Pk Br.”), ECF No. 23at 34); second, the
contracts at issue iAstrawere standardorm contractshat HHSwrote and dispersed
andare thereforainlike the highly negotiated contracts between Advantage and the
District (id. at 45); andthird, the relevant statute iAstra(the PHSA)established an
independent federal regulatory body to adjudicate dispsuebthat no private right of
action wasnecessarywhereas no such body exists to handlentamaged cardispute
here(id. at 5. With respect taMledeva¢ PGHC maintains that thigledevaccourt
recognized the possibility of a thhplarty beneficiary cause of actidut declired to
find such a cause of action under the facts of that particular case becausmtiact at
issuein Medevadncluded an express disclaimer of atyrd-party beneficiary rights.
(Id. at 7-10.)

Giventhe facts and circumstancesA$traandMedevae—case that werenot
raised or considereith the course of this litigatioprior to the instantreconsideration
motion—this Court concludes that Advantaljas the better argument. First of aflis
clear that Advantagdrew itscontractualpromise to reimbursproviders for emergency
medical services delivered to Advantggan memberdirectly from theemergency
servicessection ofthe managed care provisiaf the Medicaid statute.As noted

above the emergency services sectistates that an MCO is required
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to provide coverage for emergency services (as defined in

subparagraph (B)) without regard to prior authorization or the

emergency care provider’s contractual relationshiphwhe

[managed caredrganization or manager].]
42 U.S.C. 8 139612(b)(2)(A)(i); see also Prince George’dosp. Ctr, 865 F. Supp. 2d.
at 53. This statutory sectiorstablishes duty that isvirtually indistinguishable from
the obligationset forth inthe contracs between Advantage arttlie District which, as
explained abovestate thatAdvantage

shall be responsible for covering emergency services, as defined

above, provided to Enrollees aither innetwork or outof-network

providers, without regard to prior authorization.
(2002 Contract at5 (Section C.8.3.2.3))see also Prince Georgeldosp. Ctr, 865 F.
Supp. 2d. at 57. In addition, the definition of “emergency medical conditrotiie
2002 Contract(the term used to define “emergency services” in the contract) is
identicalto that found in the statuteCompare42 U.S.C. § 139612(b)(2)(C) with
2002 Contract af5 (Section C.8.3.2.1). And lest there be any remaining dabuut
the provenance of the relevant contractual provisions, the 2002 &texpressly
acknowledges thdts emergency carprovisionswere adopted “in accordance with
Section 1932(b)(2)(B) of the Balanced Budget Act of 199{2002 Contract a¥5.)’

Despite the clear parity between the contwatemergency care provisiorad

issue herand the statutory emergency care requireme@®HC maintains that
Advantage’s contrastwith the Districtwere heavily negotiatedunlike the form

contract at issue iAstra; andto this endPGHCevenprovides an exhibithat

cataloguewariousalterations that the District and Advantageade in the contracting

"The Balanced Budget Act of 1997 was the law that enacted the emergenimessectionof the
managed care provision of tiMedicaid statute.SeePub. L.No. 10533 § 1932(b)(2)(B), 111 Stat. 251
(1997)
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process. Rl.’s Br. at 4;see alsdPl.’s Br. atEx. 1.) However,PGHChas alsaconceded
that therelevantcontract terms were merely “taken from the Medicaid statute and
incorporated into the MCO contract at iss{€1.’s Br. at 4),andthe Court cannot
discern—nor doesPGHC provide—any rationale for whyther parts of the contract,
even if highlynegotiatedmatterhere.

Ultimately, then,the Courthas no difficulty concludinghatthe contracts
between Advantage and the District incorporatddranthat required Advantage to
reimbursehealthcare provider®r emergency medical servicas a m#er of statutory
obligation, and thushatthe inclusion of suchermin the managed care contracssnot
indicative of any intent on the part of the signatories to benefit PG&{©nd the
requirements of the Medicaid statut8eeAstra, 131 S.Ct at1348& 1348n.4 (noting
that the plaintiffs had not claimed a violation of “any independent subs&antiv
obligation arising only from the [contratanddeclining to infer an authorization for
third-parties to sue “where a contract simply incorporates sidtutrequired terms and
otherwise fails to demonstrate any intent to allow beneficsatoeenforce [sic] those
terms); see alsdMedevag¢ 817 F. Supp. 2d. at 529 (“Contractual provisions ensuring
compliance with existing statutory or regulatgmovisions do not indicate mutual
intent to benefit a noparty.]”). As previously explained, under D.C. law, “[t]hid
party beneficiary status requires that the contracting parties had asmsexgr implied
intention to benefit directly’ the party urgdo be a thireparty beneficiary.”

Oehme 902 F. Supp. 2@t 100 (quotingFort Lincoln Civic Ass’'n v. Fort Lincoln New
Town Corp, 944 A.2d 1055, 1064 (D.C. 2008)). This Court candivine anysuch

intent in the contractuamergency carprovision at issue here.
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Additionally, the Court finds that allowingGHC to proceed with its thirgarty
beneficiaryactionwould frustrate the intent of Congress in enacting the Medicaid
statutefor substantially the same reasahstthe Supreme Cotiin Astrafoundsuch
suitswould contravene congressional intenteistablishinghe 340B Pogram
Specifically,in this case as iAstra, Congresdid not provide for a private right of
actionto enforce the provisions de statuteandit alsoestablishd an alternative
procedure through which aggrieved parties in PGHC'’s positiorseak to vindicate
their rights. See Astral31 S. Ct. at 13480.

Neither party has challengelde Court’sprior ruling that there is ngrivate right
of actionto enforce the emergency care reimbursement obligation direatlgr the
Medicaidstatute Prince George’s Hosp. Ctr865 F. Supp. 2d at 526, and ths Court
sees no need tetreadthat same ground hereHowever,it is worth pointing outin the
context of Defendant’mstantmotion for reconsideration thatasthe Supreme Court
statedin Astra, “[t] he absence of a private right to enforce the statutory . . . obligations
would be rendered meaningléss PGHCcould simply circumvent that obstacle by
suingas a thirdparty beneficiary to enforce the emergency care provision of the statute
as incorporated into the contracts between Advantage and the DistBttS.Ct. at
1348. Astra's logic makes clear thatthird-party beneficiary suibrought under these
circumstancesvould impermissiblypermit PGHC tosue to enforce statutory
requirements in contravention @ongress’s decision not to provide a private remedy
for aggrieved parties in PGHC'’s position

Also telling is the fact tha€Congress hadevised an alternative systdyy which

third-party health servicgroviderscan pursueeimbursenent foremergency services
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provided to an MCQO’s plan members when the MCO refuses to make such payment
despite itsstatutory and contractual obligati®to do so The managd care provision
contains asectionthatspecificallyprovides

Each medicaid managed care organization shall establish an

internal grievance procedure under which an enroltbe is

eligible for medical assistance under the State plan under this

subchapterpr a provider on behalf of such an enrolleaay
challenge the denial of coveragearfpaymentor such assistance.

42 U.S.C. § 139612(b)(4) (emphasis addedBecausdhe managed care provisiaalso
provides that an individuaVledicaid enrollee may not be held responsible for payments
due to emergency treatmemnd, 8 1396u2(b)(6),the reference to “payment” in this
section can only refer to payments @ito ahealthcaregrovider. See alsad. § 1396u
2(a)(5)(B)(iii)) (MCOs shall make information available regardiagyong other things
“[t]he procedures available to an enroléa®s a health care providao challenge or
appeal the failure of the [managed caoejanization to cover a servicéémphasis
added). It is evident, therefore, that in enacting the managed care proviSmnrgress
consideredhe circumstances of jiltedealthcargroviders such as PGHC, amdth
respect to such providers, establislvdtat—in Congress’s view-wasthe appropriate
remedyfor an MCQO'’s denial of paymerbr emergency services or other treatment
PGHC'’s positions thusno different tharthe 340B Entities irAstra, and inthat case
the Supreme Courfbundthatthe existencef an extrajudicial dispute resolution
system coupled with the lack of a private right of action under the relevant statate
conclusiveevidence that Congre$smd foreclosed third parties from bringifg
multitude of dispersed and uncoordinated $aws” to enforce theéerms of thestatue.

Astra, 131 S. Ct. at 1349.
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The same conclusion follows inescapably hefe. be sure, as PGHC points out
(Pl.’s Br. at 5),the grievance procedure that is availablettonder themanaged care
provisionis not asrobustasthe one that propelled the Supreme Court to its unanimous
conclusion in theAstracase. CompareAstra, 131 S. Ct. at 1350 (noting that the
statutory scheme at issue “directed [an agency of HHS] to create alfdispute
resolution procedure, institute refund and civil penalty systems, and pe#dodits of
manufacturers”)with 42 U.S.C. § 139612(b)(4) (requiring MCOs to establish internal
grievance procedures for members or providetddwever,the lack of anndependent
dispute resolution systeor anyadditionalgrievance procedures for healthcare
providers who seek reimbursement from MCOsdarergency services renderisd
surelya difference of degree, not type. The salient inquinghgtherCongressas
provided an extrgudicial mechanism for resolvinguchdisputessee Astral31l S. Ct.
at 135Q andfor the reasons set forth above, itlear that Congress intended disputes
related toMCO reimbursementso be addressed by those entities’ statutenmlgndated
grievance procedures, not through the courts.

As a final observation, th Court notes thathe factthatPGHCcannot sue
Advantageas a thirdparty beneficiarydoes not necessarily mean that there is no
recourse for flagrant violations of the terms of #reergency care reimbursement
agreemerdthat MCOssuch as Advantagmake withstates The managed care
provisionof the Medicaid statuteetsforth extensivesanctionsor non-compliance that
must be included as a term in any contract between a state and an §2@2 U.S.C.

8 1396u2(e). Thesesanctions includstatutory damagedginancial and administrative

penalties and termination of the contrabetween an MCO andlacal government Id.
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And, asrequired by lawAdvantage’s contracts with the Distriekpresslyincorporate
theseprovisions (See2000 Contract a#44-45; 2002 Contract at 182 What is more,
the contracts between Advantage and the District also recidrantageto provide
regular reports to the District regardidglvantagés grievance proceduregSeee.g,
2000 Contracat 11(providing, in Section E.4, that “[Advantage] shall furnish to the
District on a quarterly basis. .[a] description of each grievance filed and the sat
and timing of the resolutidh.) The threat of sanctionsnd the reporting requirements
permit the District to monitor Advantage’s performance, #mese mechanissmare
clearly designed to incentivize complianwéh the terms of the contractual agreement
Indeed, there imo shortage of examples throughout the country of staesy
sanctions to enforce complianc&ee, e.g.Jasir JawaidNY Fines Excellus Hedlt
Plan, SNL Insurance DailyApr. 23, 2012 available at2012WLNR 8899773(insurer
fined nearly $1 million for denying emergency services clairBsate BriefsManaged
Care WeekSept. 13, 1999%vailable at1999 WLNR 825139§insurer in Washington
state fined $250,000 for improper denial of emergency coverage)alsaob
LaMendola,Florida Fines Humana $3.4 Million for Slow Reports of Suspected Fraud
SunSentine] Aug. 18, 2011 available at2011 WLNR 1645048fine imposedon an
insurerwhere themsurer’s “failure to disclose thigaud violate[d] the terms ots
contract as a Medicaid [MCOQ).

Thefact that the Medicaid statute expressly authormesh sanctions further
underscores that it was Congress’s intent for states themsefaéiser than private
third parties—to police compliance with theequirement®f the Medicaidprogram

Seed42 U.S.C. § 139612(e). PGHC has not demonstrated that the result shoulanlye
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different where, as here, Congresst onlyenactedhe statutory requiremersdt issue
(e.g, the emergencgervices section of the managed care provisbut alsomandated
that thisrequiremente incorporated into theontractual agreementbat states make
with managed care providerd.he contracts between ti#alvantage and thBistrict do
no more than incorporate the emergency services section of the Medighite's
managed care provisiena provision that is not enforceablg private right of action
under the statute. Consequently, a tkpatty suit to enforcédvantage’s contractual

promise to honothe statutoryemergency service®quirementannot be countenanced.

V. CONCLUSION

The contract between Advantage and the District evidence no intention to
benefit third parties such as PGH@art from the Medicaid statute’s emergency care
reimbursement requiremerdandto allow PGHC’sthird-party claim would undermine
the oongressionallynandated ystem foran MCO’s compliance witlthe managed care
provisionof the Medicaid statuteTherefore,the Court’s prior conclusion that PGHC
can proceedn it claim against Advantagas a thirdparty beneficiary is clearly
erroneous and Advantage’s Motion for Reconsideratust beGRANTED.

Moreover, given thathe Court has already dismisse@HC’sothercauses of
action, PGHC is left with no groundgon which this Court can grant the relief
requested in the complaint. Thus, eveking all of PGHC'’s factual allegations as true,

PGHC has not pled a plausible legal theory under which it can recé&ozordingly, as
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set forth in the separate order issued concurrently with this opiRIGRC has failed to
state a claim upon which relief can be granteudthe casanust beDISMISSED in its

entirety.

Date: October21, 2013 K&fam”ﬁ Brown Jackson

KETANJI BROWN JACKSON
United States District Judge
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