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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAgxrel.,
AARON J. WESTRICK, Ph.D.,

Civil Action No. 04-0280 (PLF)
Plaintiffs,
V.

SECOND CHANCE BODYARMOR, INC.,

~ e T o O

etal,
Defendants.
)
)
UNITED STATES OF AMERICA, ) Civil Action No. 07-1144 (PLF)
)
Plaintiff, )
)
V. )
)
TOYOBO COMPANY, LTD.,etal., )
)
Defendants. )
)
OPINION

This matter is before the Court on the motbthe United Statefor
reconsideration [Dkt. 450 in Civil Action No. 04-0280 and Dkt. 184 in Civil Action No.
07-1144] of the Court’'s September 4, 2015 Memorandum Opinion and Order granting in part
and denying in part the parties’ cross motions for partial summary judgment onitbe U
States’ common law claims and claims under the False Claims Act (“FCA”),SCLB 3729,

etseq (1994). SeeUnited States ex rel. Westrick v. Second Chance Body Aimeqrl28 F.

Supp. 3d 1 (D.D.C. 2015), reconsideration denied in part sub nom. United States v. Second
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Chance Body Armor Inc., No. 04-0280, 2016 WL 3033937 (D.D.C. Feb. 11, 201I&. United

States contends that the Court erred in limiting its fraudulent inducement FCA ctaosbdhe
Court failed to consider the declarations of General Services Administ(aB&A”) Contract
Specialist Kellie Stoker. It alsargues that the Cotstexpress and implied false certification
analysis failed to addreseveral warranties, assurancesso-called“extra-contractual
considerations” in the governmentsntracts with vest manufacturers other than Second Chance
Body Armor, Inc. (“Second Chance”). Toyobo Company, Ltd. and Toyobo America, Inc.
(collectively, “Toyobo”) oppose the motioh.Upon consideration of the parties’ written
submissions, the relevant case law, the entire record in this case, and thguonah#reld on

May 11, 2016, the Court will grant reconsideration in part and deny it irf part.

! For the purposes of the present motion for reconsideration, both related (but not

consolidated) civil actions in the caption of this case contain identical filindseré\bossible,
the Court in this Opinion will refer to docket numbers fromted States. Toyobo Company,
Ltd., Civil Action No. 07-1144.

2 Theonly remaining defendasinthese cases are Toyobo dawd individuals,

Thomas Edgar Bachner and Richard C. DaVise United States nami&econd Chancés
various subsidiaries, and two other individusdslefendantsn Civil Action No. 04-0280see
Second Amended Complaifif10-17, 22-23 (Dec. 20, 2013) [Dkt. 408 in Civil Action No. 04-
0280], but previously settled with each of those defend&#sNotice of Dismissal (Jan. 22,
2014) [Dkt. 415 in Civil Action No. 04-0280%eealsoMay 11, 2016 Hr'g Tr. at 8:6-8:15 [Dkt.
472 in Civil Action No. 04-0280].

3 The documents reviewed by the Court in resolving the pending motion include the
following: Amended Complaint (“Am. Compl.”) [Dkt. 73 in Civil Action No. 07-1144]; Second
Amended Complaint [Dkt. 408 in Civil Action No. 04-0280]; the United States’ motion for
reconsideration (“Mot.”) [Dkt. 184]; Toyobo Company, Ltd. and Toyobo America, Inc.’s
opposition (“Opp.”) [Dkt. 186]; the United States’ reply (“Reply”) [Dkt. 187]; the Ushiates’
supplemental brief (“US Supp.”) [Dkt. 194]; Toyobo Company, Ltd. and Toyobo America Inc
supplemental brief (“Ds Supp.”) [Dkt. 198]; and May 11, 2016Hn. [Dkt. 472 in Civil
Action No. 04-0280].



|. FACTUAL AND PROCEDURAL BACKGROUND
Judge Richard W. Roberts, to whom these two related (but not consolidated) cases
were previously assigned, fully recounted their factual and procedural hissayeral prior

opinions. See e.qg, United States ex rel. Westrick v. Second Chance Body Armor Inc., 128 F.

Supp. 3d at 5-7; United States v. Toyobo Co., Ltd., 811 F. Supp. 2d 37, 41-44 (D.D.C. 2011);

United Statesyerel. Westrick v. Second Chance Body Armor, Inc., 685 F. Supp. 2d 129, 132-33

(D.D.C. 2010). Nonetheless, the Casrts forthhere the facts and procedural posture relevant

to the United States’ FCA claims in an effort to clarify the issues for trial.

A. Factual Background

The United States’ Second Amended Complaint in Civil Action No. 04-0280
alleges thaf oyobocontracted witlfSecond Chance to sell them defective Zylon fiber for use in
bulletproof vests, which Second Chance then sold to the Ubiaels under both (1) the
Bulletproof Vest Partnership Grant Act of 1998, 42 U.S.C. § 3% seq ("BPVGPA"), and
(2) the General ServiseAdministration’s Multiple Award Schedule (“GSA MAS”). Second
Amended Complaint 1 1-5 (Dec. 30, 2013) [Dkt. 408 in Civil Action No. 04-028Dhe
United States’ Amended Complaint in Civil Action No-0¥44, by contrast, alleges the same

conduct based on Toyobo’s contracts with five vest manufacturers other than Secored Chanc

4 The parties refer to this statute as the “BPVGPA” despite the fact that the
acronym does not track the actual title of the statute. For the purposestyfttiarCourt will
also use the acronym BPVGPA. The BPVGPA is a statutory grant progranedadifi2
U.S.C. § 3796llet seq, whichthe Department of Justiegministers It authorizes the United
States to “reimburse]] state, local[,] and tribal authorities up to fifty peofebe cost of ballistic
vests” after they receive the vests. Am. @arfif 20-21. The GSA MAS is a program through
which the “GSA negotiates contracts for commonly used, commercial ofhitleitems with
contractors,” and “[flederal agencies can then purchase products under MA& tsoditiectly
from contractors at negjated prices, tersmand conditions.’ld. § 15.



(1) Armor Holdings, Inc. and its subsadiesAmerican Body Armor, Inc., Safariland, Inc., and
Pro-Tech; (2) Point Blank Body Armor, Inc. and its subsidiary Protective AppargloCatron of
America, Inc.; (3) First Choice Armor, Inc.; (4) Gator Hawk, Inc.; and (6)eetive Products
International, Inc(collectively, the “other vest manufacturets’Am Compl. 11 1-5, 14-25ge
alsoMay 11, 2016 Hr'g Trat12:19-13:11.

In 1995, Toyobo began tmmmunicatevith the United States about the use of
Zylon fiber for government “ballisticapplications such as bulletproofs vests. US Supp., Ex. 23
at PDF page 143 [Dkt. 195]. In literature Toyobo sent to the United States anthal ¢yobo
touted its testing data showing Zylon’s “superior tensile strength,” “leigipérature abrasion
resistance,” low “moisture regain,” and “stablility] against humiditid”, Ex. 24 at PDF pages
147-48. Those conversations led the United States to contract with Second Chan&ykonsell
bulletproof vests on the GSA MAS from 1995 to 20&keDeclaraton of Kellie Stoker in
Support of United States’ Response to Toyobo’s Motion for Partial Summary Judiidest
(March 15, 2012) [Dkt. 194] (“First Stoker Declaration”).

On March 30, 2001, Toyobo began to learn — through itsioi@mal testing—
that Zylon “stored in a warehouse for one year showed a strength lowering of aboutt28%.”
Supp., Ex. 90 at 1-2 [Dkt. 195:XFeealsoMay 11, 2016 Hr'g Tr. at 49:24-4%6 (“[W]e are
willing to agree that the beginning of theddulent period is March 2001(5tatement of
government counsel))n July 2001, notes from an internal Toyobo meeting show that Toyobo
concludedhat a “Zylon hydrolysis (?) problem [had] surfaced,” that “[i]t isremtely
regrettable that sufficient study was not done in the development stage azal vesponsible,”
and that Toyobo must “enlighten the bulletproof customers.” US Supp., ExPRiFgages 1-3

14 [Dkt. 195-2]. It was then thaT oyobo created the “Zylon Strength Degradation Improvement



Project” known as “ZKP,” in order to “conduct an investigation to understand” why Zylon
degraded under conditions of heat and humidity and “peopagent measures” to address that
degradation.ld., Ex. % at FDF page 167.

On July 5, 2001, Toyobsent the first of quarterlfand later, ser@nnual) letters
to “valued customers” including vest manufacturers an@dgfal scientists,” sd¢S Supp. at 8,
which described in very general terms Toyobo’s Zyorcalled“aging test” under conditions of
heat and humiditySeeid., Exs. 6-22 at PDF pages 81-141 [Dkt. 195]he firstof thosdetters
frankly statedhe result of Toyobo’preliminary testing— evidenced by attached graphical data
— that “the strength of Zylon fiber decreases under high temperature and hwnidltiyons”
of 80 and 60 degrees Celsius and 80% humitityEx. 6 at PDF page 82, httlso statedhat
Toyobo“expect[ed] almost no strength loss at about 40 degree C even at 80% humdlity.”
On July 19, 2001, Toyobgent another letteo “valued customersconcluding that, despitinat
testing dataToyobo “understarfd] that ZYLON fiber is a superior material for body armor|[.]”
Id., Ex. 100 at PDF page 195 [Dkt. 195-2]. Subsequent letters from Toyobo to Second Chance
on July 25, 2001, and August 28, 2001, respeigtiwtated that Toyobo “ha[d] not reached [a]
conclusion” about Toyobo’s Zylon testing at 40 degrees Celsius and warnadyhegults were

“provisional.” Id.,Exs. %78, PDF pages 87, 90 [Dkt. 19%].

5 That same day, a Dutch manufacturer of Zylon vesBButeh State Minesligh

Performance Fibers- issued an “URGENT” announcement that Zylon’s use in ballistics “may
not be justified” and, as a result, it would “put on hold the market introduction” of its vests. US
Supp., Ex. 28 at PDF page 42 [Dkt. 185-Federal scientists learned of taimnouncement one
month later in August 2001SeeUS Supp. at 9.

6 The United States alleges in its supplementiaf — and Toyobo does not
dispute — that “[glovernment scientists . . . were aware of the public data albaut Zy
degradation that Toyobo published on its website and in letters to others in the body armor
industry.” US Supp. at 9.



By December 2001, Toyobo’s internal ZKP project had compiled much more
detailed and troubling findings about Zylon degradation than the anodyne data Toyobo
communicated to vest manufacturers and federal sciebéiigse and after thatate Toyobo
and Second Chanoenvened “crisis management meetingh December 13, 2004t which
Toyobo researchers the ZKP project produced data showing that Second Chance’s bulletproof
vests made with Toyobo’s Zylon fiber degraded by 7% in less than two years, an amount
degradation which — according to the handwritten notes of Second Chance execupikesand
defendant in this case, Thomas Edgar Bachner, Jr. — would “put [defendants] out of express
warranty before 5 years.” SBeclaration of Jennifdr. Chorpening in Support of United
States’ Opposition to Defendant’s Motion for Partial Summary Judgment, ExPI¥Fgbages
3, 10 [Dkt. 111]7 Toyoboalsocompiled an internal report dated December 14, 2001, which
cited “residual solvent (phosphoric acid)” as “the causeZybn’s degradation under conditions
of heat and humidityand suggestetthat “[i]t is important to reduce residual phosphorus
amount” for “strength retention.” US Supgx. 49at PDF pages 92, 94 [Dkt. 196\ separate
internal Toyobo report dated December 18, 2@0dtedthat, “[flor the primary usage of Zylon
in bulletproof vests, deterioration of strength under hot and humid conditions (in particular,
deterioration of strength when teavironment where it is used has temperatures near 40°C and

is humid) is arextremely serious problem[d., Ex. 65 at PDF page 159 [Dkt. 196h the

! So far as the record shows, Toyobo did not convene any similar meetings with the

other vest manufacturers. Representatives of those manufatéstdisd at their depositions

that— like the United States- they had no knowledge of Toyobo’s internaladdémonstrating

that Zylon degraded under conditions of heat and humi@igeUnited States’ Separate

Statement of Undisputed Material Facts in Support of its Motion for Partial Sumuadaydnt

at Fact 188, PDF pages 77-83 [Dkt. 97-2]. They also stated that they would not have used Zylon
had they been aware of this undisclosed data at the time they incorporated Zylbaiinto t

ballistic vests.ld. at PDF page 78.



months followingthe “crisis management meetirend these internal reports, Toyobo offered
and Second Chance accepted substantial rebates worth millions of dollarZybonifsurchases
Seee.q, id., Ex. 138 at 23-24 [Dkt. 195-5].

DespitetheZKP dataregarding phosphorus and the 7% decline in Zylon
performance over two years under conditions of heat and humidity, on June 5, 2002, Second
Chance sent the GSA a letter enclosing a catalog for Zylon that “guadgnieepsts to perform
at” the military’s standard ballistics requirements “within normal statistical variatie®%}/
during the five-gar guaranteed life of the vestJS Supp., Ex. 1 &#DF page 51 [Dkt. 195].

On August 5, 2002, a federal scientistadied Toyobo researchers faassistancein testing the
presence of phosphorus in Zylon fibek, Ex. 47 at PDF page 119 [Dkt. 195-1], to which
Toyobo’s researcher responded withméntioning itsDecember 20D internaldataidentifying
phosphorus as ¢h‘cause” of degradationd., Ex. 48 at PDF page 1221 addition in a May

2003 email ta federal scientisiToyobo represented without elaboratibat “[w]e established

[a] basic recipe to impwve [the] heat/humidity problein.ld., Ex. 51 at PDF page 2

[Dkt. 195-2]. Toyobo also represented to the Department of Justice in an April 1, 2004h&tter t

“Zylon [is] an extremely strong fiber capable of producing very light araral@e bullet-

8 The United States’ supplemental brief describes these events as a “conspiracy

betweenToyobo and Second Chance.” US Supp. at 15 n.43. Judge Roberts previously rejected
any such conspiracy, stating:

The government’s allegations that the vest manufacturers were aware-by mid
2001 that Zylon was defective [] yet continued to sell Zylon vests through 2005
are insufficient to aver that Toyobo and the vest manufacturers agreed to
anything. Moreover, the notion that Toyobo conspired with the vest
manufacturers is incastent with the governmestallegations that Toyobo
misrepresented the exteand severity of Zylon’s degradation to the vest
manufacturers to induce them to continue to sell their vests to the government.

United States v. Toyobo Co., 811 F. Supp. 2d at 51.




resistant vests.'ld., Ex. 66 at PDF page 71. Toyobo continued to sgrdterly or semannual
lettersto vest manufacturers atmifederal scientists concerniitg “aging testing’until at least
2005. The final letter in the record from January 2005 simglysegecipients “to make use of
these [sic] information for your application,” without offering any firamclusions as to how
quickly and severely Toyobo degraded at 40 degrees Celsius and 80% hurdidiEx. 22 at
PDF pagel40 [Dkt. 195]. OnJuly 1, 2005, Toyobo issueeess release in which it maintained
that Zylon was appropriate “for ballistic use” and that it was “not awaaapfegitimate
scientificevidence showing” that the residue of phosphoric acid is responsible for Zylon’s
degradation under conditions of heat and humidy, Ex. 86 at PDF page 125 [Dkt. 195-2].
The United States’ did not finalize its own testing of Zylon under conditions of
heat and humidity untlbeptembeR0, 2005, years after Toyobo’s internal research produced
conclusions concerning thatesand causesf Zylon degradation SeeUS Supp., Ex. 64 at 2

[Dkt. 195-2].

B. Claims Brought by the United Sates
These facts generally form the basis of the cldmsight by the United States:
thatToyobo, Second Chance, and certain individual officers of Second Chance violatatséhe F
Claims Act 31U.S.C. § 3729(a)(1(3) (1994), and engaged in common law fraud, payment by
mistake, unjust enrichment, and breach of contr@etegenerallyAm. Compl.; Second

Amended Complaint [Dkt. 408 in Civil Action No. 04-0280PDuring the course of litigation,

o The Court recently issued an Opinion and Order granting in part agchgém
part a separate motion for reconsideration filed by the United S@#epinion and Order
(March 31, 2017) [Dkt. 212]. That March 31, 2017 Opinion and Order erroneously cited to the
current language of the FCA, sdeat 78, when in fact the 1994 version of the FCA in
existence at the time of the conduct at issue in this case controls the Coursgarrahy
differences between the 1994 version of the FCA, 31 U.S.C. § 3729(a)(1)-(3) (1994), and the



the United States has developed four theories ofdefendantsllegedlyviolated the FCA:
(1) factual falsity, whereby the United States allegasdiefendants made “factual(ly] fals[e]”
statements by invoicing the United States for services that defendants ditbiadly aendersee

United States ex rel. Westrick v. Second Chance Body Armor Inc., 128 F. Supp. 3d at 9-10;

(2) express false ceritthtion, whereby the Unite8tates alleges that defendants made “legal[ly]
fals[e]” statements to the United States by falsely certifying that bulletpestdé eomplied with
certain statutory, regulatory, or contractual tersegjd. at 10-17; (3) implid false certification,
whereby the United States alleges that defendants made statements to th&tdtaesethat,
even if not completely false, were at best{talths that bulletproof vests complied with certain
statutory, regulatory, or contractuatites,seeid. at 17; and (4) fraudulent inducement, whereby
the United States alleges tHatyobo committed a fraud on the market by “provid[ing] invalid
assurances to the market andfmng] manipulated data into the marketpldaand that Toyobo
used the same assurances and data to fraudulently induce Second Chance and the other vest
manufacturers Seeid. at21.1°

The United States reliezh all four theories imstituting its suitagainst Toyobo
and Second Chance in Civil Action No. 04-0288eSecond Amended Complaint {1 287-97
[Dkt. 408 in Civil Action No. 04-0280], and its suitagainstToyoboalonein Civil Action No.

07-1144, concerning Toyobo’s actions with respect to the other vest manufacBeefsn.

currently operative provision of the FCA, 31 U.S.C. § 3729(a)(1(B))are immaterial to the
Court’s legal analysis of implied false certification in it March 31, 2017 Opinion aterO

10 The United States does not allege its fraud on the market theory of fraudulent

inducement with respect tests it purchased off the GSA MAS, only vests that local, state, and
tribal authorities purchased through the BPVGPA and for which they subsequently sought
reimbursement from the United Staté&eeUnited States Reply in Support of its Second Motion
for Reconsideration at 19 [Dkt. 211].



Compl. 11 239-48. The fotheories also cut across vestddby Second Chance and the other
vest manufacturer® (1) the United States through the GSA MAS andi{&fe, local, and tribal
authorities through thBPVGPA SeeSecond Amended Complaint 1 287-97 [Dkt. 408 in Civil
Action No. 04-0280]Am. Compl. 11 239-48.

With respect to the express and implied false certification clJahmdUnited
Stategdentifies six things with whicht assertsSecond Chancend the other vest manufacturers
falsely certified their compliance(1) three expresprovisions of th&sSA MAS contractand

(2) three “extracontractual considerations” for those contra8seUnited States ex rel.

Westrick v. Second Chance Body Armor Inc., 128 F. Supp. 3d at 16. While not entirely

coextensive, these same six contractual provisioegtogcontractual considerations are
generally the same “assurances” that, it alleg@ssed state, local, and tribal authorities to
purchase vests from defendants and seek reimbursement from the United Staté®under
BPVGPA Id. at 20-21. For example, when the state of Pennsylvania purchased vests for which
it would seek reimbursement from the United States under the BPVGPA, it ekeonteacts
with Second Chance and the other vest manufacturers in which thaséacturers attested that
the vests would “bé&ee of any defects affecting durability, serviceability or the safetyeof th
user” and “bavarranted for a minimum of five (5) years to meet the balligtsistant and
deformation requirements fflational Institute of Justice (“NI1J”)] . . .” SeeUnited States’
Opposition to Defendant’s Motion for Partial Summary Judgment, Ex. BBRtpages [Dkt.
109-14].

The three provisions of the contracts between the United States and Second
Chance— as well as those between the United States and other vest manufaetarers(l) a

five-year commercial warranty clause that the vests are “warranted to provide pro#scti

10



stated on the protective panel label and to be free of defects in material ancanainlpfor the
applicable warranty period,” sémited States’ Second Motion for Reconsideration, Ex. 81 at
PDF page3 [Dkt. 207-32]; (2) a “workmanship” clause requiring that “[a]ny item contdafcie
must be new, current model at the time of offer, unlessraike specified[,]” and “[e]ach article
must perform the functions for its intended usgéDeclaration of Kellie Stoker in Support of
United States’ Motion for Partial Summary Judgment (June 20, 2013) [Dkt. 97-11] (“Second
Stoker Declaration”), Ex. 18t PDF page 6fDkt. 100-2} and (3) a “new materials” clause that
“the Contractor represents that supplies and components are new, includingdrécgtlused or
reconditioned) and are not of such age or so deteriorated as to impair their ssejulmfety.”

SeeUnited States ex rel. Westrick v. Second Chance Body Armqrli28.F. Supp. 3d at 1.

The three “extracontractual considerations” that the United States alleges
animated the bargain it struck when purchasing the vests from Second Chance and Westothe
manufacturers are: (1) a 6% “catalog guarantee”Skabnd Chanciuarantees its vests to
perform at this level [in V50 ballistics performance] within normal statistical variat66%o)
during the fiveyear guaranteed life of the vest,” 48 Supp., Ex. 1 at PDF page 51 [Dkt. 195];
(2) a guarantee that “[&]Second Chance vests are [Natioimgtitute of Justice] certified to the
most recent standardsd.; and (3) a guarantee that “[t]he protective properties of the PANELS
are warranted for five (5) years from date of purchase.” Ubged States Second’ Motion for

Reconsideration, Ex. 2& BDF pagel5 [Dkt. 208]. Importantly, only Second Chance’s catalog

1 The Court is aware that the contracts between the United States and vest

manufacturers other than Second Chance contained a different general comnaerargivthan
that quoted in number one of this list. That general commercial warranty stajéfflivafive
years after date of purchase[, the manufacturer] warrants that thedopdlisels will pass the
[National Institute of Justice (“NI1J”)] protocol for ballistic intenteon and their NIJ designated
velocities during an actual occurrence, not necessarily during an NIJ indeplabdeatory
retest procedure.”_Se&econd Stoker Declaration, Ex. 2 at PDF page 8 [Dkt. 100-2].

11



and not the catalogs of any other vest manufacturer contained the 6% gudbaetéest Stoker
Declaratio19, 17 [Dkt. 1944]. Second Chance made the 6% catalog guarantee in the
“product literature” it attached to a June 5, 2002 letter to GSA proposing a contract
“modification” for its GSA MAS contractSeeUnited States Motion for P&t Summary

Judgment, Ex. 6 at PDF page 23 [Dkt. 258-5 in Civil Action No. 04-0280].

C. Procedural Posture
In September 2015, Judge Roberts granted in part and denied in part defendants’
motion for partial summary judgment, and denied the United States’ motion fot pantiaary

judgment. United States ex rel. Westrick v. Second ChanogyBArmor Inc, 128 F. Supp. 3d at

2212
With respect to the United States’ FCA claims related t®@®PéGPA, Judge
Roberts stated that “Toyobo’s motion for partial summary judgment as to the BRvGNts

will be denied.” United States ex rel. Westriek Second Chance Body Armor Inc., 128 F. Supp.

3d at 21. In his opinion, Judge Roberts discussed only the United States’ fraudulent inducement
theory for its FCA claims related to tB®€VGPA and explained that the theory was “based on

the claim that Toybo placed false information into the market that caused the individual

agencies to purchase the Zylon vests, for which the government partiabursed the

agencies.”ld. at 20. Judge Roberts found genuine issues of material fact surrounding fraudulen
inducementvith respect to th8PVGPAclaimsas to whether Toyobo (1) “assured the industry

that it had not found any serious indication of Zylon strength degradation when Toyadltyact

12 The cross motions concerned only the United States’ FCA claims and not its
common law claims.

12



did have such data,” and (2) “released into the market manipuglexd degradation data.ld.
at 2021.

Judge Roberts’'seatment of the United States’ FCA claims related to the GSA
MAS is more complex because he addressed each of the United States’ four thenrssedi
above seesupraat 89, but he did so only with respect to Second Chance’s contracts with the
United States to sell vests on the GSA MAS and not the contratis ofher vest
manufacturers?® First, Judge Roberts granted summary judgment to defendants on the United
States’ factual falsity #ory because the United States has not alleged that defendants

“invoice[d] for services that were not renderedSeeUnited States ex rel. Westrick v. Second

Chance Body Armor Inc., 128 F. Supp. 3d at 9 (qudtinded States ex rel. Hockett v.

ColumbidHCA Healthcare Corp498 F. Supp. 2d 25, 64 (D.D.C. 2007))e explained that

“[tlhe government does not allege that Toyobo invoiced for 200 bulletproof vests and sent only

150 bulletproof vests; nor does the government allege that Toyobo invoicedlétproof vests

and instead sent raincoatdd. at 10. Rather, he said, the claim is not that theegament did

not receive bullgtroof vests butthat the bullgtroof vests . . . did not comply with express and

implied agreements.1d. Reliance on a factual falsity theory therefore was “misplacket*
Second, Judge Roberts granted summary judgment to defendants on the United

States’ express and implied false certification thepersept with respect to claims (1) “that

arose after the 2002 [Second Charamajtract modification was executed” and (2) that are based

13 The United States explaidat the May 11, 2016ral argumenthat it “think[s]”
that “the fraudulent inducement of the GSA sales of both Second Chance and the other
manufacturersare still live claims in this caseMay 11, 2016 Hr'g Tr. at 45:22-46:03
(emphasis added).

14 The United States does not seek reconsideration of this portion of Judge Roberts’s
September 4, 2015 Memorandum Opinion and Order.

13



onnoncompliance with the 6% catalog guarantee. L 8eted States ex rel. Westrick v. Second

Chance Body Armor Inc., 128 F. Supp. 3d at 17. Judge Roberts granted summary judgment to

defendants for all vests sold before 2002 because that is when Second Chance included the 6%
guarantee in the catalog it sent to the United States and, relying on the ché&aldgied States
modified its GSA MAS contract with Second Chant. Judje Roberts did not explicitly
address the United States’ express or implied false certification claims widtctrespest
manufacturers other than Second Chance.

Judge Roberts focused his reasoninghen6% catalog guarantbecause he

found that itis an “ambiguousterm of Second Chance’'s GSA MAS contract. United States ex

rel. Westrick v. Second Chance Body Armor Inc., 128 F. Supp. 3d at 16-17. He explained that

the parties offered multiple “reasonable interpretation[s],” but becausether@ary ha[d] put
forward evidence that negates [the other’s] interpretgiioa jury must resolve that ambiguity.
Id. Judge Roberts also found that “[tjhe 6% guarantee is a contract term that rpigge: 8n
durability requirement.”ld. at 17. Hdalistinguished'defectivenessfrom “durability” because

“[a] product is not defective simply because it does not last as long as the papiet it to,
unless the parties have explicitly contracted for a durability requirehagrt expressed
skepticismthat the parties would include a durability requirement in their contracts where, as
here, they also included a “repair and replace” provisidnat 14-15 He explained that
“[n]othing in the language” of the contract “explicitly guarantees thavéisés will function

perfectly for the fiveyear period; indeed the [contract] presupposes that some of the vests may

15 The repair and replace provision states that, “[ijn the event a defect is found, in

material or workmanship, in either component or your vest, carrier outershefieds pduring
the applicable warranty period, . . . SECOND CHANCE, in its discretion, withoutacgstt

will repair or replace the defective part or the entire vest.” (8ged States’ Second Motion for
Reconsideation Ex. 28 aPDF pages [Dkt. 208].

14



not survive the five-year period[d. at 14. Judge Roberts concluded that “a jury must
determine” whether the 6% catalog guaramte®econd Chance’s GSA MAS contract with the
United Statess, in fact, a durability requiremenid. at 17.

Beyond the 6% catalog guarantee, Judge Rolsgdsted thehree contract
provisions and the two oth&xtra-contractual considerations” basedor express or implied
false certificatiorclaims and granted summary judgment to defendants on these claims. United

States ex rel. Westrick v. Second Chance Body Armoy 128 F. Supp. 3d at 14-16le

explained that: (1) “Nothing in the language & fhontract’s general commercial] warranty
explicitly guarantees that the vests will function perfectly for theyr@r period; indeed the
warranty presupposes that some of the vests may not survive tlyedivperiod’ id.; (2) the

United States “hasot alleged” that defendants failed to comply with¢batract’'s new

materials clausby, for example, “us[ingpld materialsn the construction of thvests,’id. at

15; (3) theworkmanship clauseannot impose a durability requirement because it refers to the
“intended use’df the vestshegging the question of whether the parties intended the vests to last
for five yearsjid. at 15-16; and (4) “there is no evidelticat the[]extracontractual

considerationisof NIJ certification and protective propied“were a part of, or otherwise

informed, the actual contractingld. at 16.

Finally, with respect to the United Statésludulent inducememCA claims
related to the GSA MASJudge Roberts held that “[the government has not presented any
evidencethat suggests thét] relied on the allegedly manipulated data when making the
contract modifications to add Zylon vests to the GSA MAS,,’ “that Toyobos allegedly
manipulated data caused the government to place the Zylon vests on the GSA MA&d' Unit

States ex rel. Westrick v. Second Chance Body Armoy 128 F. Supp. 3d at 19. Judge
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Roberts found the lack of reliance dispositive and granted summary judgment to defendant
the United States’ fraudulent inducement FCA claims related toS#eNFAS “[b]ecause . .
the government cannot bear its burden to prove that false claims were subnfraedwently

induced in relation to those Second Chance Zylon vests placed on the GSA MAS befdre 2002

Id. (emphasis addedHe therefore grantefioyobo’s motions for @rtial summaryjudgment
related tathe vests placed on the GSA MASL.1°

The United States moved for reconsideration “on three issues” in Judge Roberts’s
Septembed, 2015 Memorandum Opinion and Order on summary judgment, arglipgs
fraudulent inducement analysienflicted withJudge Roberts’s 2011 Memorandum Opinion and

Orderresolving defendants’ motion to dismiss, United States v. Toyobo Co., 811 F. Supp. 2d 37

(D.D.C. 2011); (2) its fraudulent inducement analysis faitedddress two declarations of GSA
Specialist Kelle Stoker demonstrating the United States’ reliamc@lefendants’ alleged
misconductand (3) its express and implied false certification analysis failed tesgltseveral
warranties” in the GSA MAS contracts with vest manufacturers other thands€bamce that
constitute “express language setting forth a-firear durability requirement.” Mot. at2

In his Februaryll, 2016 Memorandum Opinion and Order, Judge Roberts denied
the United States’ motiofor reconsideration on the first isstiiesofar as they assert a conflict

with an earlier ruling and a failure to consider other manufacturers’ meesd United States v.

Second Chance Body Armor Inc., 2016 WL 3033937, at *5. Judge Roberts reserved ruling on

the United States’ second issue and ordered supplemental briefing conce(h)nghdt, if any,

information the government had that was contradicted by data that Toyobo withhélokv(2i

16 Judge Roberts did not explicitly address the United States’ fraudulent inchiceme
claims for the GSA MAS contracts with respect to vest manufacturers otheseband Chance.
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at all, the withheld data contradictée data with the government’s possession; and (3) what,
if any, duty Toyobo had to disclose the withheld data in order to avoid making a fraudulent
omission” Id. at *5. Judge Roberts did not address the United States’ third issue for
reconsideration The partiegshen submitted supplemental briefs concerning the issues Judge

Roberts identified’

[I. DISCUSSION
“Motions for reconsideration are not specifically addressed in the Fé&tldes
of Civil Procedure. While the most analogous rule is Rule 60, whahdas relief from a final
judgment or order, motions to reconsider interlocutory orders are not governece§O)|

but rather, such determinations ‘are within the discretion of the trial colrstate of Klieman

v. Palestinian Auth., 82 F. Supp. 3d 237, 241-42 (D.D.C. 2015) (quoting Keystone Tobacco Co.

v. United States Tobacco Co., 217 F.R.D. 235, 237 (D.D.C. 26&a|soFeD. R.Civ. P.

54(b) (“[A]ny order or other decision, however designated, that adjudicatestfeameall the
claims or tle rights and liabilities of fewer than all the parties does not end the action gsofo an
the claims or parties and may be revised at any time before the entry of a juddjuditating

all the claims and all the parties’ rights and liabilities.”). tiMithstanding the broad discretion

of a court to reconsider its own interlocutory decisions, however, and ‘in light of the need for
finality in judicial decisioamaking,’ district courts should only reconsider interlocutory orders

‘when the movant demonstrates (1) an intervening change in the law; (2) the dissfavew

7 Following supplemental briefing, the United States moved for reconsideration of
Judge Roberts'seatment of the implied false certification claim in light of the Supreme Court’s
intervening decision itUniversal Health Services, Inc. v. United States ex rel. ESchBarS.

Ct. 1989 (206) (“Escobar”). SeeUnited States Second Motion for Reconsideration [Dkt. 206].
OnMarch31, 2017, this Court held that that “Escobar warrants reconsideration but commands
the original result.” Opinion and Order at 11-Maf. 31, 2017) [Dkt. 212].
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evidence not previously available; or (3) a clear error of law in the first.8rdestate of

Klieman v. Palestinian Auth82 F. Supp. 3d at 242 (quotifigre Vitamins Antitrust Litig. No.

99-1097, 2000 WL 34230081, at *1 (D.D.C. July 28, 2000)).

Within this framework, the United States argues that Judge Racbertsitted a
clear error of law by failingo considethe United States’ twdeclarationgrom GSA Contract
Specialist Kellie Stoketthe first dated March 15, 2012, and the second dated June 20,33 3.
Mot. at 2-3;seealsoFirst Stoker Declaration [Dkt. 194-4%econd Stoker Declarati¢bkt.

97-11]. It also argues that Judge Robeksisress and implied false céation analysis failed
to consider several of the warranties or assurances, or extra-contractiggreioss, in the

contracts with vest manufacturers other than Second Chance.

A. BPVGPA

In its motion, the United States does not seek reconsideration of Judge Roberts’s
ruling with respect to its FCA claims related to BRVGPA Nevertheless, it appears that there
clearlyis some confusion over what portion of those claiemsain fortrial. At the May 11,
2016hearing,counsel for the United States expressed her understanding that Judge Roberts had
denied Toyobo’s motion f@ummary judgment “in its entirety as to those claims . . . for Zylon
vest sales by manufactusehat were reimbursed under — by the Federal Government under the
[BPV] program[.]” May 11, 2016 Hr'g Tr. at 28:20-28:Z&kealsoid. at 33:07-33:14United
States Reply in Support of its Second Motion for Reconsideration at 19 (chart showied) Unit
States’ understanding of live clain{fkt. 211]. Counsel for the Uratl States also stated
“[W]e have struggled with [Judge Roberts’s summary judgment] opinions and | am not clear
what heis trying to say. . . . | think there was simply a misunderstanding as to the stape of

BPVGPAclaims. May 11, 2016 Hr'g Trat 38:05-38:16.
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The Court now clarifies whicBPVGPA claims survive summary judgmeris
noted, Judge Roberts stated in his September 2015 opinion that defendants’ motion for summary

judgment on th&PVGPAclaims “will be denied United States ex reWestrick v. Second

Chance Body Armor Inc., 128 F. Supp. 3d at 21. In his February 11, 2016 opinieiteteted

that he “denied Toyobo’s partial motion for summary judgment ofBR¥ GPA] count”

United States v. Second Chance Body Armor Inc., 2016 WL 3033937, at *3. Judge Rigberts

statedn his September 2015 opinion, howeubagtthe United States “conceded” in its
opposition to defendants’ motion for partial summary judgment thBPY&GPA claims rested

solely ona fraudulent inducemetheory of FCA liability. United States ex rel. Westrick v.

Second Chance Body Armor Inc., 128 F. Supp. 3d at 20 n.5. This Court does nthatgiesre

was any such concession

A review of the United State®pposition to defendants’ motion farramary
judgment indicates that the United States did not cabin its BPVGPA claims to ddrdaudu
inducement theory of FCA liabilitySeeUnited States’ Opposition to Defendant’s Motion for
Partial Summary Judgmeat6-8, 23-25 [Dkt. 109].To the contrary, the United States
explained in it¥Opposition hat itsBPVGPA claims rested on defendants’ noncompliance with
“warranties, catalog guarantees, or implied warranties” contained in thaatenvests
manufacturers struck with local, state, amiolal authorities.ld. at 8, 24. Such noncompliance is
at the core of the United States’ express and implied certification theof€3Adiability, not

just itsfraudulent inducemertiaim.*® The Court recently held, howevénat“[tlhe United

18 The United States also argues that defendants’ conduct through the BPVGPA
gives rise to common law fud and unjust enrichment claims the only common law claims
remaining in the casegeMay 11, 2016 Hr’'g Tr. at 33:14-33:18eealsoNotice of Dismissaht
2 [Dkt. 415 in Civil Action No. 04-0280] — and the defendants didseek summary judgment
on those claims.
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Statesimplied false certification claim under the FQAIs limited to its theory that the 6%
catalog guarantee was a durability requirenieBeeOpinion and Ordeat 12(Mar. 31, 2017)
[Dkt. 212]. And the contracts between vest manufacturers and local, state, or tribasentiti
contained in the record do not include the 6% catalog guara®éstJnited States’ Opposition
to Defendant’s Motion for Partial Summary Judgment, Ex. 85 at PDFyfid. 109-14]. As
such, the United States’ BPVGPA claims cannot include an implied falsecegidih theory of
FCA liability. For thesame reasons, which the Court explairfia at 32-34, tle United States’
BPVGPA claims also cannotclude an expressl&e certification theory of FCA liability

The Court therefore holds that defendants’ motion for summary judgment on the
United StatesBPVGPAclaims is denied, except with respect tcekpress andnplied false
certification theorie®f FCA liability. The United States may proceed to trial olBRY/GPA
claims with respect to common law fraud and unjust enrichment, as well as th@éayof

fraudulent inducement.

B. GSA MAS
In his September 4, 2015 Memorandum Opinion and Order, Judge Roberts
addresse@econd Chance’s 6% catalog guarantee and Second Chance’s 2002 contract
modification with GSA He did not deal with the United States’ GSA MAS claims concerning

vest manufacturers other than Second Cha8eeUnited States exet. Westrick v. Second

Chance Body Armor Inc., 128 F. Supp.&®@2; seealsosupra note 16The Court therefore

finds it appropriate to reconsider Judge Robe@ggtembe#, 2015 Memorandum Opinion and
Order with respect to the United States’ GSA MAS claielating tothe other vest
manufacturersin doing sothe Court will also address the two arguments the United States

raises in its motioffior reconsideration: (1) whether the declaratiohKellie Stokersatisfy the
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materialityand reliancgprongsof a fraudulent inducement FCA clagieind (2)whetherthe
“several warranties” in the United States’ GSA MAS contracts with other vestfactumers
may impose durability requirements sufficiémtsupporexpress or implied false certification

FCA claims.

1. Fraudulent Inducement
To survive summary judgment on a fraudulent inducement claim, the United
States must point to false or omitted information in the courieediefendants’ contractingr
contract negotiationwith the United States # was capable of influencing the United States in
the negotiation and award of the GSA MAS contracts at issue. The Court ordered sogbleme
briefing mncerning the materiality issue, as weltfaes predicate issue of whether the United
States cademorstrate that Toyobo made fraudulent representations or omissions.” United

States v. Second Chance Body Armor Inc., 2016 WL 3033937, at *4. The Court will address the

predicate issufirst as it relatedoth toSecond Chancend to the other vest manufaoegrs,
before turning to the question of whether those false representations or omissensatesial

underthe GSA MAS contracts.

a. False or Omitted Information
“Fraudulent inducement exists where a contract was procured by fraud or when a
partyto a contract makes promises at the time of contracting that it intends td bdzated

States ex rel. Barko v. Halliburton Ce-, F. Supp. 3d---, 2017 WL 1018309, at *15 (D.D.C.

Mar. 14, 2017). To prevail under a fraudulent inducement theory, the government must prove
that it was induced by, or relied upon, the fraudulent statement or omission when itdeavarde

contractor, asin this case, when it agreed to contract modificatidgnited States ex rel.
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Westrick v. Second Chance Body Armor, Inc., 128 F. Supp. 3d afAl8audulent inducement

claims simply require an initial false representation to the goverriménited Stags ex rel.

Keaveney v. SRA Intlinc.,, 219 F. Supp. 3d 129, 141-42 (D.D.C. 2016). A person contracting

with the United States violatelse False Claims Aathen he or she procures the contiact

fraud in the inducement. United States ex rel. Bettis v. Odebrecht Contractots bfdCe893

F.3d 1321, 1326 (D.C. Cir. 2005).

With respect to Second Chance, the Courmhg explained that there is a
genuine issue of material fact about whether Second Chance’s “ambiguous” 6% catal
guarantee in its June 5, 2002 letter requesting modification of its GSA MAScatditrpose|s]
a durability requirement.’'SeeOpinion andOrder at 1qMar. 31, 2017) [Dkt. 212]. Whatever
the ambiguous 6% catalog guarantee means, it is for the jury to .deldddf a jury were to
determine that Second Chance guaranteed Zylon’s durability in its cateagsuch a guarantee
would surely constitute a false representation bechogebo had testing data demonstrating
that Zylon would not satisfy the 6% catalogagantegand Second Chance was aware of
Toyobo’s data athe timeit made the guaranteéhe Court thereforis satisfied that there is a
genuine issue of material fact about whether Second Chance made a false represeiisatio

6% catalog guarante@.

19 The Court’s conclusiothat there is a genuine issue of material fact concerning

whether the 6% catalog guarantee was a false statement obviates the neecdpmlytttee same
analysis to whether the “three express contractual requirements” and th&ééwteatra

contractual considerations” besides the 6% catalog guarantee support tleSthtis’

fraudulent inducement claim against Sat@hance.SeeOpinion and Order at 10-11 (Mar. 31,
2017) [Dkt. 212]. Judge Roberts’s September 2015 and February 2016 summary judgment
opinions did not reach this question, and the Court considered those provisions in the different
context of implied flse certification in its March 31, 2017 Opinion and Order.
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By contrast, vest manufacturers other than Second Chancenmaec6%
catalog guarantedut —as the Court will discugsfra at26-28 — Toyobdailed to disclosats
testing data tthem and, in turn, to the United States. Whether the United States can ground its
fraudulent inducement FCA claim against Toyobo on tloosissiors requires dinding that
either the vest manufacturesToyobo had a “legal obligation” to disclose the testing data to
the United States in the ame of their GSA MAS contractingontract negotiationgy contract

modifications SeeUnited State®x rel. Ervin & Associates, Inc. v. Hamilton Sec. Grp., Inc.,

370 F. Supp. 2d 18, 54 (D.D.C. 2005) (false representation under FCA indaitle® to
disclose information only where the defendant had a legal obligatioadlosk the omitted
information”); cf. Escobar, 136 S. Ct. at 2001 n.4 (quotimpRATEMENT(SECOND) OF TORTS

8§ 529, Comment a, pp. 62-63 (1976)JA] statement that contains onfigvorable matters and
omits all reference to unfavorable matters is as much a false representatiohths faats
stated were untrué).

The Court concludes that, as of July 2001, Toywdmba legal obligation to
disclosethe full scope of itZylon testing dat#o the United States during the course of the other
vest manufacturersegotiations with the United Statabout modifications t&SA MAS
contracs, andthatToyobo’s omission or omissionisereforeconstituted délse representatisifior
the purposes of the United States’ fraudulent inducement FCA claim. Of dbersest
manufacturers other than Second Chathdenot know about Toyobo’s testing data at the time
theycontractedvith the United States under the GSA MAS and modiiede contracisee
United States’ Separate Statemehtndisputed Material Facts in Support of its Motion for
Partial Summary ligment at Fact 188, PDF pages 77-83 [Dkt. 97-2], sodhepotiable

under the FCA. But the FCA'’s provisions, “considered together, indicate a purposeht@ng
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person who knowingly assisted in causing the government to pay claims which ewerdegt in
fraud, without regard to whether that person had direct contractual relations with the

government.”United States ex rel. Marcus v. He847 U.S. 537, 544-45 (1943)perseded by

statuteon other grounds, Act of Dec. 23, 1943, Pub. L. No. 78-213, 57 Sta$68;0gnized

by Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 401, 412 (28&4)ss31

U.S.C. 8§ 3729(a)(1), (2), (7) (1994) (using terms suclcasses to be presented,” “causes to be
made or used,” arftauses to be made used” which suggest third party liabilijy

Toyobo issubject to liabilityfor fraudulent inducement stemming from the GSA
MAS contractghat the other vest manufacturers struck with the United Siatesise Toyobo
knowingly disclosed positive information about Zylon to the government while omitteng
mostdamaging informatiombout Zylon in its possessioAt least as early as December 2001,
Toyobo had knowledge of Zylon testing data demonstratiatgegradation under conditions of
heat and humidity as an “extremely serious problem” foylon’s use in ballistics applicatis.
US Supp., Ex. 65 at PDF page 159 [Dkt. 198$ testing data even suggested that “the cause” of
degradation was “residual solvent (phosphoric acit).; Ex. 49 at PDF pages 92,.9¥et
Toyobo'sletters to vest manufacturers andederalscientists used bland, inconclusive
languageabout the negative datéd., Exs. 7-8, PDF pages 87, 90 [Dkt. 195]. Its public
statements as late as June 2005 affirmedaylanh was appropriate “for ballistic usbut denied
thatthe presence gdthosphors was a cause dylon’s degradationld., Ex. 86 at PDF page 125
[Dkt. 195-2]. These facts, taken together, place Toyobo’s conduct squarely within the miirpose

the FCA as the Supreme Court articulated in United States ex rel. Marcus v. Hess

Toyobo’slegal obligatiorto completely disclose its testing d&aooted in e

common law of fraud:[W]here a commoraw principle is well establishedsuch as the
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meaning of the word “fraudulent” in the FCAees31 U.S.C. § 3729(a) (1994), “courtray take
it as given that Congress has legislated with an expectatioméhatimciple will apply except

‘when a statutory purpose to the contrary is eviderAstoria Fed. Sav. & Loan AssVv.

Soliming, 501 U.S. 104, 108 (1991) (quoting Isbrandtsen Co. v. Johnson, 343 U.S. 779, 783

(1952)). Where draudulent inducement claim is based on the defersléaiture to disclose
material facts, rather than affirmative misrepresentatiothat nondisclosure of a fact can

constitutea fraudulent misrepresetion. Intelsat USA Sales Corp. v. Jubéeh, Inc, 24 F.

Supp. 3d 32, 47 (D.D.C. 2014). While “mere silence does not constituteuinbass there is a

duty to speak,id. (quoting Kapiloff v. Abington Plaza Corp., 59 A.2d 516, 517 (D.C. 1948))

accordSundberg v. TTR Realty, LLC, 109 A.3d 1123, 1131 (D.C. 2015), a duty to speak arises

“when there is some special relationship or contact between the parties justiéyingposition

of a duty’! Jefferson v. Collins, 905 F. Supp. 2d 269, 287 (D.D.C. 2GE&yenerally

RESTATEMENT (SECOND) OF TORTS 8 551(2) (1976). One such relationship or contact afases

a result of a partial disclosurérom one contracting party to anotheegdntelect Corp. v. Cellco

Partneship GP, 160 F. Supp. 3d 157, 187 (D.D.C. 2qi@grnal citationand quotation marks

omitted) or where the “disclosure of the omitted fact is necessaoyderto make adefendat’s

affirmative statements not misleadingritelsat USA Sales Corp. yuchTech, Inc, 24 F. Supp.

3d at 47.“[U] nder the familiar principle that when one undertakes to speak, either voluntarily or
in response to inquiry, he must notystate truly what he tells but also must soppress or
conceal any facts within his knowledge whichtenglly qualify those statedf he speaks at all

he must mke a full and fair disclosure Kapiloff v. Abington Plaza Corp., 59 A.2d at 518

(internal quotation marks omitted).
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While Toyobo had no direct contractual relationship with the United States —
only Second Chance and the other vest manufacturers did — from 1995 to 2005 Toyobo publicly
and privately shared information on a regular basis with the United §tatesally and federal
scientists specificallySeesupraat 48. As far back as Toyobo’s 1986mmunications with the
United StatesToyobo emphasized Zylon’s performance in conditions of “high temperature” as
well as “moisture” and “humidity.”See e.qg, US Supp., Ex. 24 at PDF pages 147-48 [Dkt. 195];
id., Ex. 51 at PDF page 2 [Dkt. 195-2]. Those representations — presumably Toyobo’s true
beliefs at the time— were part of the basis for the United States agreeing with Second Chance to
enter into contracts for Second Chance to sell Zylon bulletproof vests on the GSAS4AS.

First Stoker Declaration {$8 But as the record demonstrates, Toyobo had reason to change its
view but failed to fully disclose what it knew.

From 1995 until March 2001, Toyobo’s communications with the United States
took the form of promotional materialdn March 2001, Toyobo’s internal Zylon testing showed
degradation relating to aging. US Supp., Ex. 90 at 1-2 [Dkt. 195-2]. Beginning in July 2001,
Toyobo’s testing data began to show degradation related to Zylon’s use in corafitieas and
humidity, and Toyobo thought it should “enlighten the bulletproof [vest] customers” about what
it had learned.”ld., Ex. 52 at PDF pages 13k At the same tim,0yobo began sending
regular letters and ematis the United Statesoncerningts testingdata. _Seee.q, id., Exs. 622
at PDF pages 8141 [Dkt. 195] seealsosupraat 5 And by Decembe2001, Toyobo’s ZKP
project had extensive data supporting its conclusiomaerorialized across multiple repofts
that Zylon’s performance declined 7% over two years under conditions of heat and huahidity,
least in partue to the presence of phosphorus, which the researchers in Toyobo’'s ZKP project

deemed “an extremely serious probldim’ Zylon’s use in ballistis applications.Id., Ex. 49 at
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PDF pages 92, 94 [Dkt. 196]; id., Ex. 65 at PDF page d&&hlsosupraat 6 But Toyobo did
not disclose this more serious information about degradation.

From July 2001 until July 2005, Toyopatrtially disclosedhe degradation
problem to vest manufacturers and the United States, incltmifaderal scietists. It explained
the degradation problem in bland, non-urgent language thagheof quarterly(and later,
semtannual)letters as well asn various pulit statementghat contained the bare minimum
amount of Zylon testing data to illustrate the degradation problem. US Supp., Exs. @32 at P
pages 81-141 [Dkt. 195f. Those letterand publicstatementsailed to communicat&oyobo’s
findings —reachedn December 2001 -that(1) degradation under conditions of heat and
humidity was an “extremely serious problem” for Zylon’s use in ballistipdicgiions id., Ex.

65 at PDF page 159 [Dkt. 19€{nd(2) “the cause” of degradation was “residual solvent
(phosphoric acid).”ld., Ex. 49 at PDF pages 92, 94. The Court considers Toyobo’s quarterly
updates to be partial and perhaps misleading disclosures because theydgtoriisy

degradation in conditions of heat and humidity fail to communicate whatolyobo knew to be
theseverity and cause

In addition to simply downplaying the problem of Zylon degradation, the Court
finds that Toyobanade severatatements to the United States thrag couldcharitably consider
partial disclosurg, but a jury may find to be outright misdirectiofirst, Toyobo failed to
mentionits December 200 phosphorus testing dadatwo critical junctures(1) in August 2002
when a federal scientist indicated was looking into phosphorus as a potential cause of the

degradationid., Ex. 47 at PDF page 119 [Dkt. 195-1]; id., Ex. 48 at PDF page 122; and (2) in

20 Again, he United States was aware of Toyobo’s public statements and was in
receiptof the quarterly data letters that Toyobo sent from 2001 through 2005. US Supp. at 9.
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July 2005 when Toyobo issuegheess releasgtatingthat it was “not aware of any legitimate
scientificevidence showingthatphosphoric acid is responsible for Zylon’s degradation. Id.,

Ex. 86 at PDF page 125 [Dkt. 195-2]. Secahdppears thatoyoboattempted to divert a

federal scientist’s attention from degradatissues during a May 2003 email exchange in which
Toyobo averredhat ithad “improve[d] [the] heat/humidity problem.” Id., Ex. 51 at PDF page 2.
But from what rate of degradation had Zylon “improved”? No record evidence sulistatiia
alleged improvement — nor could it, given the testing data contained in the record. Third,
Toyobo continued from 2001 through 2005 to represent that Zyloapyaspriate “for ballistic
use,’id., Ex. 86 at PDF page 125, even though its December 2001 testing revealed the opposite.
Thesepartialstatemert “suppress or concefglfacts within[the speaker’'sknowledge which

materially qualify those statéd SeeKapiloff v. Abington Plaza Corp., 59 A.2d at 5@8ternal

guotation marks omitted).
For these reasons, the Court concludes thaefatial disclosures triggered

Toyobo’s duty tadisclose itdarge amount ofontrary testing dataSeeKapiloff v. Abington

Plaza Corp.59 A.2dat518 ([W] hen one undertakes to speak, . . . he madte a full and fair
disclosure.j (internal quotation marks omitted.he Court findghat Toyobo’s partial
disclosurego the United States- at the same time as thited States was contracting with the
other vest manufacturers under @8A MAS —to be fraudulent omissiong.he United States
therefore has demonstrated a genuine issue of material fact concerning itteggfedits
fraudulent inducement FCA claim against Toyobmamely,“that Toyobo made fraudulent

representations or omissions.” United States v. Second Chance Body Armor I6dyR01

3033937, at *4.
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One final dispute among the parties is the date that marks the beginning of the
alleged fraud. The United States urges that March 2001 is the correct date, but the Court
disagrees.Toyobo'’s testing data from March 2001 demonstrated that Zylon degraded due to age,
not due to its exposure to conditions of heat and humidity. US Supp., Ex. 9JRkL-P95-2].

That distinctions important because the most harmful data that Toyobo never disclosed to the
United States concerned the severitypion degradation due to its exposure to conditions of
heat and humidity, not due to ageeesupraat26-28. The Court therefore finds that July 2001

is theearliest date on which Toyobo learned of testing data showing that Zylon degnaléed u
conditions of heat and humidity. US Supp., Ex. 52 at PDF pages 13-14 [Dkt. X&¢&d8l§0

id., Ex. 95 at PDF page 167.

b. Materiality and Reliance
Once the United States has established that a defendant made a false
representationr omission, the FCAlsorequires proothat the omittear falseinformation was
materialandthat theUnited Statesvas“induced by, or relied on, the fraudulent statement or

omission when it awarded the contrdctUnited States ex rel. Westrick v. Second Chance Body

Armor Inc, 128 F. Supp. 3dt 18 (quotingUnited States ex rel. Thomas v. Siemens A& F.

Supp. 2d 540, 569 (B. Pa.2014),aff'd, 593 F. App’x 139 (3d Cir. 2014)). I essence, the
essential element of inducement or reliance is one of causéifiba.government] must show
that the false statements upon which [the government] relied, assuming filjsesmthat it did,

caused [the government] to award the contract at the rate that it iild.SeealsoD’Agostino

v. ev3, Inc., 845 F.3d 1, 7-8 (1st Cir. 201§)]he elements of [fraudulent inducement claims
include not just materiality lalso causatiw, the defendant’s conduct must cause the

government to make a payment or to forfeit money otyed
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The Court concludes that the Stoker declaratoveate genuine isssief material
fact as tahe United Stategeliance Kellie Stoker is a GSA employeeho “had primary
responsibility” for all of the GSA MAS contracts at issue in this casedst\2005 and 2013.
Second Stoker Declaratidnl?! In her declarations, Ms. Stokegtdiled the contract
modifications with all of the vest manufacturers, vitie dates of the naafications. First Stoker
Declaratio15-10; Second Stoker Declaratiffi5-7. As relevant tdhe issue omateriality,
Stokerattestghat “[i]f GSA had been provided in 2001 with Toyobo documents showing the
extent of Zylon’s degradation, GSA would have provided those documents to agencies within the
United States . . . for a scientific interpretation of the data to determine whath2ylon-
containing vests should remain on the GSA MAS schedule.” Second Stoker Declaration § 13.
She furthestateghat “[i]f GSA had known that Zylon was defective in bulletproof vests prior to
2005, GSA would have removed all Zylon-containing vests from the GSA MAS schedule
whenever that fact was determined by [government agencies], but could have alsoahrherso
than 2005 if Zylon Vest Manufacturers had voluntarily recalled their defective protulcts

1 16. She also claimithat the fact that Zylon “degrades unpredictably and quickly over time . . .

21 The Court will not consider Stoker’s third declaration, dated February 22, 2016,
which the United States submitted with its supplemental briefing. US Supp., Ex.. 198ki].
Discovery closed in these cases on February 22, 2013. December 13, 2012 Minute Order in Dkt.
07-1144. Rule 26(e) of the Federal Rules of Civil Procedure permits a party to frsappte
correct” declarations and other materials produced in discovery such as sStiotkery have
become “incomplete or incorrect” or “as orderedioy court.” ED. R.Civ. P. 26(e)(1)(A), (B).
Neither circumstance is present here. The Court will not permit the United Stabesstivap
new materiality arguments into the record at this late junctbegWannall v. Honeywell, Inc.,

775 F.3d 425, 429-30 (D.C. Cir. 2014) (finding “the district court did not abuse its discretion by
excluding the new [] declaration” where discovery had closed and declaration vaslynt

Reetz v. Jackseri76 F.R.D. 412, 414-15 (D.D.C. 1997) (party may not create genuine issues of
material fact by contradicting, embellishing, or “clarifying” prior sworritesny).
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and makes vests containing it defective was materi@3Aa’s decision to remove Zylon-
containing vests from the GSA MAS contracts with Zylon vest manufacturielsY’ 12.

Ms. Stoker also suggests in her declaratibatthe GSAdid notseek or consider
scientific information about Zylon’s propertiasch as strength and degradation whearaing
or modifying contracts, only pricing and warranty: “As part of the solioitgorocess with
GSA, vendors are required to make certain representations aloest gffered to commercial
customers, prices that will be offered to government customers, and agree teratbeartd
conditions, including, but not limited to, providing a warranty on their products.” Second Stoker
Declaration] 2. Carol Batesole, $ter’s colleague at GSA witkubstantially similar
responsibility for MAS contracts, answered “no” at her deposition when aske&A {did] any
sort of testing or product evaluation to determine whether any particular moldeled on the
commercial prie list was appropriate to be added to the [MAS€eToyobo’s Motion for
Partial Summary Judgment, Ex. 13 at 28251[Dkt. 27016 in Civil Action No. 04-0280]. She
explained that, in her personal negotiations with Second Chance over its MAS comtestt, “
things had to do with pricing, delivery terms, basic discount, quantity discount, [andjatggre
discount.” Id. at 29:5-29:12.

Soker’s statement thaih deciding whether to award or modify MAS contracts,
the GSAonly consideregricing andwhether vest manufacturers “provid[edjvarranty on their
products” suggesthat the GSAid not care whether Zylon degraded over time and under
conditions of heat and humidity. On the other hdutsl, Stoker also statélsat“agencies within
the UnitedStates would have used Toyobo’s Zylon testing data to conduct further tests and, if it
obtained bad results, terminated GSA MAS contracts with those vest manuaagingr Zylon

vests Second Stoker Declaration |, $8ealsoid. 1 12 (GSA removedylon-containing vests
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from GSA MAS once it learned that Zylon “degrades unpredictably and quicklytiowesi.
The August 2002 and May 2003 email exchanges between federal scientists and Toyobo show
that the United States was already conducting thist éasiing itself which suggests that the
United States was considering more than just pricing and warranty fattensmaking
contracting and payment decisions under the GSA M3&US Supp., Ex. 51 at 1 [Dkt.
195-2]. The Stoker declarations thareate a genuine issue of material fact as to whether
defendants’ false statements or omissions wapable of influencing the United States in the
negotiations and award of the GSA MAS contracts or contract modificatiorssiat liswill be
the province of the jury to resolvehether the United States cared solely about price and
warranty as defendants maintaom whether the United States would havenieated its GSA
MAS contractdhad it known earlier of Toyobo’s testing data.

The CourtrejectsToyobds argument in its supplemental brief for which it
cites no legal authority -thatbecausethere is no evidence of a single Toyobo statement about
Zylon in GSA'’s possession or thay GSA contracting officer ever saw any statemgnt b
Toyobo . . . there can be no ‘partial disclosure’ from Toyobo to the GSA.” Ds Supplt & 5.
sufficientunder the FCAhat Toyobo made its partial disclosure to the United States generally
and not GSA specifically because to hold otherwise would permit defendantape dability
when they make false statements to governmental actors other than those anakiegtp
decisions. In other words, the federal scientists who emailed Toyobo in August 2002yand Ma
2003 would have communicated directly or indirectly with 8taknd Batesolé Toyobo had
communicated the full scope of its Zylon testing datthose scientis@t the time SeeUS

Supp., Ex. 47 at PDF page 119 [Dkt. 195id], Ex. 51 at PDF page 2 [Dkt. 19%-2
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The Court finds that the Stoker declarations demongtratehere i genuine
issue of material fact as wehether defendants’ false representations or omissions would have
changedhe United Stategdayment decisionThe Court thereforwill denysummary judgment
to defendants’ on all of the Ued States’ fraudulent inducement FCA clam@siting to GSA

MAS contracts.

2. Express and Implied False Certification Claims
The United Stateasks the Court to reconsider Judge Robe@sjstembe#,
2015 Memorandum Opinion and Order with respect t@Kpeess and implied false certification
claimsin light of “several warranties provided by body armor manufacturers to GBlat” at
2-3. As discussedupraat 13-16,Judge Roberts limited the United States’ express and implied
false certification claims to thogg) “that arose after the 2008econd Chance] contract
modification was executed” and (2) that are based on defendants’ noncompliant¢e with t

Second Chance 6% catalog guarantee. UBgted States ex rel. Westrick v. Second Chance

Body Armor Inc, 128 F. Supp. 3d at 17. The United States amumes that “several warranties”

beyond the 6% contract guarantee also support express or implied falseatertifi@aims such
asthe three contract provisions athetwo other‘extra-contractuatonsiderations.” Mot. at
17-18;seealsosupraat 1012 (quoting the language of those provisions and considerations).
The Court concludes that reconsideration is not warranted on this issue. The
Courthasalready extensively reconsidered the United States’ implied false céidificdaim
against Second Chance and the other vest manufadtuligist of Escobar, ee Opinion and
Orderat 1212 (Mar. 31, 2017) [Dkt. 212], and addressed precisely the arguments the United
States raises herén its March 31, 2017 Opinion and Order, the Court fountlamis to revisit

Judge Roberts’s holding that the “the 68$alog guarantee was the only ‘term of the contract’
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that could give rise to an implied false certification claim under the,FidAat 11 (quoting

United States ex rel. Westrick v. Second Chance Body Armor Inc., 128 F. Supp. 3d 3 42, 17

that the“extra-contractual considerations .were not material to the United States’ payment
decisionunder the FCA.”Id. at 12. In addressing the implied false certification claim, the Court
agreed with Judge Roberts that, “hw¢ the three express clauses of the contrathe fiveyear
commercial warranty, the workmanship clause, and the new materials-elads@®ot impose a
durability requirementhe 6% catalog guarantee may,” af{av] hatever the ambiguous 6%
catalog guarantee means, it is for the jury to detittk at10. While the 6% guarantemnly
appears in the Second Chance contract, the Court’s analysis concernimgelmntract clauses
and the other two extra-contractual considerations applied equally to all the neshcharers.
Seeid. at 3.

Thatanalysis with respect to implied false certification also controls the
applicability of the contractual provisions and extra-contractual consolesat the United
States’ express false certification cldm@cause both claims turn on defendants’ noncompliance
with those provisionsThe United Stategontends in its motion for reconsideration that Judge
Roberts “never analyzed the different representatimenxde by the other body manufacturers as
to durability” Mot. at 16-17 (emphasis addedjhis Court’sOpinion and Order concerning
implied false certification clarifies that only the 6% catalog guaraatetnone of the other
provisions orextracontractuatonsiderationsnay impose a durability requiremeree
Opinion and Order at 10 (Mar. 31, 2017) [Dkt. 212]. That conclusion applies equally to the
United States’ express false certification claims becaiuegre is no genuine issue of material

fact as to whether those provisions or considerations impose a durability rezntirem
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noncompliancavith themcannot be a basis for the United States’ express false certification
theory of FCA liability.

For these reasons, the Cabhetrefore limitstie United States’ expretsse
certification claim under the FCA to its theory that the 6% catalog guaraatea durability

requirement.

1. CONCLUSION

Forthereasonsetforth in this Opinion, the Counwill grantthe United States’
motion for reconsideration in part and deny it in part. Toyobo’s alleged fioaadl claims
could have beguno earlier thaduly 2001, the earliest date on which Toyobo learned of
testing data showing that Zylon degraded under conditions of heat and humitliggher the
evidence presented by the téu States atial will support a finding of liability thaearly or
not until Second Chance made the 6% loajae giarantee sometime betwedumne 5, 2002,
andJuly 1, 2002remains to be seerRegardless, @y the following claims survive summary
judgment and shall proceed to trial:

1. Common lawclaims offraud and unjust enrichmerggainst all
defendants concerning both the BPVGPA and the GSA MAS;

2. Fraudulent inducement undbe FCA against all defendants concerning

both the BPVGPA and the GSA MAS;
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3. Expressand implied false cefication under the FCA agast all
defendants concerning only the GSA MAS and limiteth®United States’ theory that the
Second Chance®% catalog guaranteeas a durability requirement

An Order consistent with this Opinion shall issue this same day.

SOORDERED.
Is/
PAUL L. FRIEDMAN
DATE: July 14, 2017 United States District Judge
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