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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAgxrel.,
AARON J. WESTRICK, Ph.D.,

Plaintiffs,
V. Civil Action No. 04-0280 (PLF)

SECOND CHANCE BODY ARMOR, INC.,
etal,

Defendants.

MEMORANDUM OPINION AND ORDER

On January 5, 2018Jaintiff-relator Aaron J. Westrick filed aationin limine

[Dkt. No. 502] to exclude evidence of or reference to the relator’s characteooaqs. The
motion sought to prohibit defendants Toyobo America, Inc. and Toyobo Co. Ltd. (coligctivel
“Toyobo”) andpro sedefendants Thomas E. Bachner, Jr. and Richard C. Davis from submitting
evidence, questioning witnesses, or making arguni&itsethe jury related tdour specific
matters, describeas: (1) the false and incendiagflegations again®ilr. Westrickconcerning
inappropriate contact with a minor; (2) the related polygraphaksh byMr. Davis; (3)the
accidentakhooting ofMr. Davisby Mr. Westrickduring product testing for a bulletproof shield
in 2000 or 2001 and related events; and (4) the videotape recording of a 1997 firework# accide
at a show run by Second Chance Body ArmdviarDavis. The United States joined Mr.
Westrick’s motion.

Toyobo initially consented to the relief sought regardnggfirst two mattersOn

Januaryl9, 2018, Toyobo filed a response [Dkt. No. 517] indicating tls$dtconsented to the
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relief sought regardinthethird and fourthmatters In doing so, however, Toyobo notit it
reservedhe rightunder the applicable Federal Rules to introduce evidence and testimony at trial
concerning Mr. Westrick credibility and character for truthfulness other than the four specific
matters raised ithe instant motion. Mr. Bachnemailedhis responsgDkt. No. 520] to the

motionin limine on January 20, 2018, and it was docketed on January 22, 2018. In his response,

Mr. Bachnerexpressly statethat he does not oppose the relief sought regatdengrst two
matters His response does not address, and thus does not provide any substantive opposition to,
therelief sought regardinthe third and fourth matters. Althoubfr. Davis was served with the

motionin limine, he has not filed any response or opposition.

Considering the consent of Toyobo and kiack ofopposition from any other
party, the Court treats the motignlimine as concededith regard to the allegations against Mr.
Westrick concerning inappropriate contact with a minor and the related polygrafakéssby
Mr. Davis. The Court thus turns to the remaining two mattetise acidentalshooting andhe
fireworks accident

Rule 404 of the Federal Rules of Evidence prohibits a party from introducing
evidence of a person’s character, including evidence of a crime, wrooitpen act, to prove that
on a particular occasion the person acted in accordance with that characterstearesAlt,
Rule 404(b) permits admission of evidence of a crime, wrong, or other act onlytedlimi
circumstances FeD. R. EvID. 404(b). In determining whether such evidence is admissible under
Rule 404(b), the Court appliestwo-step analysis. First, the Court must determine whether “the
evidence [is] probative of some material issue [in the case] other than charbictiéed States
v. Clarke 24 F.3d 257, 264 (D.C. Cir. 1994). Evidence of a crime, wrong, or otheasdbe

used to provefor example;motive, opportunity, intent, preparation, plan, knowledge, identity,



or absence of mistake or accident.” &eb. R.EvID. 404(b). This is not aexclusve list of
permissiblepurposeshowever,so long as the evidence is not offered solely to prove character or

criminal propensity.SeeUnited States v. Miller895 F.2d 1431, 1436 (D.C. Cir. 19900; c

United States v. Mahdi, 598 F.3d 883, 891 (D.C. Cir. 2000ited States v. Pettiford17 F.3d

584, 588-89 (D.C. Cir. 2008). Second, if the Court determines that the evidence is admissible for
a relevant and proper purpose, the Court must decide whether it nevertheless shouldibe exc
under Rule 403 of the Federal Rules of Evidence because “its probative value istisllgsta
outweighed by a@anger of. . . unfair prejudice, confusing the issues, misleading the juryeundu
delay, wasting time, or needlesglsesenting cumulative evidenteFeD. R. EviD. 403;seealso

United States v. Clarke, 24 F.3d at 264 (“The second step requires that the evidence not be

inadmissible under Rule 403. Because virtually all material/glence is prejudicial in one way

or another, Rule 408pplies only where the prejudiceusfair. SeeUnited States v. Pettiford

517 F.3d at 59QUnited States v. Cassel92 F.3d 788, 796 (D.C. Cir. 2002).

Here, mththe accidental shooting and the fireworks accidectirred more than
fifteen yeas ago (the formein 2000 or 2001 and tHatterin 1997) Nofurther civil,
administrative, or criminal investigatishave occurred, nor have any charges lieenght
aganstMr. Westrickfor the underlying conductThe Court thus finds that both incidents are
irrelevant to the matters at issue in this False Claims Act saseeD. R.EviD. 401; FED. R.
EviD. 402, anchrenot offered for any purpose other thariraproper character evidencee
FED. R.EVID. 404(). Furthermoregven if such evidence were relevant and offered for a proper
purpose, any probative value would be substantially outweighed by the risk of unfairly
prejudicingMr. Westrickand confusing the juny presented at trialSeeFeD. R. EvID. 403

United States ex rel. BAmin v. George Washington Univ., 533 F. Supp. 2d 12, 45-47 (D.D.C.




2008). Evidence of the accidental shogtand the fireworks accideniwerefore isinadmissible
under Rule 404(b) and Rule 403.

Theonly potential ground for admission of this evidence would be Rule 608(b) of
the Federal Rules of Evidenc®ule 608(b) providesn relevant part

[E]xtrinsic evidence is not admissible to prove specific instarmte

a witness’s conduct in order to attack or support the witness’s

character for truthfulness. But the court may, on cross-

examiration, allow them to be inquired into if they are probative of

the character for truthfulness or untruthfulness oj:tl@witness;

or (2) another witness whose character the witness being cross

examired ras tefified about.
Neither the accidental shooting nor the videotape of the firevewekpobative ofMr.
WestricKs character for “truthfulness or untruthfulness.” Furthermore, as destat®veeven
were this evidencmarginally relevant, the Court would exclude it under Rule 403 because its

probative value is far outweighed by tiiek of unfairly prejudicing Mr. Westricland confusing

the jury. SeeFeD. R.EvID. 403;United Statesv. O’'Neal 844 F.3d 271, 276 (D.C. Cir. 2016).

For al of theforegoingreasons, it is hereby

ORDEREDthatMr. Westrick’'smotionin limine [Dkt. No. 502]to exclude
evidence of or reference kas character or prior acts GRANTED; and it is

FURTHER ORDEREDOhat Toyobo, Mr. Bachner, and Mr. Dawssall be
prohibited, pursuant to Federal Rules of Evidence 401, 402, 403, 404(b), &by BO&
introducingany evidence, questioning any witness, or presenting any anguathe jury
regarding (1) the allegations against Mr. Westrick concerning inappropriate contha w
minor; (2) the related polygraph test taken by Mr. Davisti8)accidentashooting of Mr. Davis

by Mr. Westrick during product testing for a bulletproof shield in 2000 or 2001 and atidrelat



events; and (4) the videotape recording of a 1997 fireworks accident at a show reory Se
Chance Body Armor or Mr. Davis.

SO ORDERED

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: February 1, 2018



