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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICAgxrel.,
AARON J. WESTRICK, Ph.D.,

Plaintiffs,
V. Civil Action No. 04-028QPLF)

SECOND CHANCE BODY ARMOR, INC.,
etal,

~ e e T e N

Defendants.

MEMORANDUM OPINION AND ORDER

In his pretrial brief [Dkt. No. 531], the relat@r. Aaron J.Westrick, askshe
Court to clarify whether the conspiracy cla@tsserted under the False Claims i&dtill alivein
this case and whether the parties may proegédhl, among other things, on a conspiracy theory
under Count ®f the United Statesecond mendedcomplaint. According t®r. Westrick,
Judge Richard W. Roberts, to whom tbésewas previaisly assigneddismissed the conspiracy

claimin therelated caseUnited States v. Toyobo Cda.td. (Civil Action No. 07-1144), but not

in theinstant caseUnited States ex rel. Westrick v. Second Chance Body Armor, Gieil

Action No. 04-0280).Dr. Westrick suggestthatthis Courtinadvertently created some
confusion about the matter in decisionof July 14, 2017 resolvintdpe United States’

subsequent motioior reconsideration SeeUnited States ex rel. Westrick v. Second Chance

Body Armor, Inc., 266 F. Supp. 3d 110 (D.D.C. 201¥he Court agrees.

In the Toyobocase(Civil Action No. 07-1144), Judge Robegsantedthe motion

of defendants Toyobo @apanyLtd. and Toyobo America, Inc. (collectively, “Toyobo”) to
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dismissthe conspiracyclaim between Toyobo anithe bulletproofvest manufactersother than

Secon Chance, which wasotnamed as a defendantthat @se. See United States v. Toyobo

Co. Ltd., 811 F. Supp. 2d 37, 51 (D.D.C. 2011). By contrast, in this Cage Action

No. 04-0280), Judge Roberts denied Toyolmttion to dismisshe conspiracglaim between

Toyobo and Seord Chance.SeeUnited Stateex rel. Westrick v. Second Chance Body Armor,

Inc., 685 F. Supp. 2d 129, 141 (D.D.C. 2010). He found that the four cornersanfi¢ineled

complaint contained detailed asseri@i meetings between Toyobo and SecohdrnCewhich

were sufficient “at thenotion to dismiss stafj¢éo allege a claim for conspiracyeeid.
Later,Judge Roberts considerdthe partiestrossmotions forpartial summary

judgment on vaous claimsassertedn both actions.SeeUnited States ex rel. Westrick v.

Second Chance Body Armor Inc., 128 F. Supp. 3d 1 (D.D.C. 2onsdenied in part sub

nom. United States v. Second Chance Body Armor Inc., No. 04-0280, 2016 WL 3033937

(D.D.C. Feb. 11, 2016). Judge Roberts denied in relevant part Toyobo’s motion for partial
summary judgmerds tothe conspiracy claim between Toyobo and Second Chance (Count 3).

SeeUnited States ex rel. Westrick v. Second Chance Body Armqrl#8.F. Supp. 3d at 19,

21-22. Althougtthe United Statemoved for reconsideration of Judge Robestsnmary

judgment opinionToyobodid not. SeeUnited States v. Second Chance Body Armor Inc., 2016

WL 3033937, at *1.

When the United Statded a second motion for reconsideration of Judge
Roberts’ summary judgment dsion, this Courtaddressed the conspiracy clafteged between
Toyobo and Second Chancetlre followingfootnote:

The United States’ supplementaldfrdescribes these events as a

conspiracy between Toyobo and Second Chance [additional

guotation marks omitted]. US Supp. at 15 n.43. Judge Roberts
previously rejecteé any such conspiracy, statingTHe



government’s allegations that the vest manufacturers were aware
by mid-2001 hatZylon was dedctive [] yet continued to sell

Zylon vests through 2005 are insufficient to aver that Toyobo and
the vest manufacturers agreed to anything. Moreover, the notion
that Toyobo conspired with the vest manufacturers is inconsistent
with the government’s allegations that Toyobo misrepresented the
extent and severity of Zylon’s degradation to the vest
manufacturers to induce them to continue tbtkeir vests to the
government.”

SeeUnited States ex rel. Westrick v. Second Chance Body Armor, Inc., 266 F. Supp. 3d at 116

n.8 (quoting United States v. Toyobo @td., 811 F. Supp. 2d at 51). The confusion to which

Dr. Westrick now pointsrose because the first sentence of the footnote refertieel to

conspiracy between Toyobo and Second Chatieged in lhe instant actiorCivil Action

No. 04-0280.The second sentence then incorrectly suggested that Judge Roberts had rejected
this same Toyobo-Second Chance conspiracy, when in fact he had not. The quotation which

follows is an excerpt frondudge Roberts’ earlier opinion, United States v. Toyobd €. 811

F. Supp. 2d at 5Hismissinghe conspiracyclaim asserted in thBoyobocase Civil Action
No. 07-1144, between Toyobo and the bulletproof vest matunéas other than Second Chance.
Accordingly, it is hereby
ORDERED thathe conspiracy claim asserted under the False Claims Act in
Count 3 of thdJnited Statessecond amended complametnainsat issue in this case and will be
decided following the bench trial currently set to begin on June 18, 2018.

SO ORDERED.

s/

PAUL L. FRIEDMAN
United States District Judge

DATE: April 18, 2018



