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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil Action No. 04-0798 (PLF)
ALL ASSETS HELD ATBANK JULIUS,
Baer & Company, Ltd., Guernsey
Branch, account number 121128, in the )
Name of Pavlo Lazarenko &t, )

)

)

)
)
)
)
)
)
)
)
)

Defendantdn Rem

OPINION
This matter is before the Court on the motjd@kt. No. 997] ofclaimants
Alexander, Ekaterina, and LaciL.azarenko (collectively, “claimarijsto reconsidethe portion
of theCourt’s inion of August 3, 201®fenyingthemleave to plead an EightAmendment

excessive fineaffirmativedefense.SeeUnited States v. All Assets Held at Bank Julius Baer &

Co., Ltd, 268 F. Supp. 3d 135 (D.D.C. 2017). Upon careful consideration of the parittsn

submissionsthe relevant legal authoritieand the entire record in this case, the Cailitdeny

claimants’motion?

! The Court has reviewed the following documents in resolving the pending
motion, including the exhibits attached there@omplaint(*Compl.”) [Dkt. No. 1]; Verified
Claim and Statement of Interest by Alexander Lazarenko for Himself angesd for Lecia
Lazarenkocand Ekaterina Lazarenko (“First Claim”) [Dkt. No. 4]; Answer by Alexander
Lazarenko for Himself and as Agent for Lecia Lazarenko and Ekaterineebipa(*2004
Answer”) [Dkt. No. 8]; Amended Complaint (“Am. Compl.”) [Dkt. No. 20]; Claimants’ Mat
to Dismiss the First Amended Complaint (“Mot. to Dismiss Am. Compl.”) [Dkt. No. 27]pBe&c
Verified Claim and Statement of Interest by Alexander Lazarenko for Hienselas Agent for
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I. FACTUAL AND PROCEDURAL BACKGROUND
The Court’s prior opinions summarize thectual andorocedural history of this
case, starting with the criminal prosecutiorcleimants’father, PavelLazarenkgand continuing

through this long-running remcivil forfeiture proceedingSee e.g, United States v. All

Assets Held at Bank Julius Baer & Co., Ltd., 307 F.R.D. 249, 250-51 (D.D.C. 2014); United

States v. All Assets Held at Bank Julius Baer & Co., Ltd., 959 F. Supp. 2d 81, 84-94 (D.D.C.

2013); United States v. All Assets Held at Bank Julius Baer & Co., Ltd., 772 F. Supp. 2d 205,

207-08 (D.D.C. 2011); United States v. All Assets Held at Bank Julius Baer & Co., Ltd., 571 F.

Supp. 2d 1, 3-6 (D.D.C. 2008). In bri€favel Lazarenko wasprominent Ukrainian politician

Lecia Lazarenko and Ekaterina Lazarenko (“Second Claim”) [Dkt. No. 28]r Oefeying
Claimants’ Motion to Dismiss (“Orddden. Mot. to Dismiss”) [Dkt. No. 63]; Memorandum
Opinion and OrdebDen. Motion for Partial Reconsideration (“Mem. Op.@rderDen. Mot. for
Recons)) [Dkt. No. 85]; United States’ Motion to Strike the Claim of Alexander Lazarenko fo
Himself and as Agent for Lecia Lazarenko and Ekaterina Lazaiéhka. to Strike”) [Dkt. No.
363] and Memorandum of Law in Support (“Mtd. StrikeMem.”) [Dkt. No. 363-1]; Opposition
to United States’ Motion to Strike@pp’n to Mot. to Strike”) [Dkt. No. 380] and Declaration of
Doron Weinberg (“Weinberg Decl.”) [Dkt. No. 380-1]; United States’ Reply in Suppots of i
Motion to Strike (“Reply to Mot. to Strike”) [Dkt. No. 397]; Second Amended Discovery
Scheduling Order (Nov. 16, 2015) [Dkt. No. 494]; Order Denying United States’ Motion to
Strike (“OrderDen.Mot. to Striké) [Dkt. No. 850]; Claimants’ Motion for Leave to File an
Answer to the Amended Complaint (“Mot. for Leave”) [Dkt. No. 877] and Proposed Answer
[Dkt. No. 877-2]; United States’ Opposition to Motion for Leave (“Opp’n to MotLave”)
[Dkt. No. 891]; Claimants’ Reply in Support of their Motion for Leave (“Reply to Mut. f
Leave”) [Dkt. No. 899]; Scheduling Order (May 17, 2017) [Dkt. No. 966]; May 16, 2017
Discovery Hearing TranscritMay 16, 2017 Hr’g Tr.”) [Dkt. No. 986]; Claimants’ 2017
Answer to the Amended Complaint (2017 Answer to Am. Compl.”) [Dkt. No. 995]; Claimants’
Motion for Reconsideration of the Court’s August 3, 2017 Opinion (“MotRieons.”) [Okt.

No. 997]; United States’ Opposition to Motion for Reconsideration (“Opp’n to Mot. for
Recons.”) [Dkt. No. 1004]; Claimants’ Reply in Support of their Motion for Reconsideration
(“Reply to Mot. for Recons.”) [Dkt. No. 1008]; Claimants’ Supplemental Memorandum in
Support of their Motion for Reconsideration (“Claimants’ Suppl. Mem.”) [Dkt. No. 1070];
Memorandum Opinion and Order Regarding Motion for Reconsideration (“Mem. Opdé&r
Regarding Mot. foRecons’) [Dkt. No. 1071]; United States’ SupplemenBaiefing (*U.S.
Suppl. Br.”) [Dkt. No. 1079]; Amended Scheduling Order (Feb. 5, 2018) [Dkt. No. 1085];
Claimants’ Response to United States’ Supplemental Briefing (“Claimants|. 8rgjp [Dkt.

No. 1088]; and Amended Scheduling Order (Mar. 23, 2018) [Dkt. No. 1091].



who, with theaid of various associates, wasbte to acquire hundreds of millions of United
States dollars through a variety of acts of fraud, extortion, bribery, misaggropand/or

embezlement’committed during the 19904&Jnited States v. All Assets Held at Bank Julius

Baer & Co., Ltd, 959 F. Supp. 2d at 85 (quoting Am. Compl. 1 1, 10).

A. The Samante Assets

As relevant to the present motion for reconsiderationJthiged States filed its
original complaintin 2004 seekindporfeiture of inter alia, “[a]ll funds on deposdtCreditSuisse
(GuernseylLimited, in accountnumber 4161@n thenameof Samantd.imited asTrusteeof the
Balford Trust” Compl. { 5(b). The Court will refer to the funithat the United States identified
in paragraph 5(b) of the originebmplaint—as well aghe additionalfunds associated tti
another account numbelentifiedin the amended complaintas the “Samante assets.”

Claimantdfiled a claimin June 2004 asserting their beneficial or ownership
interest solely in the Samante assets. Faes¢ Claim In August 2004¢laimants filed amnswer
to the originakkomplaint asserting five affirmative defenses, includingj nnocent hterestDue
Process’affirmative defense undéne Fifth Amendment:

As afifth affirmative defense to the Complaint, [claimantsjd

each of them, assert that their interests in the defendant traseres

innocent, in that claimants have at no time had any knowledge of

any of the acts or omissions alleged in the Complaint for

Forfeiture. Accordingly, their interests in defendant property and

currency are not subject to forfeiture under the provisobristle

18, United States Code, § 981, and forfeiture is prohibited by the

Due Process Clause of the Fifth Amendmenth&United States

Constitution.

2004 Answer { 131Claimantsdid not plead or otherwise mention an Eighth Amendment

excessive fines affirmative defensetheir 2004 answer.



After the United States filed an amended complaint in 2€i@5nantsfiled a
second clainasserting an interest solely in the Samante aseSecond Claimas well as a
motion to dismiss thamended complat, sseMot. to DismissAm. Compl. The Court denied
the motion to dismiss in an order dated March 29, 286880rderDen. Mot. to Dismiss, and an

opinion dated July 9, 2008saUnited States v. All Assets Held at Bank Julius Baer & Co., Ltd.,

571 F. Supp. 2dt 17 Following the denial of their motion to dismiaada subsequent motion
for reconsideration on September 5, 26&:Mem. Op. &O0rderDen.Mot. for Recons.
claimantsdid not file ananswerto theamended complaint

In October2011, the United States wrotedaimants’ attorney and stated that “if
your clients do not file an appropriate Answer to the First Amended Complairdavusmitber 14,
2011, the United States will move to strike their Claimglét. to StrikeEx. Bat 2 Claimants’
attorney thankethe United States for its “courtesy in permitting” the late filivigt. to Strike

Ex. Cat 1, but did not filean answer to the amended complaint.

B. The United States’ Motido StrikeClaimants’Claim
In April 2015,the United States moved to strike claimantaim to theSamante
assets fonnter alia, failure to file an answeto the amended complaingeeMot. to Strike
Mem. at3-4.2 In response to the United States’ motion to stikamantsadmittedthat they
hadfailed to file an answepo the amended complaitds a result ofn oversight by their
counsel.” SeeOpp’n to Mot. toStrikeat 4 They attached a declaration from their attorney in

which the attorney averred that he remembered the October 2011 letter from tlkleSthtis

2 In November 2019\ agistrate Judge G. Michael Harveyo whom this case was

referred for the management of all discovestayeddiscoveryas to claimantsantil thirty days
after the adjudicatioof theUnited States'motionto strike. SeeSecond Amended Discovery
Scheduling Order (Nov. 16, 2015).



inviting him to file claimantsuntimelyanswer, but “failed to follow up or to insure that the
Answer was filed.”Weinberg Declat 4
OnJanuaryg, 2017, the CourtleniedtheUnited States’'motionto strike United

States v. All Assets Held at Bank Julius Baer & Co., Ltd., 228 F. Supp. 3d 118 (D.D.C. 2017).

TheCourtexcused claimantgailure to file an answer to the amended complaint becdbae
failure has not atlbprejudiced the United Statéggiventhattheallegations in thamended
complaintdid not substantiallyary from the original complaintwith respect to the Samante
assets Id. at 126. Finding no prejudice to the United Statesl&iynants’failure to file a
timely answeto the amended complaint, the Cadenied the United States’ motion to strike
andpermitted claimantto seekleave to file an answeiSeeid. The Court cautioneclaimants
however, as follows!The United States is free to again raise the issueepdghice in its
opposition to claimants’ motion for leave to file if, for example, claimants’ answeraries
the responses claimants made in their answer to the original complaintaigrapdos that are

idertical in the amended complaint . . .1d. at 126 n.2.

C. Claimants’ Motion for Leave to File an Amended Answer

As permitted by the Court its January 6, 2017 opinioclaimantsmovedfor
leave to file aranswerto theamended complainh February 2017 SeeMot. for Leave at 2
Their propose@nswerepeated their “innocent interedtie process” affirmative defense and
included for the first timean Eighth Amendment excessive fines affirmative defehgg hese
claimants allege thaheforfeiturein this cases excessivdecauséhe proportion oftainted’
funds(if any)is grosslydisproportionatéo the amount of the untaintéehdsthatplaintiff seeks
to forfeit.” SeeProposed Answer f 16Ihe United Statespposed the inclusion of the

excessive fineaffirmative defenseonthreegrounds (1) claimantswaived he newdefense by



failing to assert itn their2004answer; (2 claimantspledthe newdefense in a bare bones
manner that provided no notitethe United Statess to theunderlyng factual allegationsna
(3) adding the newdefensevould be unduly prejudicial because it would require “discovery
more voluminous [thanhit already required by the-eatry of[claimants] into thelitigation.
Opp’n to Mot. forLeave a#d-10. In their replyclaimantsarguel, inter alia, thatthe United
States would not be unduly prejudiced by the inclusion oéxicessive fines affirmative defense
becausédiscovery with respect tfrlaimantsjremains open.” Reply to Mot. flueave at 45.
While claimants’ motiorior leave was pending, Magistrate Judge Haivelg a
discovery conferencen May 16, 2017. As noted previouskgesupraat4 n.2, dscovery aso
claimantswasstayedbeginning on November 16, 2015 until thirty days after the adjudication of
the United States’ motion to strike claimarndlaim, which the Court denied on January 6, 2017.
Seesupraat 5. On May I7, 2017 MagistrateJudge Harveyssueda scheduling order providing
thatfact discoveryas toclaimantswouldbeginon the dayhatclaimantdiled ananswerto the
amended complaint and wouttbseninetydays later._Se8cheduling Order (May 17, 2017).
Magistrate Judge Harvdyrtherheldthatthe United Statesould petition the Court for
additional discovergfter the ninetyday period.SeeMay 16, 2017 Hr'g Trat 4344.
On August 3, 2017, the Court granted in part and denied iclpartants’motion

for leave to file an answeo theamendedcomplaint. United States v. All Assets Held at Bank

Julius,Baer & Co., Ltd, 268 F. Supp. 3dt148. The Court deniedlaimantsrequest foleave

to pleadan Eighth Amadment excessive fingdfirmative defense becaugermitting the new
defensé‘at this stage of the litigation would prejudice the United Stagestroducing
burdensome discovery with respect to a new legal isddeat145-46. Having ruled on

prejudice grounds, the Court did meaichthe United States’arguments regardingaiver andhe



properpleadingstandardvith respect to the excessifiees affirmative defenseSeeid. The
Courtallowedclaimantsto file an answer assertirmjack of probable cause affirmative defense
and adding supplemental languageertain other defenses that, unlike the excessive fines
affirmative defenseyerepledin the original answer in 2004d. at 146-48

Based on the Court’s opinion of August 3, 20dd@imantsfiled an answeto the
amended complaint on August 7, 2017, which didassert an Eighth Amendment excessive
fines affirmative defenseSee2017 Answer to Am. Compl. d€tdiscoveryasto claimants
began on August 7, 2013eeScheduling Order (May 17, 2017), and is set to close on May 21,

2018. SeeAmended Scheduling Order (Mar. 23, 2038).

D. Claimants’ Motion for Reconsideration

On August 16, 201¢laimantsfiled the instantmotionfor reconsideration of the
Court’'sAugust 3, 2017 opinionSeeMot. for Recons.As describeanore fully belowseeinfra
at 10, ther maincontention is that reconsideration is warranted because, contrary to the Court’s
August 2017 decisiorihe United Statesvill not be unfairly prejudicelly the inclusion of the
excessive fineaffirmative defense.SeeMot. for Reconsat 1-:2. At the Court’s request, in
Januaryand Februarg018, the parties provided supplemental briefing on the interplay between
the innocent owner defense and the excessive diffiesative defense SeeMem. Op. & Order

RegardingMot. for Recons

3 The Court notes that Magistrate Judge Harvey imposed an addgiapalf
discovery on November 14, 2017, which was lifted on February 5, ZBd&\mended
Scheduling Order (Feb. 5, 2018



Il. DISCUSSION
A. Motion for Reconsideration
The Federal Rules of Civil Procedure do not specifically address motions for

reconsiderationSeeEstate of Klieman v. Palestinian Auth., 82 F. Supp. 3d 237, 241-42 (D.D.C.

2015). “While the most analogous rule is Rule 60, which previdief from a final judgment
or order, motions to reconsider interlocutory orders are not governed by Rule 60(bhdnit ra
such determinations ‘are within the discretion of the trial coutt:"at 242 (quotindKeystone

Tobacco Co. v. U.S. Tobacco Co., 217 F.R.D. 235, 237 (D.D.C. 2G6@8atsoFeD. R.Civ.

P.54(b) (“[A]lny order or other decision, however designated, that adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the parties . . . may bedeatisay time
before the entry of a judgment adjudicating all the claims and all the partids’ aiggh

liabilities.”); Langevine v. District of Columbia, 106 F.3d 1018, 1023 (D.C. Cir. 1997)

(“Interlocutory orders are not subject to the law of the case doctrine andwazgxs de
reconstlered prior to final judgment(titations omitted)).

This judicial discretion is broad. While the judicial interest in finality disfavors
reconsideration, a district court has inherent authority to reconsideteriocutory orders “as

justice requires.”"SeeWannall v. Honeywell Int’l, Inc., 292 F.R.D. 26, 30-31 (D.D.C. 2013),

aff'd sub nomWannall v. Honeywell, In¢.775 F.3d 425 (D.C. Cir. 2014) (citations omitted).

Although the “as justice requires” standard may be imprecise, it is at leaghelearcourt has
“more flexibility in applying Rule 5@) than in determining whether reconsideration is
appropriate under Rules 59(e) and 60(I8€eid. at 30, 32 (internal quotations and citation

omitted).



To determine whether justice requires reconsideration of an interlocutory
decision, courts look to whether the moving party has demonstrated “(1) an interciesnyg
in the law; (2) the discovery of new evidence not previously available; or (Baaestor of law

in the first order’ Klayman v. Judicial Watch, Inc., No. 06-0670, 2018 WL 953327, at *3

(D.D.C. Feb. 20, 2018itations omitted) Even where none of these three factors is present,
“the Court may nevertheless elect to grant a motion for reconsideratioreifafeeother good

reasons for doing so.”_Cobell v. Norton, 355 F. Supp. 2d 531, 540 (D.D.C. Zafisdxample,

justice may require revision where “the Court has patently misunderstooty ahparmade a
decision outside the adversarial issues presented to the Court by the partiess [pglde an

error not of reasoning but of apprehension . .SeeSingh v. George Washington Univ., 383 F.

Supp. 2d 99, 101 (D.D.C. 2005) (internal quotations and citation omisehtso Stewart v.
FCC, 189 F. Supp. 3d 170, 173 (D.D.C. 2016).
The efficient administration of justicgequires, however, that there be good
reason for a court to reconsider an issue already litigated by the parties: ‘4§Wjgants have
once battled for the court’s decision, they should neither be required, nor without good reason

permitted, to battléor it again.” Isse v. American Uniy544 F. Supp. 2d 25, 30 (D.D.C. 2008)

(quoting_Singh v. George Washington Univ., 383 F. Supp. 2d at 101). Motions for

reconsideration “cannot be used as an opportunity to reargue facts and theories upon which a
courthas already ruled, nor as a vehicle for presenting theories or arguments lthatweu

been advanced earlierSeeKlayman v. Judicial Watch, Inc., 2018 WL 953327, a(¢iBations

omitted) Ultimately, the moving party has the burden to demonstrate “that reconsideration is
appropriate and that harm or injustice would result if reconsideration were deRBREIE Bank

Ltd. v. Mnuchin, 249 F. Supp. 3d 215, 222 (D.D.C. 2017) (quoting U.S. ex rel. Westrick v.




Second Chance Body Armor, Inc., 893 F. Supp. 2d 258, 268 (D.D.C. 26d4&3lsolsse v.

American Univ, 544 F. Supp. 2d at 29.

Within this framework, claimantgaise three objections to the Court’s opinion of
August 3, 2017 First, claimants argue that t@®urt did not addres=ertain new evidence or
“new datd — namely the May 2017 scheduling order issued by Magistrate Judge Harvey
grantingthe United Statesiinety days to conduct discovaelgarding claimants. Sééot. for
Recons. at 9. Secontlaimants argue that the Court basegregudice determination on
matters not presented by the partiepecifically, the issue of the additional discovery burden
upon theUnited Stateselated to the culpability of claimant§eeid. at 8. Thirdclaimants
argue that the United States had actual noiaeclaimants sought to contest their culpability for
purposes of the Eighth Amendment excessive fines affirmative defenseugyofithe
“innocent interest” defengied in their 2004 answeSeeid. at 6-:8. For the reasons that follow,
the Court concludes that claimants have not met their burden to demonstrate thadeestoonsi

is warranted.

B. TheMay 2017 Scheduling Ordés Not NewEvidence

First, claimants argue thegconsideration is warramtdecause th€ourt did not
address certain new evidence or “new Hatapecifically, the May 2017 scheduling order issued
by Magistrate Judge Harveyantingthe United Statesinety days to conduct discovery
regarding claimantsMot. for Reconsat 9. Claimants are incorrectThe Court was aware of
Magistrate Judge Harvey’s scheduling order of May 17, 2017 when it issued its opinion on
August 3, 2017. The Court’'sconcerns about undue prejudice were based on the volume of
discovery thait believedwould be required by adding a new affirmative defdehatintroduced

a new legal issue at this late stage of the litigat®eeUnited States v. All Assets Held at Bank

10



Julius Baer & Co., Ltd., 268 F. Supp. 3d at 145-F6eMay 2017schedulingordertherefore

does not amount to new evidence not previously avaijaslgying reconsideration of the

Court’s earlier opiniori.

C. The Issue¥/ere Presented By the Parties

Secondgclaimants argue that reconsideration is warranted betaeisgourt
based its prejudice determination on matters not presented by the partgsticular the issue
of the additional discovery burden upon theited Stateselated to the culpability of claimants.
SeeMot. for Recons. at 8Claimants are mistakerl.he United States specificalyygued in its
oppositionto claimants’ motion for leave thatldingthe excessive fineaffirmative defense
would result in prejudice to the United States due to the “voluminous” discovery that would
follow. Opp’n to Mot. forLeave at 4, 90. Qaimantsrespondedy emphasizinghat
“discovery with respect tfrlaimantsjremains open. Therefore, the Government is free to take
discovery with respect to these affirmative defenses n&eply to Mot.for Leave at 45. The
Court’sconsideratiorof theundue prejudicéhatwould result from including the excessive fines
affirmative defensg¢herefore did noéxceed the scope of tiesues presented and does not

warrant reconsideration.

4 In discussing the May 2017 scheduling order, claimants point to certain discovery
requests served by the United States shortly after the Court’s August 3, 2017 opgaMot.S
for ReconsEx. 1; Mot. for Recons. Ex. 2. Claimants note thaj tursory review of the
Government’s written discovery reveals the broad nature of . . . the inquiry which the
Government seeks.” Mot. for Recoas9. To the extent that claimants frame these discovery
requests as new evidence meriting reconsideration, claimants are mistakenréasons
discussednfra at14-15

11



D. Actual Notice to the United States and Prejudice

Third, claimants argue thatconsideration is warranted becatseUnited States
had actual noticéhat claimants sought to contest their culpability for purposes of the Eighth
Amendment excessive fines affirmative defense by virtue dfitimocent interestdefensdhat
claimantspled in their 2004 answeMot. for Recons. at 6-8. Unlike their first two arguments
in support of reconsiderationacmants do not attempo fit this argument within th&kule 54(b)
framework Seesupraat 810. In attemptingto discern how this particulahallengeo the
Court’'sAugust 3, 2017 opiniomight fit into theRule 54(b) frameworlor reconsideration, the
Court sees only two possible argumen(s) the Court’'s determination thakaimants’
culpability would raise a new legal issisea clear error of lanseeMot. for Reconsat 7; and
(2) theUnited Statesdiscovery requests servetortlyafter the Court issued itginion
constitutenew evidencealling into doubt whethehe United States would suffer prejudice if it
now were required tengage irdiscovery regarding claimants’ calpility for purposes of the
excessive fineaffirmative defenseSeeid. at 69.°

In its opinion denyinglaimantdeaveto assert an Eighth Amendment excessive
fines affirmative defensehe Court focused on the prejudice to the United States that would
result from introducing burdensome discovery with respect to a new legal iskuntéd States

v. All Assets Held at Bank Julius, Baer & Co., Ltd., 268 F. Supp. 3d at 145-46. The “new legal

5

The United States asserts that claimants’ “innocent interest” defense has been
interpreted in this action as an assertion of the statutory innocent owner defemsEuddgC.
§ 983d). SeeU.S. Suppl. Br. at 3-4.

6 Based on claimants’ briefintheir argumentegarding actual notice and prejudice
to the United Statedoes not fit within the other potential grounds justifying reconsideration
under Rule 54(b), includingnter alia, an intervening change in the law, a decision outside the
adversarial issues presented to the Court by the pantias,error of apprehension a patent
misunderstanding by the Courtee€supraat9. The Courthereforedoes not address themere

12



issue” to which the Court referred was the culpabilitglaimants- that is,claimants’
participation or involvement in the criminal activity giving rise to the forfeitureyiRgon

United States v. Ferr®81 F.3d 1105 (9th Cir. 2012), the Court concluded that claimants’

culpability would be considered the Eighth Amendment excessive finasalysis|w]here, as
here,the person who committed the sole crime charged which gave riséeitafality is not the

property’s owner . . ..” United States v. All Assets Held at Bank Julius, Baer &t39.268F.

Supp. 3d at 146. Claimants’ culpability would be a “new” legal issue becaudaitbd States
did not charge claimants witttimes giving rise to the forfeitability of the Samante assets
their culpability therefore was not in disputie. at 145-46. Accordingly, the Court reasoned
that e United States “may have conducted initial discovery much differentligatliknown”
about the aed to demonstrate claimantsilpability. Id.

As to whether th€ourt committed &lear error of lawustifying reconsideration,
claimantscontendhat their culpability is nan facta “new legal issué SeeMot. for Recons.
at 7. They assert that litigation of tlisnocentinterest’defense necessarily raises the issiue
claimants’ culpabilitythe United Statesherefore had actual notice that claimants interided
contest theiculpability by virtue of théinnocent interestdefensdhatclaimantspled in 2004.
Id. at 1, 6-8. @Gimantsarguethat, as a resulthe United Statesan show no prejudice based on
lack of notice ifclaimantsnoware permittedo plead and pursuen excessive finesffirmative
defenseand the Court was wrong to conclude otherwise.

The Courthas made no clear error of law justifying reconsidenatin this basis.
TheD.C. Circuit has not yet decided wher the culpability of claimantsvhoare not charged
with crimes giving rise to the forfeitures to beconsidered in the excessive finequiry. In the

absence of controlling precedent, theu@ relied on persuasive authority from the Ninth Circuit

13



holding that claimants’ culpability would be considered in the excessivedinadygsis See

United States v. All Assets Held at Bank Julius, Baer & Co., Ltd., 268 F. Supp. 3d at 146 (citing

United States v. Ferr®81 F.3d 1105 (9th Cir. 2012)). Based on this determination, the Court

held that adding the excessive fines affirmative defense at this late stagepveudiice the
United Stated®y “introducing burdensome discovery with respeca new legal issue*that is

claimants’ culpability.United States v. All Assets Held at Bank Julius, Baer & Co., Ltd., 268 F.

Supp. 3d at 145-46. Claimants do arplicitly challenge the Court’s citation to United States v.

Ferrg 681 F.3d 1105 (9th Cir. 2018 its merits as an error of lavgther claimantsseem to
disagreewith the Court'sdetermination thaadding thenew legal issue of claimants’ culpability
would require burdensome discovetythis stage Because claimants merely exgdlseir
disagreement with the Court’s analysis respecting prejudice rather thafyidestear error of

law, reconsideration is not warranted on this baSeeKlayman v. Judicial Watch, Inc., 2018

WL 953327, at *4 (denying motion for reconsideratiomene thenovantidentified a mere
disagreement with the courémalysisrather thara clear error of layv’

The Court turns nexo whether the United States’ discovery requests constitute
new evidencealling into doubthe prejudice that thenited States would suffer if it now were
required tcengage irdiscovery regarding claimants’ culpability for purposes of the exeessiv
finesaffirmative defenseClaimants argue that the United States waulffier noprejudice
because discovery regardiknowledge for purposes of the “innocent interest” defense

“completely coextensiveith discoveryregardingculpability for purposes of the excessive

! In its briefing,the United States implicitly challengéise Court’s legal analysis in

relying onUnited States v. Ferr®81 F.3d 1105 (9th Cir. 2012), rather thia@ “majority of
courts” that have taken a different approach from that of the Ninth Ci8e&Opp’'n to Mot.
for Recons. at 14Because th&nited Sateshas not moved for reconsideration on this issue,
however, the Court does naddress ihere

14



fines affirmative defenseSeeReply to Mot. for Reconat 45. Qaimantsattachto their

motion for reconsideratiocertain discovery requests served by the United States shortly after
the Qurt issued its opinion of August 3, 2017eeMot. for ReconsEx. 1; Mot. for Recons. EX.
2. Claimantsontend that[a] cursory review of th&overnment’s written discovery reveals the
broad nature of . . . the inquiry which the Government seeks.” Mot. for Recons. at 9. To the
extent thatlaimantsframe theseliscovery requesi@snew evidencelemonstratinghat fact
discovery for the “innocent interesféfense and the excessive fiadfirmative defensas
“coextensive,'the Court is not persuaded. The discovery requests propounded by the United
Stategquite obviously were not available to the Court when it previously denied claimants
request for leave based on prejudice to the United Statesediscovery request however,
merely reflect what both theoQrt and the parties knew based\agistrate Judge Harvey’'s

May 2017 scheduling ordethe United States was entitled to seedcavery from claimants

after claimants filed an answer to the amended compl&egScheduling Order (May 17,

2017). Qaimantsdo not point to anything in thdiscoveryrequests that woulchange the

Court’s prior conclusion The United Statesliscovery requests therefore do not constitute new

evidence justifying reconsideration.
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I11. CONCLUSION
For the reasons set forth in this Opinion, the Court concludesldéivabats have
not demonstrated that justioequires reconsideration of the portion of tleu@'s opinion of
August 3, 2017denying them leave to plead an ElgAimendment excessive fines affirmative
defense.The Courtthereforewill denyclaimants’motionfor reconsideration [Dkt. No. 997].
An Order consistent with this Opiniamill issue this same day.

SO ORDERED.

Is/
PAUL L. FRIEDMAN
United States District Judge

DATE: April 4, 2018
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