UNITED STATES OF AMERICA v. ALL FUNDS ON DEPOSIT AT Doc. 304

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, )
Faintiff,
V. Civil Action No. 04-0798(PLF)

ALL ASSETS HELD AT
BANK JULIUS BAER & COMPANY, LTD.,

~— = N

Guernsey Branch, Account Number )
121128, in the name of Pavlo Lazarenko )
last valued at approximately $2 million )

in United States dollarst al.,

N N N

Defendant$n rem

OPINION

This is a civil action, brouglm rem in which the United States seeks forfeiture
of over $250 million scattered throughout bankamts located in Antigua and Barbuda,
Guernsey, Liechtenstein, Lithuania, and SwitzetlaA number of people, preferring that the
United States government not get this money, haeeviened to prevent ifsrfeiture. So far,
plaintiff United States has managed to dismiss ftieismaction seven of these intervening parties
and has successfully defeated a motion to dismiss the complaint.

The plaintiff now moves to dismisfn the action, for lack of standing, one
more claimant: European Federal Credit Bank Limited (“Eurofed”), an Antiguan bank in
liquidation. And here the plaiiff's winning streak comes tan end, because the Court
concludes that Eurofed, acting &gd through its appointed liquidas, has standing to contest

the forfeiture of the defendant assets thatlacated in Antigua and Barbuda. As for the
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remaining assets to which Eurofed laysralanowever — those located in Lithuania and
Switzerland — the Court agrees witte plaintiff that Eurofed tsanot demonstrated its standing
to contest their forfeiture. The Court therefaiiél grant the plaintiff smotion in part and deny

it in part?

. BACKGROUND
A. Nature of the Forfeiture Action

TheUnited Stategnitiated this litigation in 2004, seatg the forfeiture of money
that is allegedly traceable toseries of acts of “crimah fraud, extortion, bribery,
misappropriation, and money laundering” catrait by, among others, Pavel Ivanovich
Lazarenko, a.k.a. Pavlo Lazarenko, a prominent Ulenaipolitician who, with the aid of various
associates, was “able to acquire hundreds ofansliof United States dotathrough a variety of
acts of fraud, extortion, bribery, misapprogina and/or embezzlement” committed during the
1990s. Am. Compl. 11 1, 10. According to the Whifates, those illegal acts, and subsequent
attempts to launder the resulting criminal proceedslved the transfer of large sums of U.S.
dollars into and out of United States finandamaititutions. _Id. 11 11-13. The plaintiff seeks to

claim ownership of those sums of money purstafederal statutes that provide for the

! The documents reviewed by the Caarntesolving the peding motion include

the following: plaintiff's amended complaintAin. Compl.”); Eurofeds verified claim and
statement (“Euro. Cl.”); Eurofed’s answeE(fro. Ans.”); plaintiff's corrected motion for
summary judgment (“MSJ”) and supporting memorandum (“Mem.”); Eurofed’s opposition
(“Opp.”); plaintiff's reply (“Reply”); Eurded’s surreply (“Surreply”), and the various
declarations and statements of fact that thiegsahave included with their memoranda. The
Court has also reviewed its earlgibstantive opinions in this @dJnited States v. All Assets
Held at Bank Julius Baer & Co., Ltd., 571Supp. 2d 1 (D.D.C. 2008) (‘IPAssets I"); id., 664
F. Supp. 2d 97 (D.D.C. 2009)_(“All Asset$)llid., 772 F. Supp. 2d 191 (D.D.C. 2011) (“All
Assets lII"); id., 772 F. Supp. 2d 205 (D.D.C. 20LAIl Assets 1V”), appeal dismissed, 455 F.
App’x 3 (D.C. Cir. 2012).




forfeiture to the United States government afds traceable or otherwise related to criminal

activity that occurred at least in partthe United States. See id. | 1.

B. Eurofed and its Liquidation

As permitted by the civil forfeiture statutes, several parties filed claims in this
action asserting an irmest in specific property soughy the plaintiff and contesting its
forfeiture. Atissue here is the claim sutied by an Antiguan bank, Eurofed, which is now in
the process of being liquidated wndhe laws of Antigua. Theahtiff alleges that, before its
liquidation, Eurofed was used by zarenko to launder proceeds of kriminal activities. Over
$100 million of the funds named esremdefendants in the plaintiff's complaint are alleged to
have been formerly held on deposit for Laz&wes benefit at Eurofed. See Am. Compl.
15(d)-(h).

Eurofed, acting by and through its appoinigdidators (the'Liquidators”), has
intervened in this action, asserting an intere$itve of the specifigproperties being sought by
the plaintiff and named in paragraphs Sfapugh 5(h) of ta amended complaint:

Approximately $85.5 million in Unite&tates dollars held at Bank

of Nova Scotia (Antigua) in theame of the Registrar of the High

Court of Antigua & Barbuda;

Approximately $1.6 million in Unitedtates dollars held at Bank

of Nova Scotia (Antigua) in theame of the Registrar of the High

Court of Antigua & Barbuda;

All assets held aredit Suisse (Geneva), in account number 0251-

562927-6, in the name of European Federal Credit Bank Limited,

last valued at approximately $4.8 million in United States dollars;

All assets held at Banque S@8iance S.A. (Geneva) in account

number 5491, in the name of Bpean Federal Credit Bank

Limited, last valued at approrately $483,629.69 in United States
dollars;



All assets held at Vilniaus Bankas [Lithuania] held for the benefit
of European Federal Credit Bank Limited, formerly held at
accounts 073721 and 073420 at Bankiesmis in the name of
European Federal Credit Bank Limited, last valued at
approximately $29,344,05.35 in United States dollars.

Euro. Cl. at 3-4; seAm. Compl. § 5(d)-(h) Eurofed has also asserted an interest in the
plaintiff's catch-allin remdefendant: “All assets traceableth® above-mentioned proceeds and
property.” Am. Compl. %(j); see Euro. Cl. at %.
Because many of the arguments raised in connection with Eurofed’s standing to
contest the forfeiture of these assets himgé¢he precise details &urofed’s history and
liquidation, a detailed accouaft both is necessary.
The plaintiff alleges that Lazarenko aand associate, Peter Kiritchenko, obtained
a controlling interest in Eurofed in 1997, betng majority shareholders of the bank and
placing Lazarenko in control ofsiinvestment decisions. SeaiRtiff’'s Statement of Facts
(“Pl’s Stmnt.”) 11 1, 4. Lazarenko and his anai associates were both the bank’s primary
owners, the plaintiff alleges, and also itsnary depositors. Id. 1 2-4. According to the
plaintiff, the funds held by Eurofed on Lazarenko’s behalf were spread across a number of bank
accounts — one in Lazarenko’s own name and sikemames of corpate entities that he
allegedly controlled: Lady Lake Investments; Fairmont Group, Ltd.; Firststar Securities, Ltd.;
Guardian Investment Group, Ltd.; Nemuro IndiasiGroup; and Orby International, Ltd. Id.
1 5(d). Eurofed is alleged to have held secul@gosits for two of these companies as well. 1d.
According to the plaintiff, by #tnend of 1997 over $100 million of Lazarenko’s

money was held by Eurofed in these accounts. Pl.’s Stmnt. 4. In addition, the plaintiff alleges,

2 In addition to the Eurofed-relat@d remdefendants, the complaint also seeks

forfeiture of over $150 million in funds located@uernsey and Liechtenstein with no alleged
connection to Eurofed or Antigua. See Am. Compl. § 5(a)-(c), (i).
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approximately $1.6 million was formerly hebth deposit at Eurofed in the account of
Lazarenko’s associate Alex@er Milchenko._ld. § 5(e).

Eurofed’sLiquidatorsacknowledgehat in 1997 Lazarenko obtained an
ownership interest in the bank, but they protedack enough information to confirm that he
and his associates were thejonidy depositors._See EurofedStatement of Facts (“Euro.
Stmnt.”) § 3. The reason for this uncertainty, thay, is that in the course of their duties they
have not yet been able to determine whethe six companies allegedly affiliated with
Lazarenko truly were owned or controlled by hild. And the funds of those six companies
make up the bulk of the money at issue héra@zarenko’s personalnk account appears to
have held only approximately $150,000 by 198Bile the combined value of the six
companies’ accounts exceeded $93 million. Mueg, the Liquidators, while seemingly
acknowledging that Lazarenko exerted some inflteavver Eurofed’s actions and was more than
a mere depositor, do not concedat the exerted total control over the bank or its investment
decisions._Id. § 4. The Liquidators also emphasize that Eurofed held millions of dollars in
deposits from third parties who had no conrettvith Lazarenko. Id.; see Declaration of
Charles William Augustine Walwyn @ (estimating that innocentittl parties had in excess of
$25 million on deposit at Eurofed whérwent into liquidation).

Eurofed apparently maintained fewitsf deposits in Antigua itself. Instead, it
established “correspondent” bank accounts in its wame at various other financial institutions
around the world, in which it stored the bulktb&é money deposited by its customers. See
Declaration of Andrew Lewczylgx. P, at 5. “These correspomti®ank accounts were not held
for the benefit of any particular depositaag¢cording to the Liquidators. “As a result, a

customer’s deposits were not located in anyi@aer location or correspondent account.” Id.



at 8. In other words, if hypothetical Eurofedstomers Sally, Sam, and Sue each deposited $40
with Eurofed in Antigua, the bank may wellMeadivided that $120 aomg four of its own
correspondent bank accounts in Switzerland, Littaye_iechtenstein, and the United States
(placing, say, $30 into each account), making it isgilale to trace Sally’s $40 deposit to any of
Eurofed’s four correspondent accounts.

In 1999, Antiguan government authorsti®ith responsibility over financial
crimes began to investigate Efed. Walwyn Decl. § 2. Thatlfathe nation’s Office of Drug
and Money Laundering Control Policy (“ONDCP’pgied to the High Court of Justice of
Antigua and Barbuda for an order freezing alidfed assets linked to Lazarenko. Id. The High
Court granted this request in an order dd@etober 29, 1999, prohibiy Lazarenko and several
of his associates and affiliated companies fremoving any of their funds from Antigua or in
any way disposing of or diminishing those fundis., Ex. B, at 2. The apparent basis for this
restraining order was Lazarerikariminal prosecution in Switzerland on money laundering
charges, for which he was later convicted, #redalleged connection between those charges and
the funds held at Eurofed. See id., Ex. H.

On November 15, 1999, the Antiguan ficgl authorities placed Eurofed into
receivership, pursuant tbe International Business Corptioas Act of Antigua and Barbuda
(the “IBC Act”). See Declat#on of Nicolette M. Doherty, Exs. B, C. Charles Walwyn and
Donald Ward, from the accounting firm of &ivaterhouseCoopers Antigua, were appointed as
receiver-managers, and these appointments a@nfirmed on November 25, 1999 by the High
Court of Justice, which orderdide receivers to reorganize thenka See id., Exs. C, D. Under

the IBC Act, the receivers were charged, amohgrothings, with “taking into [their] custody



and control the property of the Bank” and “opegnand maintaining a bank account or accounts
for the moneys of the Bank coming under [their] control.” Id., Ex. C, at 1.

In fulfillment of theirresponsibilities, in latdlovember 1999 the receivers
transferred approximately $76 miltido Antigua that was being held in Eurofed correspondent
bank accounts located within the United StafBise Liquidators kephis money in a trust
account that they established feurofed funds. Pl.’s Stmnt. {{ 6-7; Euro. Stmnt. {{6-7.

On December 3, 1999, the High CionfrJustice rescinded its previous
receivership order and instead directed thaibted be liquidated and dissolved pursuant to the
IBC Act. See Walwyn Decl., Ex. E. Thewrt appointed Mr. Walwyn and Mr. Ward as
liquidators, providing that they hemunerated at an hourly rate their work from the funds of
the bank._Id., Ex. E, at®.

Under the IBC Act, a liquidator “must,” among other responsibilities, “take into
his custody and control the property of the coation,” “open and maintain a trust account for
the moneys of the corporation received and paicto him,” and, “after his final accounts are
approved by the court, didtite any remaining properof the corporation among the
shareholders according to their respective rightBC Act § 307(c), (d), (f). The Act also
permits a liquidator to “bring, defie or take part in any civigriminal or administrative action

or proceeding in the name of and on biebkthe corporatin.” 1d. § 308(1)(b).

3 By contrast, the Liguidators have natem able to secure the return of other

Eurofed funds that were held in overseasespondent accounts back to Antigua. Specifically,
Eurofed deposits are still being maintaine@dcounts at Credit Suisse in Switzerland (last
valued at approximately $4.8 million), Banque S&&ance S.A. in Switzerland (last valued at
nearly $500,000), and Vilniaus Bankas in Lithwiaflast valued at approximately $29.3 million).
The Eurofed deposits located a¢sle three institutions make up theemdefendants named in
paragraphs 5(f), 5(g), and 5(@fthe plaintiff's complaint.

4 The High Court of Justice later appointdbert Wilkinson to replace Mr. Ward.

Walwyn Decl. § 5.



On July 7, 2000, granting &x parteapplication by the ONDCP, the Antiguan
High Court of Justice issued an order dimegtihat “all funds of Pzl Lazarenko and all his
associated accounts frozen by Orafethis Court” (in October ofhe previous year) be forfeited
to the Antiguan government. Walwyn Decl., ExaF2. The Liquidators were ordered to pay
those funds — specified in the order as $114,919,356.82, “or such amount thereof as remains in
the Liquidators’ hands,” along with any accruetérest — into an Antiguan government bank
account at the Bank of Nova ScaiiaSt. John’s, Antigua. _Id.

Both Lazarenko and the Liquidators prom@ppealed this forfeiture order to the
Court of Appeal for Antigua and Barbudatb&é Eastern Caribbean Supreme Court. See
Walwyn Decl., Ex. H, at 1. Lazarenko also movesldppellate court for a stay of the forfeiture
order pending his appeal. Id., Ex. G, at 1e Qourt of Appeal granted Lazarenko’s motion for
a stay and ordered that, pending #ppeal, the funds Ipaced into an interest-bearing account
held at the Bank of Nova Scoiiathe name of the Registrar of the High Court of Justice. Id.
The preexisting freeze order from October 1999 remained in force. Id.

The Liquidators complied with the ordemd transferred the funds. This is how
the assets listed in paragraphs &)l 5(e) of the plaintiff's cont@int in this action came to be
“held at Bank of Nova ScotigAntigua) in the name of theegistrar of the High Court of
Antigua Barbuda.” Am. Compl. § 5(d), (e).

The Liquidators’ appeal of the JulyZQ00 Antiguan forfeiture order was stayed
by agreement of the parties, see Walwyn Decl. JE%.4, while Lazarenko’s appeal of that order
continued and ultimately succeeded. On April 27, 2001, the Court of Appeal ruled that the
October 29, 1999 freeze order and the July 7, 20@8ifiare order were not authorized by the

Antiguan money laundering statute untlee authority of which they ostensibly were issued.



The appellate court held thattae time of the orders no evidenhad been presented to the High
Court linking the funds on deposit at Eurdf@ith the money laundering crime for which
Lazarenko was convicted in SwitzerlandecBuse the Antiguan money laundering statute
required such a showing to be made, both theé&eeder and the forfeiture order were invalid.
Seeid., Ex. H, 1 1.

A few days after the Court of Appealed that the forfeiture and freeze orders
were invalid, the Antiguan money laundering authorities applied for a new freeze order from the
High Court of Justice. Tt court issued anothek parteorder on May 2, 2001, directing that
“[a]ll the rights and interests” of Lazarenko, “whethn his name or otheise,” be “frozen until
further order.” Walwyn Decl., Ex. |, 11 1-2. Thusder applied to any farests of Lazarenko in
money held “within the account maintained by thgiRegar . . . at the Stohn’s Branch of the
Nova Scotia Bank” or “within any account maimkd by the liquidatoref Eurofed Bank Ltd.”

Id.
In light of this new freeze order, Eded’s Liquidators applied for their own order

from the High Court of Justicetkr that month. The Liquidatoexplained to the court that the

money held in the account of the Registrathef High Court of Justice — where it had been

> The Justice on the Court of Appeal wduthored the judgment explained that the

forfeiture order was “premature” because it “dat comply with the strict provisions” of

Section 20(2a) of the Antiguan Money LaunderiRgevention) Act. Walwyn Decl., Ex. H,

1 17. Under the money laundering statute, thetcaled, “the property to be frozen must be
proved to have been derived from or connected with the offence committed in Switzerland. And
unlike the learned Trial Judge ..| am unable to see thaethequired connection has been
established. | am of the view that there wasvidence that the largam of money which the
learned Trial Judge ordered to be frozen wasrddrirom or in connection with the offence with
which [Lazarenko] was charged and convicted int&wand.” Id. § 31. Therefore, “the learned
Trial Judge had no power, authgrior jurisdiction to invoke seicin 20(2a) of the Act to make
the freezing order on October 29, 299t follows that the consgient forfeiture order made
under section 20(2a) must also be bad. lddieehis submission learned Counsel for the
Respondent recognized that it was for thetjguan government] to show under section 20(2a)
that the property, proceeds or instrumentalitiesaaithe time of the application derived from or
connected with the offence for which a person has been charged.” 1d. T 32.
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ordered deposited for safekeeping pending La#ars appeal of the now-vacated forfeiture
order — made up the vast majority of the liquicia estate. Walwyn Decl., Ex. J, ] 3-6. The
Liguidators further maintained that the innocdepositors and credi®iof Eurofed who were

not alleged by the government to be affiliated viilzarenko “have been prejudiced by the fact
that their funds have been removed from theidigtion together with the funds of [Lazarenko]
and place[d] in the account of the Registrdd” § 10. Accordingly, the Liquidators proposed a
pro ratadivision of the funds being held in tRegistrar’s account, undetich the funds of
Lazarenko and the six companies he allegedly chediroyould remain frozen in the Registrar’s
account, while the funds of the remaining third-pakpositors of Eurofed would be released to
the Liquidators for use in the liquidation. Id. § 7.

The Liquidators also described the bdsr their conclusions about which funds
should be regarded as Lazarenkiatex and remain frozen. As they explained, in view of the
new restraining order, which imposed restrici@nly on Lazarenko’s interests in Eurofed’s
funds, it had become necessary to “quantig/ftmds held by the Liquidators for Pavlo
Lazarenko and his alleged companieWalwyn Decl., Ex. J, at 5. Although Lazarenko himself
had asserted ownership of #ig companies alleged to bedar his control, and had made
claims in the liquidation for over $100 milliaf Eurofed funds based on that purported
ownership, the Liquidators stated that they haat treen able to indepdently verify ownership
of the companies.”_Id. at 6. Taking a censtive approach, the Liquidators recommended
treating the combined sum of the money azarenko’s personal bank account and the accounts
of the six companies over which he claimed ownershgosentiallyLazarenko-related for the
purposes of the freeze order. Since Lazaréh&fil] not provided any evidence supporting a

claim any higher than this” amount, the Liquidatoeasoned that the remainder of the funds

10



could safely be regarded as non-Lazarenko-mlatel used to fund the liquidation claims of
third-party depositors andteditors. _Id. at 6-7.

The Liquidators proposed, in other weythat all funds potentially related to
Lazarenko would remain in the Registrar’s accphat that the remainder of the funds, which
by all reports came from innocent third partiesrddeased to the Liquidators for use in funding
the liquidation” After pro ratacalculations and reductionsgethiquidators’ proposal called for
the release of nearly $20 million to the Lidators, while approximately $65 million in
potentially Lazarenko-relatedrids would stay in the Registrar’'s account. Id. at 10-11.

In an order dated November 6, 200% High Court of Justice granted the
Liquidators’ motion, over the objections of Lagako’s counsel. See Walwyn Decl., Ex. K.
The court directed the Registtarrelease the nearly $20 million from its account at the Bank of

Nova Scotia to the Liquidators “for the purposead rata payment to third party depositors and

6 The Liquidators also noted, howevemtthMr. Lazarenko claims ownership [of

the six companies] and no other claims to awhig have been made.” Walwyn Decl., Ex. J,
at 5; see Supplemental Declaration ob@&s William Augustine Walwyn, Ex. B (copy of
Lazarenko’s claim in Eurofed liquidation, statingtthhe is the beneficial owner” of all six
companies). A clear link between Lazarenko aedeéhcompanies is evident in certain financial
agreements between the companies and Edlirdfer instance, a document executed by the
Fairmont Group Ltd., authorizing Eurofed tdaddish a bank accourngrovides: “Physical
presence of Pavlo Lazarenko is required fomaliructions or changes to this account.”
Declaration of John J. Truex, Ex. G, at 1. Tiguidators report to thi€ourt in their motion
papers that the true owners of the six compastidShave not been proveor identified.” Euro.
Stmnt. § 2. The plaintiff spills a fair amount okiarguing that Lazarenko is fact the owner of
these companies and accusing the Liquidatoegtempting to “obscure” the scope of his
deposits with Eurofed. See Pl.’s Reply StmnR-dt While this matter may become important
later, nothing in this Opinion depends on wiegtor not Lazarenko is the owner of the six
companies.

! In the Liquidators’ words, “at thieme we proposed the 2003 segregation of

funds, we conservatively attributed those futdkazarenko to avoidny potential argument

that these funds could be subjexforfeiture. We certainly we not disclaiming any right to

use those funds in the future for liquidation msgs should the forfeiture fail, or if Lazarenko
were unable to prove his ownengluf those funds. We propostr division simply to provide

a mechanism to allow partial payment of third party claims and to keep the Eurofed liquidation
apace.” Walwyn Decl. § 14.
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creditors” and for expenses of the liquidati 1d. § 2. “The funds designated to Pavlo
Lazarenko and associated companies,” howeawtaling approximately $65 million, were to
“remain frozen at the Bank of Nova Scotia, Ayoi@, in the account oféRegistrar of the High
Court until further order.”_1d] 5. It is unclear whether Edeal funds allegedly held for the
benefit of Alexander Milchenko (approximately $1.6 million) were designated as being
potentially Lazarenko-related in the Liquidataralculations, and thus whether a corresponding
amount of money (reducgxto rata) was released to the Liquidasaas part of the approximately
$20 million they received. Seewezyk Decl., Ex. P, at 10-11.

Since the division of funds in 2003, the Liquidators reportttieat have worked
to validate third-party claims and haveedghe $20 million released to them to make
distributions to validated depts's and creditors. As dflarch 2012, they state, they had
validated approximately 74 claims submitt®dclaimants unrelated to Lazarenko and had
distributed over $14 million to those claimanBecause of the cap on the funds presently
available to them, however, and becausecthee 107 additional third-party depositors and
creditors whose claims have ny@t been validated, the Liquidasdnave paid the validated third-
party depositors and claimants opra ratabasis. They report thtte balance still owed to
these 74 validated third-partyaginants is $3,180,171. They alspos that the total value of
the “potential claims” of thadditional 107 third-party depositors and creditors whose claims
have not yet been validated is $6,966,692. “Thughe total potential remaining amount due to
third party depositors and creditors untethto Lazarenko is $10,146,823,” while the “total
unrestrained funds in the Liquidators’ possassi. . is $4,347,542, and therefore, there is a

deficit in the liquidation estate at least $5,799,280.” Walwyn Decl. 1 16-17.

12



C. Lazarenko’s Prosecution and thetibtion of this Forfeiture Action
Meanwhile, in the United Statdsazarenko was criminally prosecuted for
offenses stemming from his ajled laundering of money through &ncan banks. Indicted in
the Northern District of Califrnia on dozens of counts of conspiracy, money laundering, wire
fraud, and interstate transpdita of stolen property, Lazarka was convicted in June 2004 of
numerous counts — eight of which, for moneyridering and conspiracy, survived a post-trial

motion for a judgment of acquittal and an apgedahe Ninth Circuit. See United States v.

Lazarenko, 564 F.3d 1026, 1029-32, 1047 (9th Cir. 2009).

The plaintiff initiated civil forfeiturgoroceedings in this Court in May 2004. As
grounds for the forfeiture, the complaint allegamaral conduct by Lazarenko that is similar to
the charges levied against him in his crimipadsecution._See Am. Compl. §{ 120-155. This
Court’s jurisdiction rests on 28 U.S.C. § 1355&ad venue is proper hebbecause all of the
defendant properties are located in foreign beedounts, and “[w]henev@roperty subject to
forfeiture under the laws of the United Statelocated in a foreignauntry . . . an action or
proceeding for forfeiture may be brought . . the United States District Court for the District
of Columbia.” All Assets I, 571 F. Supp. ad7 & n.6 (quoting 28 U.S.C. § 1355(b)(2)); see

United States v. All Funds in Account Nos. 747.034/278, 747.009/278, & 747.714/278 in Banco

Espanol de Credito, Spai?95 F.3d 2, 26 (D.C. Cir. 2002).

The amended complaint includes eiglaims for forfeiture falling into two
general categories. The first forlaims for relief allege thdirect forfeiture of criminal
proceeds pursuant to 18 U.S.C. § 981(a)(1M®@)ch provides for the forfeiture of proceeds
from violation of certain enumerated criminal statutes or any offense constituting “specified

unlawful activity” as defined in 18 U.S.C. 8§ 1946§7). See Am. Compl. 1 120-139. The last
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four claims for relief allegéorfeiture of property involve in money laundering violations
pursuant to 18 U.S.C. § 981(a)(1)(A), which pr@ador the forfeiture of any property involved
in or traceable to a violation of the moriayndering provisions of 18 U.S.C. 88 1956 and 1957.
Am. Compl. 11 140-155. The plaintiff argues that all of the defendant properties are forfeitable
under either theory.

Civil forfeiture actions are governed by the procedures set forth in 18 U.S.C.
8 983 and the Supplemental Rules for AdmiraltyMaritime Claims and Asset Forfeiture
Actions(“Supplemental Rules”), a subset of the FatiRules of Civil Procedure. When the
government files a complaint for forfeiture ffaperson claiming an intest in the seized
property may file a claim asserting such persarterest in the property in the manner set forth
in the Supplemental Rules[.]18 U.S.C. § 983(a)(4)(A); sea&s&. R. G(5)(a).

Nine individuals and three business égdifiiled claims contesting the forfeiture
in this action. The individual claims wefited by Pavel Lazarenko, Alexander Lazarenko,
Alexei Ditiatkovsky, and six peoplwho maintained that theyere innocent depositors of
Eurofed. The institutional claims were fileg Eurofed (acting through its Liquidators), OAO
Gazprom, and Universal Trading & Investm@umpany, Inc. The latter two companies
claimed an interest in trdefendant funds stemming frearkickback scheme allegedly
orchestrated by Lazarenko that involved naturalogasracts in the UkraineSee All Assets |,

772 F. Supp. 2d at 196-205; All Assets IV, 772 F. Supp. 2d at 211-18.

The Court denied a motion by the Liquidatto transfer venue to the Northern

District of California, wherd.azarenko was being prosecutsde Order, United States v. All

Assets Held at Bank Julius Baer & Co., Ltd.[DOC. July 5, 2006), and it later denied a motion

by Pavel and Alexander Lazarenko to dismiss the complaint for lack of subject matter
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jurisdiction and for failure tstate a claim._See All Assd{b71 F. Supp. 2d at 6-17. Upon
motion by the plaintiff, the Court dismissed thaigls of the six individual Eurofed depositors,
because those individuals did not file anserthe plaintiff’'s complaint as required by
Supplemental Rule G(5)(b), a fatal proceduralaleficy under the Supplemental Rules. See All
Assets I, 664 F. Supp. 2d at 101-03. The Cousud granted judgment on the pleadings against
OAO Gazprom and Universal Trading & Investth€ompany, Inc., concluding that neither
company had standing to participate in this acbecause each lacked a cognizable interest in
the property whose forfeiture thepught to contest. See All Assets Ill, 772 F. Supp. 2d at

196-205; All Assets IV, 772 F. Supp. 2d at 2118.- Four claimants now remain: Pavel

Lazarenko, Alexander Lazarenko, A&Ditiatkovsky, and Eurofed.

D. Background on the Pending Motion

Supplemental Rule G(6) permits the goveent to issue spedimterrogatories to
claimants early in the forfeiture proceedings, fted to the claimant’s identity and relationship
to the defendant property.”uSrP. R. G(6)(a). The purpose of suspecial interrogatories is to
allow the government “to gather information thatrs on the claimant’'sastding,” id., Advisory
Committee Notes, 2006 Adoption, which facilitatke prompt elimination of claimants who
have no right to participate in the proceediagd frees the government from the burden of
responding to dispositive motions filed by swtiimants. “The speai interrogatories,”
therefore, “are limited to quesns dealing solely with clainmi’'s ownership interests in the
property.” John K. Rabiefupplemental Rule G Governing Pretri&iocedures in Forfeiture in

Rem ActionsPRAC. LITIG., May 2008, at 5%.

8 SeeRabiej,Supplemental Rule,@Gt 51 (“The advisory committee . . . provid[ed]

the government with an early, but limited, righitscrutinize and challenge the claimant’s
asserted property interest befdhe court was required to cader the claimant’s motion to
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The plaintiff propounded special interrég@es to Eurofed’s Liquidators in 2008,
see Declaration of Jason A. Levine, Ex. 18, tedLiquidators responded. After a stay in
discovery that temporarily ptitings on hold, and aftéwo subsequent regsis by the plaintiff
for more complete responses after discovesumeed, the Liquidators provided their second set
of supplemental responses and ofipets to the plaintiff's speciahterrogatories in April 2010.
See Levine Decl., Ex. 20.

Approximately one year after receivingetie special interrogatory responses, the
plaintiff filed a “Motion to StrikeLiquidators’ Claim or, in the Alternative, to Compel Complete
Responses to Special Interrogatories.” See B&t.244. Rather than simply moving the Court
to order the Liquidators to pvide more comprehensive integatory responses, something the
plaintiff had not yet attempted,ghmotion asked the Court to strikerofed’s claim entirely and
dismiss the bank from the proceedings undgpfmental Rule G(8)(c)(i)(A), which permits
striking the claim of a forfeiture claimant who has failed to comply with Rule G(6).

The plaintiff charged that the Ligwtbrs had “repeatedly sought to avoid
answering the threshold question of the natureesiteht of their interesh the property subject

to forfeiture through evasivend non-responsive answers to Spebigrrogatories,” Dkt. No.

dismiss the government’s complaint. Untlex rule, the government can issue special
interrogatories early in the litigation. The scajiehese interrogatories is much more limited
than the scope of ordinary interroga¢s issued under the Civil Rules.”).

o Dismissal for failure to comply with Rul&(6) is authorized because a claimant’s

failure to respond to special imtegatories can frusti@the government’s efforts to determine
whether that claimant hasanding to participate e action._See Rabi§upplemental Rule,G
at 54-55 (“Subdivisions (6) and (8) set up tteanework for the government to review a
claimant’s bona fides before it must meet its baraeproof to show that the property is subject
to forfeiture. At the start ahany forfeiture actions, the govenent has little or no information
about the claimant’s interest in the seizegperty. Under subdivisiof6), the government may
file limited, special interrogatories that beartba ‘claimant’s identity and relationship to the
defendant property’ at any terduring discovery. ... The claimant’s response to the
interrogatories provides the govarant with the necessary imfoation to review and, if
appropriate, to contestdfclaimant’s standing.”).
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244-1 at 1-2, and that dismissal was an appatgsanction for this noncompliance because the
Liguidators had “provided conflictg evasive assertions of intetén their Claim, Answer and
Special Interrogatory responses” and hadlétd substantively to respond to Special
Interrogatories despite multiple oppunities.” 1d. at 2. As an alternative to dismissal, the
plaintiff requested that the duuidators be ordered “fully respond” to certain special
interrogatories, “so that Plaintiff and the Cour apprised of Liquidatorpurported interest in
the Defendants In Rem.”_Id.

The Court heard argument on the plaintiff's motion in January 2012, combined
with argument on another motion that has sioeen resolved. Durintlpe hearing, the Court
indicated that, in its view, it would be unustmktrike a claim under Supplemental Rule G(8)
based onnadequataesponses to special interrogato(@s opposed to a complete failure to
respond) where the plaintiff had not even taltee preliminary step of moving to compel
additional responses. Cfusr. R. G(8), Advisory Committee Note (“As with other pleadings,
the court should strike a claim or answer ahbatisfied that an opportunity should not be
afforded to cure the defects[.] Not every fegltio respond to subdivsi (6) interrogatories
warrants an order striking theagi.”). The Court observed thaiuch of the plaintiff's briefing
was devoted to attacking the Liquidators’ standing outright, rétla@rthe adequacy of their
special interrogatory responses, but that theaptihad not moved to dismiss the Liquidators
for lack of standing, as it was authorizedltoby Supplemental Rule &(c)(i)(B), instead
basing its motion exclusively dhe Liquidators’ purported discomenoncompliance. Given
that the fight over the Liquidatdnsterrogatory respores appeared to be serving as a proxy for
a more fundamental dispute abtheir standing to pécipate in this actin, the Court asked the

parties to confer about whethé lieu of having the Court determine whether additional
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interrogatory responses should be compelled, thteepavould prefer to lef the question of the
Liquidators’ standing head-on amdthout further discovery.

Shortly thereafter, the parties adviseel @ourt that they had agreed “to proceed
without further supplementation of Liquidatorsspenses to the Special Interrogatories and to
rely on the existing record.” Dkt. No. 278 atWnder a jointly proposesicheduling order, the
plaintiff agreed to file a motioto strike the Liquidators for lack of standing. Id. That motion,

which the plaintiff has brought as a motion $ssmmary judgment, is now before the Court.

. STANDARD OF REVIEW

In a forfeiture action brouglm rempursuant to a federatatute, at any time
before trial the United States “may move tok&ra claim or answer . . . because the claimant
lacks standing.” @&pr. R. G(8)(c)(i)(B). Such a challenge @gparty’s claim and answer “may be
presented . . . as a motion to determine afteearing or by summary judgment whether the
claimant can carry the burdehestablishing standing by a panderance of the evidence.” Id.
G(8)(c)(i)(B).

Summary judgment may be granted iHetmovant shows that there is no genuine
dispute as to any material fact and the moisettitled to judgment as a matter of law.EDF

R.Civ.P. 56(a); see Anderson v. Liberty Loblnyg., 477 U.S. 242, 247-48 (1986); Holcomb v.

Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). “A factmaterial’ if a dispute over it might affect
the outcome of a suit under the governing l&etual disputes that are ‘irrelevant or

unnecessary’ do not affect the summary judgrdetegrmination.”_Holcomb v. Powell, 433 F.3d

at 895 (quoting Anderson v. Liberty Lobby, Inc., 47BUat 248). An issue is “genuine” if the

evidence is such that a reasonable jury couldmea verdict for the nonmoving party. See Scott

v. Harris, 550 U.S. 372, 380 (2007); Anderson v. tiypéobby, Inc., 477 U.S. at 248; Holcomb
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v. Powell, 433 F.3d at 895. When a motion for sianymudgment is under consideration, “the
evidence of the non-movant is to be believed, dindstifiable inferences are to be drawn in his

favor.” Anderson v. Liberty Lobby, Inc., 477 U&.255; see also Mastro v. Potomac Electric

Power Co., 447 F.3d 843, 849-50 (D.C. Cir. 20@&Ka v. Washington Hospital Center, 156

F.3d 1284, 1288 (D.C. Cir. 1998) (en banc).
Thenon-movingparty’sopposition,howevermust consist of more than mere
unsupported allegations or denialsd must be supported by affiits, declarations, or other

competent evidence, setting forth specific factsrnghg that there is a genuine issue for trial.

FeED. R.Civ. P. 56(c);_Celotex Corp. v. Catrett, 407S. 317, 324 (1986). The non-moving party
is required to provide evidea that would permit a reasonafpley to find in his favor.

Laningham v. United States Navy, 813 F.2d 1236, 1P4€. Cir. 1987). If the non-movant’s

evidence is “merely colorable” or “not sidieantly probative,” summary judgment may be

granted._Anderson v. Liberty Lobby, Inc., 477 Uag249-50; see Scott Marris, 550 U.S. at

380 (“[W]here the record taken asvhole could not lead a ratiortakr of fact to find for the

non-moving party, there is ‘no geine issue for trial.”) (quotig Matsushita Ectric Industrial

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

On a motion for summary judgmentet@ourt must “eschew making credibility

determinations or weighing the evidenc€2ekalski v. Peters, 475 F.3d 360, 363 (D.C. Cir.

2007). “The inquiry performed [at this phaselhis threshold inquirgf determining whether
there is the need for a trial — whether, in otherds, there are any genuine factual issues that
properly can be resolved only by a finder of faetause they may reasonably be resolved in

favor of either party.”_Anderson Liberty Lobby, Inc., 477 U.S. at 250.
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[ll. STANDING IN CIVIL FORFEITURE ACTIONS
“Civil forfeitureactionsare brought against propertygt people. The owner of

the property may intervene to protect his intetebhnited States v. All Funds in Account Nos.

747.034/278, 747.009/278, & 747.714/278 in Banco Esmgdn@lredito, Spain, 295 F.3d at 25.

In order to contest the ffi@iture of property to the federal government inraremforfeiture
proceeding, a claimant must “assert[] an inténestspecific property” that is named as a
defendant. 8rr.R. G(5)(a)(i)(A);_see 18 U.S.C.983(a)(4)(A) (“[A]ny person claiming an
interest in the seized property may filelaim asserting such person’s interest in the
property[.]”). A claimant who lacksuch an interest has no staugdio challenge the forfeiture.

See 8pPP.R. G(8)(c)(i)(B);_United States v. Funfitem Prudential Securities, 300 F. Supp. 2d

99, 103 (D.D.C. 2004) (referring to Supplemeirale C(6), the predecessor of Supplemental
Rules G(5) and G(6)). “The extent of the net in the defendant property sufficient to meet
this standing requirementlisft to case law.” Rabiefupplemental Rule,@t 55; see also

United States v. Funds from Prudential SecuriB@® F. Supp. 2d at 103 (8tey that a claimant

must “demonstrat[e] an interest . . . suffiti to satisfy the cotiof his standing”).
Establishingstandingrequres only that the claimadiemonstrate “a colorable
interest in the property, for example, by shogvactual possession, contritle, or financial

stake.” United States v. Real Propertycated at 475 Martin Lane, 545 F.3d 1134, 1140 (9th

Cir. 2008) (citation and internal quotation madmitted); see United States v. One Lincoln

Navigator, 328 F.3d 1011, 1013 (8th Cir. 2003).th& summary judgment stage, a claimant
bears the burden of proving sucfaaially colorable inteest by a preponderance of the evidence.

United States v. $148,840 in U.S. Curngns?1 F.3d 1268, 1273 (10th Cir. 2008); seersSR.

G(8)(c)(ii)(B). “Although a claimant must makihis] initial evidentiary showing of such an
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interest, a claimant need not defively prove the existence ofdhinterest.”_United States v.

$148,840 in U.S. Currency, 521 F.3d at 1273; see United States v. $557,933.89, More or Less, in

U.S. Funds, 287 F.3d 66, 79 (2d Cir. 2002) (“[T¢imdy question that theourts need assess
regarding a claimant’s standingwdether he or she has shown the required ‘facially colorable
interest,” not whether he ultimately proves the texise of that interest.” (quotations omitted));

United States v. 116 Emerson St., 942 F.2d 74, 78 (1st Cir. 1991).

At the summary judgment stage, therefdhe question is only “whether a fair-

minded jury could find that the claimant hadstig on the evidence presented.” United States

v. $133,420.00 in U.S. Currency, 672 F.3d 629, 638 (9th Cir. 2012); see All Assets Il, 664 F.
Supp. 2d at 104-05 (stating that at the summadgment stage, “each claimant must point to
some evidence in the record that would alboveasonable factfinder to conclude . . . by a
preponderance of the evidence that they hasegaizable interest ithe assets potentially

subject to forfeiture”). The claimant’'s burdés not a heavy one,” United States v. Real

Property Located at 475 Martin Lane, 545 FaBd 140, and courts must not conflate the

standing inquiry “with the merits determinatiormtitomes later.”_United States v. One-Sixth

Share of James J. Bulger in All Present and feuwoceeds of Mass Mibins Lottery Ticket No.

M246233, 326 F.3d 36, 41 (1st Cir. 2003); see Urfitades v. One Lincoln Navigator, 328 F.3d

at 1013 (“This threshold burdennst rigorous: To have stdimg, a claimant . . . need only
show a colorable interest in theoperty, redressable, at leaspart, by a return of the property.”

(internal quotation and ctian omitted));_see also United States v. $8,440,190.00 in U.S.

Currency, 719 F.3d 49, 57 (1st Cir. 2013) (“At thitidh stages of interntion, the requirements
are not arduous and typicallpyacolorable claim on the defendambperty suffices.”). Because

the United States, rather than the claimarthesplaintiff and bears the burden of proving the
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property’s forfeitability, “[tlhefunction of standing in a forfire action is therefore truly
threshold only — to ensure that the governmeput to its proof only where someone with a

legitimate interest contests the forfeiturdéJhited States v. $557,933.89, More or Less, in U.S.

Funds, 287 F.3d at 79.
The nature of a claimant’s asserted propmterest is “defined by the law of the

State” — or here, nation — “iwhich the interest arose lUnited States v. One Lincoln

Navigator, 328 F.3d at 1013; see Uniftdtes v. $100,348 in U.S. Currency, 354 F.3d 1110,

1119 (9th Cir. 2004); United States v. One-Bi®hare, 326 F.3d at 45. But while state law

defines a claimant’s interest in specific propetfgderal law determines the effect of [that]

ownership interest on [the claimant’s] righttong a claim.” _United States v. U.S. Currency,

$81,000.00, 189 F.3d 28, 33 (1st Cir. 1999) (citing Wh&éates v. National Bank of Commerce,

472 U.S. 713, 722 (1985)); see United States v. 5 S 351 Tuthill Rd., 233 F.3d 1017, 1021 (7th

Cir. 2000) (“State law defines amwthssifies property interestsr purposes of the forfeiture
statutes, while federal law determines the eféét¢he property intest on the claimant’s

standing.”);_United States v. BCCI Holdindsixembourg, S.A., 69 F. Supp. 2d 36, 57 (D.D.C.

1999) (same}’

10 This Court has not previously haded to determine whether the requirement

that a claimant have an “inst” in specific defendant propgiis one of constitutional, as
opposed to statutory or prudential, standinge Sk Assets Ill, 772 FSupp. 2d at 198 n.2; All
Assets Il, 664 F. Supp. 2d at 103 n.7. Tle€now adopts the consensus shared among the
courts of appeals citeabove — that civil forfeiture clenants must demonstrate Article Il
standing in addition to the garate, though partly overlappimgquirements of statutory
standing._See 18 U.S.C. § 983 (a)(4)(A) (limitingemention in civil forfeiture actions to “any
person claiming an interest iretlseized property” who “file[s claim asserting such person’s
interest in the property in thmanner set forth in the Supplemental Rules”); United States v.
Prop. Identified as $88,260.00, 925 F. Supp. 838, 840-41 (D.D.C. 1996) (explaining that
compliance with the procedural and timing requients of the Supplemental Rules for filing a
verified claim is necessary in order for the claimant to acquire “stgtstanding”). As for
prudential standing, see infra at 61-62.
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IV. DISCUSSION

As a civil forfeiture claimant, Eurofed rsuestablish standing as to each of the
five in remdefendants named in the plaintiff's complaint in which it asserts an interest. See
SupPpr. R. G(5)(a)(i)(A) (providing thaforfeiture claimants must “identify the specific property
claimed”). These five properties fall into tiindamentally different categories. On one hand
are the funds that arercently being held at the Bank of Ma Scotia, Antigua, in the name of
the Registrar of the High Court d@istice, which the plaintiff alleges were formerly maintained
on deposit at Eurofed for therwdit of Lazarenko and Alexaer Milchenko._See Am. Compl.
1 5(d), (e). On the other haadke the funds located lathuania and Switzéaind that are still on
deposit at financial institutions where Etfad formerly maintained correspondent bank
accounts._See Am. Compl. 1 5(f), (@)). Because these two categoriesxaemdefendants
are separated by significant differences regartheir legal relationship to Eurofed and its
Liquidators, with consequences for Eurofedansting to contest theforfeiture, the Court will
address the two categories separately.

A. Defendant Funds Held at the BasfliNova Scotia, Antigua, in the
Account of the Registrar ¢iie High Court of Justice
1. Eurofed’s Property Interest the Antiguan Assets
a. Relationship Between a Bank and its Deposits

The parties agree that Antiguan law deditlee nature of any interest that Eurofed
and its Liquidators may have in the defendantf that are located in Antigua and Barbuda.
See Mem. at 25-29; Opp. at 17, 20-21. Theyhkrragree that where Antiguan statutes and case
law do not answer a particular legal quastiEnglish common law applies, supplementing

Antiguan law. _See Mem. at 19, 27-28; OpRhtDeclaration of Nickette M. Doherty in
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Support of Liquidators Y 13 (statitigat “to the extent that loc&w has not restatl or overruled
English law, English statute and case law &enged to form part of the law of Antigua and
Barbuda”); Declaration of FelicitiRosalind Toube in Support of Plaintiff § 6 (agreeing that
“English common law applies unless Antiguan law has overruled or restatéd it”).

Under longstanding principles of Histh law, applicable in Antigua, funds
deposited with a bank become the property efithnk, and the depositor becomes a creditor of
the bank: “Money, when paid into a bank, ceafiegether to be the amey of the principal; it
is then the money of the bankeiho is bound to return an equieat by paying a similar sum to
that deposited with him when he is askeditfér Foley v. Hill, [1848] 2 H.L.C. 28, 36, 9 E.R.
1002, 1005; see id., 2 H.L.C. at 36-37 (“The moplkaged in the custody of a banker is, to all
intents and purposes, the money of the bankelp tith it as he pleas; he is guilty of no
breach, of trust in employing it; he is not answerabléhe principal if hguts it into jeopardy, if
he engages in a hazardous speculation; he is not holkeep it or deal with it as the property of
his principal, but he is of course answerdblethe amount, because he has contracted, having
received that money, to repay to the principdden demanded, a sum egplent to that paid
into his hands.”). The plaintiff and theduiidators both acknowledge that, based on this
precedent, Antiguan banks as a general ruletbeeposits made by their customers. See Opp.

at 20-21; Reply at 10.

H See also Doherty Decl., Ex. F (Commaw Declaration and Application Act of

1705), 8§ 2 (stating that “the Commbaw of England, as far as it stands unaltered by any written
Law of these Islands . . . is in force” atidt it provides the rules whereby “Rights and

Properties . . . are and ought to be deteextijy Doherty Decl., Ex. G (Eastern Caribbean
Supreme Court Act), Chap. 143, §(blating that the jurisdictiomested in the High Court of
Justice “shall be exercised in accordance withAlct and any other law in operation in Antigua
and Barbuda and rules of court, and wherspexial provision is #rein contained such
jurisdiction shall be exercised as nearly ay i@ in conformity with the law and practice
administered for the time being in thegHiCourt of Justice in England”).
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Deposits made with Eurofed by its customers, therefore, became Eurofed’s assets.
But what, if anything, changed when the banktagto liquidation? The IBC Act, which
governs the liquidation of international corporaoegistered in Antigua, does not explicitly
address whether a corporation nesdtitle to its assets once itters liquidation. By repeatedly
referring to “the property ahe corporation,” IBC Act § 308}, 307(c), 310(1)-(2), and “the
moneys of the corporation,” i@.307(d), however, the Act stronglyggests that it does retain
title. Indeed, it is difficult to see how an appi@d liquidator could, athe IBC Act directs,
“carry on the business of the corporation,” id.08@), or “sell by public attion or private sale
any property of the corporation,” id. 8 308(d), iatltorporation was notéhowner of its assets.
Applicable English case law, moreoveonfirms that a corpation in the process

of being liquidated retains title to its asse8ee Ayerst (Inspector of Taxes) v. C. & K.

(Construction) Ltd., [1975] A.CL67 (H.L.), 177 (stating that “ainding-up order does not of

itself divest the company of the legal title toyaof its assets”). Once in liquidation, however,

the corporation loses the “benefictavnership” of those assetdd. lat 177-81. In this respect,

the corporation in liquidation is comparable tmustee in bankruptcy, vehis vested with legal
ownership of the bankrupt’s property, but who “carergpy the fruits of ihimself or dispose of

it for his own benefit” and instead is “under a dtdydeal with it as directed by the statute for

the benefit of all the creditors who come in to prove a valid claim.” Id. at 178. In other words:
“The resolution or order for widing up divests the company oétheneficial interest in its
assets,” and those assets “become a fund whiatothpany thereafter holds in trust to discharge

its liabilities.” Buchler and anber v. Talbot and others, [2000KHL 9, { 28 (opinion of Lord

Hoffman) (citing Ayerst)

12 While the House of Lords in Ayerst conged the legal interests of corporations

and their liquidators under a specific British stafsee Ayerst (Inspector of Taxes) v. C. & K.
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Consistent with these principlesiglish law, the IBC Act dictates that a
corporation in liquidation “shall cease to carry on business, except the business that is, in the
opinion of the liquidator, required for an ordeliquidation,” IBC Act 8305(1)(a), the aims of
which are to pay off all creditors and to distite any remaining ¢porate property among the
shareholders. Id. § 307(i).

In sum, an Antiguan bank in liquidatioetains title to — though not beneficial
ownership of — its assets, and those asselsde the deposits made by the bank’s former
customers. Therefore, thatiation of Eurofed’s liquidatiordid not divest the bank of its
ownership of funds that its customers deposited with the bank, thtadigralter the bank’s

relationship with those funds by circum$ng what the bank could do with them.

b. Relationship Between a Bank’gjuidators and the Bank’s Assets

Under the IBC Act, when a corporatioroiglered to be liquated, “the powers of
the directors and shareholdeesse and are vested in the liqaatd IBC Act § 305(1)(a). A
liquidator is required by the IB&ct to “take into his custodyna control the property of the
corporation,” to discharge any laations to “creditors and oth@ersons having claims against
the corporation,” and, ultimately, to “distribute any remaining property of the corporation among
the shareholders according to their respectiyiatsi” IBC Act 8 307(c)-(i). A liquidator also
may, among other things, “carry on the businesh@torporation as required for all orderly
liquidation,” “do all acts and ecute any documents in thame and on behalf of the
corporation,” and “bring, defend or take partimy civil, criminal oradministrative action or

proceeding in the name of and on behalf of thepa@tion.” Id. 8 308(1)(b)c), (e). In other

(Construction) Ltd., A.C. at 176,elcourt’s interpretadin of the terms of that statute drew upon
“a consistent line of judicial aobrity,” arising in a variety ofontexts and dating back to the
nineteenth century, establishing “that upomganto liquidation a company ceases to be
‘beneficial owner’ of its asets.” See id. at 179-81.
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words, upon the commencement of a liquidatiatpeding, the company’s corporate structure
ceases to exist, and the liquidator — alone engped/to act on the company’s behalf — runs

the company’s affairs with the limited endwihding them down and appropriately distributing
its assets. “The functiortd the liquidator a& thus similar to those aftrustee [in] bankruptcy or

an executor in the administration of an estate déceased person.” Ayerst (Inspector of Taxes)

V. C. & K. (Construction) Ltd., A.C. at 176-77.

A key distinction, however, is thahder English law (applicable in Antigua) a
trustee in bankruptcy gains ledgle to the bankrups property, and aestate administrator
gains legal title to the deceased’s property, bujuadator does not gaiitle to the corporation’s
property. That is because, as explained earliergcdnporation in liquidation never loses title to

its assets — merely the “beneficial ownershipttaise assets. Ayerst (Inspector of Taxes) v. C.

& K. (Construction) Ltd., A.C. at 177. While a liglaitor is often described as being similar to a

trustee, therefore, “he is not a trustee in thetstense,” but rather “imore rightly described as
the agent of the company” who “has cast upion by statute and otherwise special duties,”
including “the duty of applyinghe company’s assets in payiogditors and distributing the

surplus among the shareholders.” KnowleScott, [1891] 1 Ch 717, 723; see Janvey V.

Wastell, [2010] EWCA Civ 137, { 121 (opinion of Lady Arden) (“As a matter of law, the
liquidators have two capacities. First, they asedfents of SIB. Secondly they are trustees for
the unsecured creditors. . . . However, their amigrest in the assets of SIB . . . is as

trustees|.]”);_cfDeloitte & Touche (Liquidator) v. Baett, 81 O.R. 3d 389, 396 (May 18, 2006)

(Can. Ont. Sup. Ct. J.) (“A liquidator ispgrate and distinct from the company being
liquidated. . . . The liquidator acts as a quasstee for creditors and stands in a different

position from the corporation.”).
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Under Antiguan law, in short, liquittas take possession thfe corporation’s
property and control over its affai(not ownership ats assets) — but they do so only with the
limited end of winding down the gaoration in accordance withelprovisions of the IBC Act,

in the process of which they exercise a quasi-fatyaluty to the credits of the corporation.

2. Implications of Eurofed’s Property Intsten the Antiguan Assets under Federal Law
Having elucidated the legal relatiships under Antiguan law among a bank in
liquidation, its assets (which inade the deposits of its custome@)d its appointed liquidators,
the Court must next determine whether a bank’sesten those assets is sufficient under federal
law to support its standing, aagj through its liquidators, to caedt their forfeiture._See United

States v. 5 S 351 Tuthill Rd., 233 F.3dLaP1; United States v. U.S. Currency, $81,000.00, 189

F.3d at 33. With little difficulty, the Coudoncludes that Eurofed, acting through its
Liguidators, has a colorabinterest in the defendant asdetated in Antigua and therefore may
not be barred from contesting their forfeiturereg summary judgmentsgje. _See United States

v. Real Property Located at 475 Martin LaBé5 F.3d at 1140; United States v. One Lincoln

Navigator, 328 F.3d at 1013; United State$148,840 in U.S. Currency, 521 F.3d at 1275;

United States v. $557,933.89, More or Lasd).S. Funds, 287 F.3d at 79.

A variety of property interests may sea&the basis for a claimant’s entitlement
to contest a civil forfeiture, eluding not only ownership butsad possessory and other lesser
forms of interest. “The typef interest claimed dictatesehype of evidence required to

establish standing.”_United States v. $148,840.00 in U.S. Currency, 521 F.3d at 1274 (citing

United States v. $191,910.00 in U.S. Currency, 16 F.3d 1051, 1058 (9th Cir. 1994)).

A claimant who asserts an “ownershiferest” in the defendant property and who

presents “some evidence of ownership” suppottivag assertion has satisfied its burden of
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demonstrating standing at the summary judgrstage._United States v. $133,420.00 in U.S.

Currency, 672 F.3d at 639. This is common graamdng the courts of appeals. See, e.g.,

United States v. $148,840.00 in U.S. Currency, 521 F.3d at 1276 (“[W]hen a claimant has

asserted an ownership intergsthe res at issue and has provided some evidence tending to
support the existence of that m@rship interest, the claimamas standing to challenge the

forfeiture.”); United States v. U.S. Cuney, $81,000.00, 189 F.3d at 35 (“[A]n allegation of

ownership and some evidence of ownership@gether sufficient to establish standing to

contest a civil forfeiture.”); Torres. $36,256.80, 25 F.3d 1154, 1158 (2d Cir. 1994) (same);

United States v. $38,570 U.S. Currency, 950 BR0B, 1112-13 (5th Cir. 1992) (“[A] claimant
is required to submit some additional evideatewnership along with his claim in order to
establish standing to contest the forfeiture.”).

Eurofed has repeatedly claimed tatle owner of the defendant funds at issue
here. _See Euro. Cl. at 4 (agsgy that Eurofed “is the legal ower of the accounts and/or funds”
in which the bank has claimed an interest\wteyk Decl., Ex. P, at 5 (asserting that “all
deposits into Eurofed became assets of the Bar®gd},. at 17 (asserting that “Eurofed is the
legal owner of all othe defendant Eurofed assets”). The only question, then, is whether the
bank has provided enough evidescg@porting this asseoth of ownership to satisfy the Court of
its standing at this age in the proceedings.

In assessing the sufficiency and prolatyevidence that purports to demonstrate a
colorable ownership interest, ctaigenerally look to “indicia alominion and control such as

possession, title, and financsthke.” United States v. $38,570 U.S. Currency, 950 F.2d at 1113;

see United States v. $148,840.00 in U.S. Currency, 521 F.3d at 1275; United States v. 1998
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BMW “I” Convertible, 235 F.3d 397, 399 (8th C2000)). Eurofed has demonstrated all of

these.

As explained in the foregoing discumsiof Antiguan banking and corporate law,
Eurofed gained title to the deposits of its onsérs. _See supra at 23-25. Those deposits are
among the funds now being held in the Registrar'sattthat the plaintiff seeks to forfeit. See
Am. Compl. T 5(d) (stating th#he funds sought in the Rsgiar’s account include “assets
derived from deposits” of Lazarenko and his agged companies); id. I 5(e) (making same
assertion regarding depositttAlexander Milchenko).

Based on the principle that a bank owhes deposits of its customers, it may be
that Eurofed itself lost title to the funds whiédeposited them in Eurofed’s own correspondent
bank accounts with other financial institutions overseas: at that point, it would appear, the
financial institutions with whom Eurofed did business became the owners of the money, and
Eurofed was put into the position of the custaméth nothing more than a claim for damages
against the institutions if they did not rettthe money upon request. But once Eurofed’s
receivers secured the tedar of these funds back to Antigaad placed them in the receivers’
trust account, as ordered by the Antiguan cotines funds once again became “the property of
the corporation.” IBC Act 8§ 307(c); see id387(d), (e) (referencinihe moneys of the
corporation received”); Dohertydal., Ex. C, at 1. Eurofed thus has made a sufficient showing
that it owns the funds being haldthe Registrar's account in Antigua, as it claims, and this is
sufficient to establish the barkstanding at the sunary judgment stage. See, e.q., United

States v. One Lincoln Navigator, 328 F.3d.@13 (holding that where state law defines the

“owner” of a vehicle as “a person who holds the ledie,” such legal title “establishes a prima
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facie case of ownership,” which, in the circumses) conferred standing ¢tontest the vehicle’s
forfeiture)®

In addition to demonstrating a colbla ownership interest in these funds,
Eurofed also has provided evidence that it hasssessory interest in the funds and a financial
stake in their dispositionThe funds were placed into Eted’s hands by its customers, were
maintained by the bank in its own overseas aotx) and were reclaimed from those foreign
accounts by Eurofed’s receivers. That the funds are not preseathtly Eurofed’s control —
being temporarily frozen, for the convolutedhsons explained earlier, in the account of the
Registrar of the High Court of Justice —rttlg diminishes Eurofed’s clear possessory
relationship to those funds. Moreover, Eurafedoubtedly has a financial stake in the funds, as
the bank’s Liquidators are under ga¢ obligation to take into #ir control the bank’s property,
discharge financial obligations tweditors, and distoute any surplus to its shareholders. See
IBC Act 8 307(b). If the forfeiture action inighCourt fails on the merits, and if no other
attempts to forfeit the funds (whether by the ggovnent of Antigua or some other government)
are successful, the funds presumptively wilfbleased to Eurofed for use in the liquidation.

Having made a showing of ownership, possession, and financial stake with
respect to then remdefendants being held in Antigua, Ei@d has satisfied the “undemanding”
requirements necessary to survive a summaryngsig challenge to its standing, United States

v. 5 S 351 Tuthill Rd., 233 F.3d at 1022, unless the plaintiff can demonstrate any countervailing

legal or factual consideratiotisat undermine this conclusion.

13 The plaintiff suggests that Eurofed aglaist title to the funds when it transferred

them to the account of the High Court Regisatathe Bank of Nova Scotia, in accordance with
that court’s orders. But the phiff has offered no reason to belesthat the general principles
regarding a banker-customer tedaship outlined above are apgllde to this type of court-
ordered deposit. As one of the plaintiff's oexperts explains, a bank can serve “in either the
role of an ordinary banker (a simple debtor credtationship) or also as an agent or trustee.”
Toube Decl. 1 14.
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3. The Plaintiff's Counter-Arguments
In an effort to rebut the foregoimgterminations, the plaintiff summons a
veritable blizzard of legal and factual counter-arguments. Some of these arguments address
Eurofed’s property interest inghAntiguan assets, while otheesek to pry Eurofed’s interests
and legal rights apart from thesef its Liquidators. When thetorm clears, however, it becomes

evident that none of these arguments has merit.

a. Fiduciary or Custodial Relationship

The plaintiff alleges that Lazarenko, hissociates, and his affiliated companies
did not have a normal depositor-cited relationship with EurofedAccording to the plaintiff,
the Lazarenko-related funds were not held “opod#” at Eurofed at all. Instead, “Eurofed
Bank had a ‘fiduciary and investment’ relatibiswith Lazarenko regarding his personal
account, while the accounts of his corporatelslaid the personal account of Milchenko were
subject to custodial agreements.” Pl.’s Stmnt. | 28. Therefore, according to the plaintiff, even if
Antiguan banks generally own the deposits efrtbustomers, Eurofed’s Lazarenko-related
funds “did not become assets of the bank” beedahey were merely “held in a custodial or
safekeeping relationship.” Mem. at 37. Andcsithese funds never belonged to Eurofed at all,
the bank would suffer no injury from their forfeiture. Id.

In support of these assertions, the pitiitrnishes several types of documents.
Two are stray pages of unknown provenance: Tsg fis the Liquidatorsorrectly characterize
it, is “an unidentified, shorthargpreadsheet that does not evaanidy Lazarenko at all,” Euro.
Stmnt. I 28, but merely is entitled “Fiduciakgcount Balance and Investment Portfolio.”

Lewczyk Decl., Ex. S, at 1. Neid a similarly unidentified sheef paper, apparently a copy of

32



a fax transmittal, containing a single pargdr#hat purports to b&igned by Lazarenko and
directs that his “deposit account™i® be invested by the direotn of” either Lazarenko himself
or his associate Peter Kiritchenklal. at 2. The plaintiff alssupplies six identical “Custodian
Agreements,” signed by representatives of eddlazarenko’s affiliated companies, which
authorize Eurofed to open a “custodian account” for each company. See id., Exs. Q, R, T;
Declaration of John J. Truex, Exs. A-F. Hipathe plaintiff supplis additional documents
executed by Lazarenko’s affiliated companiegaapting Eurofed as their banker and setting
forth certain terms of their accounts. Seehknts. G-L. In addition to these documents, the
plaintiff has submitted a declaration by an Ergleswvyer which opines that, based on her review
of the documents, “it appears to me from thes®rds that the funds heldthese accounts were
assets held in a trust or fidagy relationship for Lazarenko, atiterefore did not become assets
of Eurofed.” Toube Decl. § 19.

The plaintiff's evidence, while suggae, is far too limited and ambiguous to
support a judgment, without anyrfaer factual development, thaturofed held the money of
Lazarenko and his affiliated companies in a cuataat fiduciary capacity, rather than as
traditional cash deposits. The Liquidators agbatt according to the records available to them,
all of the Eurofed accounts at issue in thiscpealing are indeed cash accounts, contrary to Ms.
Toube’s assessment. Suppl. Walwyn Decl. fndsupport, they provide accounting records of
Eurofed from 1999 that, they say, show these depimsitave been recorded as assets of the
bank, “rather than off balance-shessets that would be consrdtaith a custodial or trust
relationship.” _Id.; see id., Ex. A. They alsote that even Lazarenkimself has never claimed
that his deposits or those of his companiesevireld in trust or we anything other than

standard cash deposits — a claim he presuntaaystrong incentive to make, as it may have

33



given him priority over regular depositors ofrgfed in the liquidation proceedings. See id.,
Ex. B, at 1 (copy of Lazarenko’s claim in Eurdfiquidation, asserting that he and his six
companies “are atlepositorsof Eurofed Bank” (emphasis added)).

As for the custodian agreements digapby the plaintiff, those agreements by
their terms refer only to “securities” that areftlwith the Bank for safekeeping.” See, e.g.,
Lewczyk Decl., Ex. Q. The plaintiff sugges#ist, despite this priso, these custodian
agreements are “broad enough to cover monies in accounts Lazarenko held in his own name or
through his shell companies” andithihese agreements thereforght actually govern the cash
deposits made with Eurofed by Lazarenko’s six canigs. Reply at 11. As the plaintiff points
out, the definition of “securities” in these custodian agreements appears curiously broad,
encompassing “all securities and property.” cteyk Decl., Ex. Q, at 1. Together with other
terms of the custodian agreements and satime of the other account documentation provided
by the plaintiff, this language may indeed rate that these “custodian agreements” covered not
only bona fidesecurities but also the cash that Eudafeceived from its customers, which it
“safeguarded” by depositing in the bank’s oeais correspondent accounts. See Toube Decl.
19 20-25+

At the summary judgment stage, howeVenay,” “might,” and “it appears” do
not cut it for the moving party. The evidence provided by the plaintiff is far from definitive and

is woefully inadequate to suppar ruling on this quesin as a matter of law. For one thing, the

14 For instance, the custodian agreements govern not only sectiréteare stored

in the bank’s vault but also the&ept “in the safekeeping ofiyaagent or authorized depositary
[sic] of the Bank.” Lewczyk Decl., Ex. Q, at Eurofed was required to “register in its own
name or in the name of a nominee” all of thecurities” covered by the agreements, which,
again, included “all securities and property.”. Moreover, other agreements between Eurofed
and the six Lazarenko companies describe fédrsecurities as being “held at foreign
correspondents” and deposited there “in the nahtiee Bank but held for the account of a
customer” —.e., similar to the manner in which Eurofesdknown to have maintained the cash
deposited by its customers. Truex Decl., Ex. G, at 2.
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custodian agreements appear to be starmarolacts drawn up by Eurofed without any obvious
tailoring to Lazarenko’s companies; the Liqumtg assert that “[¢hher, non-Lazarenko, Eurofed
depositors signed the same agreements asfoidue¢ account-opening ess in the event they
decided to place securities with Eurofe&upp. Walwyn Decl. { 7. What's more, the
agreements are largely devoted to provisionsitiake sense only withsgpect to the custody of
actual securities, incluagg terms governing dividends, votinghits, payments and distributions,
maturity and redemption, and contingencies adlient of a call, subscription, or conversion.
See Lewczyk Decl., Ex. Q, 11 5-6. Furthermdris, known that Eurofed did in fact store bonds
at the same overseas financiatitutions where it maintaingts correspondent cash accounts.

See Order at 1, United States v. $1,379,879.09080946 (N.D. Cal. July 8, 2008) (describing

the government’s seizure, in pursuit of chaifeiture, of “three accounts held by Bank of
America in the name of Eurofed, containaggproximately $1.7 million plus 923,000 Ukrainian

bonds”);_United States v. Liquidators ofiépean Fed. Credit Bank, 630 F.3d 1139, 1142 (9th

Cir. 2011).

Given the state of the evidence, thaiqtiff’'s speculation that the custodian
agreements it has supplied governed Lazarenkotsdzosits as well as the storage of genuine
securities is just that — specutaii At this juncture, however | @istifiable inferences must be

drawn in Eurofed’s favor, Anderson v. Libettgbby, Inc., 477 U.S. at 255, and judgment may

be granted to the plaintiff only if “the recorckén as a whole could nketad a rational trier of
fact to find for” Eurofed._Scott v. Harris, 550 U.S. at 380. Rather than weighing the evidence,

Czekalski v. Peters, 475 F.3d33, the Court’s only task is tietermine whether the plaintiff

has shown that “there is no genudispute as to any material faeind the plaintiff is entitled to

judgment “as a matter of law.”eB. R.Civ. P. 56(a). Because the question of whether
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Eurofed’s arrangements with Lazarenko argldimpanies rendered those parties’ funds
something other than general cash deposits guestion that has both factual and legal

components — could “reasonably be resolvethuor of either party,” Anderson v. Liberty

Lobby, Inc., 477 U.S. at 250, summary judgment canngtréeted to the plaintiff on this basis.

See United States v. $148,840 in U.S. Curreb2§,F.3d at 1277 (holding that district court

erred by dismissing forfeiture claimant for lack of standing, because court was required to view

evidence in the light most favorable to ataint, the non-moving party); United States v. 1998

BMW “I” Convertible, 235 F.3d at 400 (holding that summary judgment was inappropriate

where “district court was presented with contcéaliy evidence bearing directly on the question

of whether appellants had an ownership interést”).

b. Beneficial Ownership
As explained earlier, Eurofed has retaitild to its assets during liquidation, but
the bank no longer is the “benefic@iner” of those assets. Imght of this rule, the plaintiff

argues that “upon issuance oétwinding up order, Claimant Eafed Bank became, at most, a

15 In a related argument, the plaintifserts that because Lazarenko allegedly

“purchased a controlling interésih Eurofed and “controlled thewvestment decisions regarding
the funds he held at Eurofed,” the bank “acted as a mere nominee and lacked control of the
Defendant Assets.” Thereforas the plaintiff sees it, “theank did not have an ownership
interest in the Defendant Asset#ficient to confer standing.” Me. at 36. The plaintiff has not
come close to demonstrating the factual preeis for this argument, however. Indeed, the
district judge who presided over Lazarenko’s crihitnial and subsequeancillary proceedings
expressed skepticism about aig@massertion made by the Unit8&thtes during a hearing: that
Eurofed functioned as Lazarenkealber ego “I'm going to tell you, | sat through about a 10 or
12 week trial. I'm not sure | would be prepatedjo as far as you have as to whether Eurofed is
completely Mr. Lazarenko and they are coextenshira.not sure that my record reflects that.
But that’s for another day[.]” hene Decl., Ex. 14, at 5. In a swdapient attorneys’ fee dispute,
the district judge who took ovéine case concluded thgtlhe government has not sufficiently
demonstrated that Eurofed may be heddountable for Lazarenko’s conviction asditer egd
because “the trial record does not supgwoetconclusion that Eurofed and Lazarenko are
coextensive.” Order at 6, United State$1,379,879.09, supra. The plaintiff certainly has not
persuaded this Court of the absence of genusuessof material fact on whether Eurofed acted
as a mere nominee for Lazarenko.
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mere title holder or nominee owner without rightsueé or disposal of the property held at the
Bank.” Reply at 3. And because courts frequently deny standing to nominal owners who lack
any “true” interest in the propgrthat the government seeks to forfeit, the plaintiff argues,
Eurofed should be treated accordingly.

The plaintiff relies heavily on theuism that, rather than legal ownerspgr se
“Iit is injury that is at the heart ofélstanding question,” and thaetimquiry into a claimant’'s
ownership interests is often “arsogate for an inquiry into whieér there is injry direct enough

and sufficient enough to sustatanding.” _United States v. Cambio Exacto, S.A., 166 F.3d 522,

527 (2d Cir. 1999); see id. (explang that “we look to ownership and possession because they
are often reliable indicators of injury that ocswhen property is seiz8d But, as a general
matter, it is clear that “an ownef property seized in a forfeitugection . . . necessarily suffers

an injury that can be redressatdeast in part by the return thfe seized property” and that
therefore the owner “will normally have standiiogchallenge the forfeiture.” Id. (quoting

United States v. $515,060.42 in U.S. Currency, 152 F.3d 491, 497 (6th Cir. 1998)); accord

United States v. Contents of Accounts Nos. 3034504504 and 144-07143, 971 F.2d 974, 985 (3d

Cir. 1992));_United States v. 8. Currency, $81,000.00, 189 F.3d at 35.

Although circumstances do arise in whem owner will be found to lack a
genuine interest in its properfyr standing purposes, Eurofedack of beneficial ownership in
the Antiguan assets does not make this ortbasfe circumstances. The plaintiff likens Eurofed
to a “nominee,’l.e., “one who holds bare legal title ppoperty for the benefit of another,”

Scoville v. United States, 250 F.3d 112802 (8th Cir. 2001) (quotinglBCK’SLAwW

DICTIONARY (7th ed. 1999)), and who therefore “ds[ not . . . suffer an injury when the

property is taken.”_Unite8tates v. Cambio Exacto, S.A., 166 F.3d at 527. But the defining
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feature of nominees is that while they “do indeed ‘own’ the property,” they “hold title to it for
somebody else.” Id. at 527. Such nominal owmers of concern ithe forfeiture context
because it can be used “as a subterfuge” to efeafddture and benefit the criminal whose illegal

conduct gave rise to the forfeiture. UnitStates v. 5 S 351 Tuthill Rd., 233 F.3d at 1022.

Therefore courts do not regard nominees as “adwreer of an interest in the property” and on

that basis frequently deny them standing totest forfeitures. United States v. Vacant Land

Located at 10th St. & Challenger Way, 15 F128, 130 (9th Cir. 1993); see, e.qg., United States

v. Weiss, 467 F.3d 1300, 1308-09 (11th Cir. 20Q8)ted States v. Premises Known as 526

Liscum Drive, Dayton, Montgomery Cnty., Ohio, 866 F.2d 213, 217 (6th Cir. 1989); United

States v. One 1982 Porsche 928, 732 F. Supp. 447, 451 (S.D.N.Y. 1990).

An Antiguan company in liquidatiothough it no longer enjoys beneficial
ownership of its assets, is not a mere starfdsimnother party — because during the liquidation

thereis no beneficial owneof the company’s assets. J&gchler and anothey. Talbot and

others, [2004] UKHL 9, at § 28 (opinion of tdbHoffman) (explaining that while a liquidation
order “divests the company of the benefiamérests in its assets,” which “the company
thereafter holds in trust” to discharge its liakag]j “[i]t is a special kind of trust because neither
the creditors nor anyone else havproprietary beneficial intereist the fund”). This attribute
makes a company in liquidation éikhe executor of an estatehawnder English law is the legal
owner of the deceased’s property but who may ngblethe fruits of it himself or dispose of it
for his own benefit,” even though “it [is] impossilieidentify . . . a person or persons in whom
the beneficial ownership in any pattlar property forming part of ¢hestate [is] vested.” Ayerst

(Inspector of Taxes) v. C. & K. (Constructidrtf., A.C. at 178. A trustee in bankruptcy, who

similarly assumes legal but not beneficial owhgr®f the bankrupt’s estate, likewise “cannot
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enjoy the fruits of the estate himself,” but tisder a duty to deal witthas directed by the

statute for the benefit of all tleeeditors who come in to prove a valid claim.” Id. at 178. The
same is true of an Antiguan company in liquidatiwhich has no legal right to enjoy the benefit
of its assets, and must instead dispose of tarording to the dissolution scheme set forth in
the liquidation provisions of the IBC Act.

The plaintiff's comparison of Eurofed gonominee, based on the bank’s lack of
beneficial ownership of the defendant assetss th inapt. Although an Antiguan company in
liquidation may no longer do witits assets whatever it wishéisat company is still an ongoing
business concern, duty-bound under Antiguan lagvaourt order to carry on its affairs as
necessary while consolidating its assets and loigtnig them to its shareholders after paying off
any debts._See IBC Act 8 307. The Court thereefejects the plairftis suggestion that the
moment such a company enters liquidation, itstasse ripe for the plucking in a forfeiture

action that the bank ha® right to contest.

c. Antiguan Restraining Orders

Even if all of the foregoing is corresiays the plaintiff, the particular funds at
issue here have never actudlgen part of the Eurofed liquitlan estate, and therefore Eurofed
can claim no interest in them. The reason, adegri the plaintiff, is the restraining order
issued in 1999 by the High Court of Justice fhate all Lazarenko-related Eurofed funds. As
described earlier, the coussued this order in Qaber 1999, prohibiting Lazarenko, his
associates, and his allegedlyil&ited companies from removing any of their funds from Antigua
or disposing of or diminishing those funds. MAm Decl., Ex. B, at 2. The restraining order
was already in place when Eurofed’s receivieréate November 1999, transferred $76 million

back to Antigua from the United States (wh#re money had been on deposit in correspondent
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bank accounts) and placed it inteithEurofed trust account. Thestraining order was still in
effect when Eurofed was ordered liquidated 8ixdhereafter, and the funds have remained
subject to restraint ever since then. Therefaceording to the plaintiff, because the defendant
funds located in Antigua have at all timemeened frozen and unavailable for use by the
Liguidators, the funds “are not paf the liquidation estate &urofed Bank.” Mem. at 33.

This argument has two flaws. Firstgets the factewrong. The October 1999
restraining order to which the plaintiff refexgs invalidated as unlawful in April 2001. See
supra at 8-9; Walwyn Decl., Ex. H. Although tHgh Court of Justicessued a new restraining
order the next month, see Walwyn Decl., Ex. |, thas nearly a year and a half after Eurofed
was ordered liquidated. Thus, tAatiguan restraining order thet presently in force did not
predate the liquidation or Eurofed’s reasuon of the funds — just the opposite.

Moressignificantly, neitherof the restraining ordetsad any effect on the legal
ownership of the funds. The restraining ordeese merely that: precautionary measures to
prevent parties from dissipating the money orvimg it elsewhere, pendinthe resolution of the
forfeiture action that was then being pursuedhgyAntiguan government. Orders of this sort
have no effect on ownership interests: “A rastrarder alters no rightst merely freezes the

property to which it is applied.”_Janvey v. $ell, [2010] EWCA Civ137, 1 179 (opinion of

Lord Hughes); see id. 1 121 (opinion of Lady Ardéstating that “a restnat order is simply a
freezing order: it cannot of itself effect changethe ownership of assets though it may prevent
certain new interests from amg”). As the High Court of Jtise put it, addressing these very
funds: “Quite simply a restraininQrder seeks to conserve the assmtil it can be further dealt

with according to Law.” Lewczyk Decl., Ex. K, { 37.
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Thus, neither the original restraigi order of October 199%or its successor of
May 2001 in any way undermines Eurofed’s propartgrest in the defendant assets located in
Antigua. The fact that thosarids are presently frozen does not mean Eurofed or its Liquidators

have lost their legal interest in the funds. Cealyuccessful forfeiture action can accomplish that.

d. Antiguan Court Orders Enforg This Court’s Restraining Order

The plaintiff offers a second reason whyg finds at issue here are not part of the
liquidation estate and why Eurofed therefore hamterest in them: according to the plaintiff,
the Antiguan courts themselves have said s@ci@ipally, the plaintiff ponts to a 2010 order by
the High Court of Justice that, over the Liguata’ objections, enforced restraining order
issued by this Court freezing the Eurofed adeetted in Antigua, awell as a 2012 judgment
from the Court of Appeal that, again over the ld@iors’ objections, affirmed the High Court.
As the plaintiff reads it, the Court of Appeal dgon “held that, as a matter of law, the assets
subject to this Court’s Restrang Order are not considered parttod liquidation estate.” Mem.
at 31. Because this is a mischaerization of the Antiguan cdst decisions, the Court rejects
the plaintiff’'s argument.

In 2004, shortly after the plaintiff filed éhoriginal complaint in this action, this
Court granted the plaintiffex partemotion for a restrainingrder covering all of then rem
assets named as defendants in the complaint. See Restraining Order (May 20, 2004). After the
plaintiff filed an amended complaint in 2005, the Court issued an acheeskeaining order,
which remains in force today. See RestrainindeD(July 8, 2005). That order prohibits certain
enumerated parties, includingethiquidators, from taking “any action that would affect the
availability or value of the Defendarts Remincluding, but not linted to, withdrawing,

transferring, assigning, pledging, distributing, encumbering, wasting, secreting or otherwise
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disposing of or diminishing the value of, byyaneans, all or any part of the Defenddnts
Rem” Id. at 7. The order further directs thatydinancial institutions holding any assets subject
to the order must “maintain such assets so astitinue to preserviheir value and, for such
purposes, are authorized to invest thenpfoposes of capital appreciation and accrual of
interest in the normal course of business aratoordance with generally accepted practices for
the management of such assets.” Id.

At the time the Court issued this restnag order, the defendant assets located in
Antigua were already being held in an interes#ing account in the naméthe Registrar of
the High Court of Antigua and Bauda, pursuant to earlier orderfsthe Antiguan courts. See
supra at 8. The High Court, by this pointealdy had released nearly $20 million of non-
Lazarenko-related Eurofed funds from the Regr& account to the Liquidators for the purpose
of pro ratapayments to innocent third-party depos and creditors. See supra at 9-12;
Walwyn Decl., Ex. K. The approximately $65 million designated as potentially Lazarenko-
related, however, remained in the Registrar’'s account. Id.

In 2010, Antiguan law enforcement autities moved the HigiCourt of Justice
for an order that would enforce this Coar2005 Restraining Ordeithin Antigua. The
authorities, it appears, were acting pursuanteaty obligations requiring the governments of
Antigua and the United States to provide muasaistance with respect to certain criminal
matters, including forfeiture actions. See lceyk Decl., Ex. K, 11 1-5, 34. The Liquidators
opposed the motion on several grounds, seflid-19, but in Octole&010 the High Court
granted the motion and ordered this Court’sraising order registered in the High Court of

Justice and given full effect in Antiguae&id. § 41;id. (Ordesf Oct. 18, 2010) 11 1-3.
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The Liquidators appealed this ordeithe Court of Appeal for Antigua and
Barbuda of the Eastern Caribbean Supreme Cimausing their appeal amsingle issue: the use
of interest that had accrued on the fundadpdield in the Registrar’'s account. See Lewczyk
Decl., Ex. L, § 21. The problem, as the Liguada saw it, was that the restraining order
appeared to require that accrued interesheidually credited to the former bank accounts of
Lazarenko, Milchenko, and their six affiliated comiegnwhich were the source of the funds in
the Registrar’s accouft. The Liquidators, however, wanteduse the interest that was accruing
in the Registrar’'s account to futite payment of innocent third4y depositors — rather than
credit this interest to the Lazarenko-relagé@dounts (which would mean leaving it frozen and
untouched pending the forfeiture proceedindsgwczyk Decl., Ex. K, § 21. This Court’s
restraining order, which prevext¢hem from doing so, conflicteglith Antiguan law, according
to the Liquidators: When an Antiguan bank gjo®o liquidation, they maintained, interest
immediately stops accruing on individual accsyand no depositor may recoup any interest
accruing on such an account after thate of liquidation. The restraining order, by contrast,
requires interest to aae on frozen liquidated accountsdamandates that the interest be
credited to those accounts. Id. Y 13-19.

The Court of Appeal agreed with thiguidators that, as a general matter, “any
interest which may accrue in this case is forttbeefit of and use in liquidation proceedings as a
whole and cannot be crediteda®pecific creditor or depositor.” Lewczyk Decl., Ex. L, T 23.

But the court concluded that the importancéoofeiture proceedings trumped the general

16 Those bank accounts are individually enunestan this Court’s restraining order,

as they are in the amended complaint, and tsteaiaing order directs that financial institutions
holding the frozen funds “shall continue t@dit to the accounts in which the Defendants In
Rem may be found any . . . interest . . . or otnedits in the normal cose of business and such
... interest . . . shall be subject to this @rd&estraining Order at 7 (July 8, 2005). The order
of the High Court of Justice that enforcet@ourt’s restrainingrder included identical
language. Lewczyk Decl., Ex. K (Order of Oct. 18, 2010), 1 3(b).
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principles of liquidation law thaitherwise would govern the statustlis interest.As the court
explained, the potentially Lazarenko-related funds are alleged to be the proceeds of crime, and
“not only the principal but the intest thereon as well could be the proceeds of crime.” Id. { 39.
Therefore, because “[t]he intstas as much a part of the alleged proceeds of crime as the
principal sum,” the interest “cannbé alienated from the princip@ make the interest a part of
funds available to liquidators@nd “such principal and interedtereon that are proved, at the
enforcement stage, to be the meds of criminal activity, are subjdo be forfeited.”_Id. The
court therefore rejected the Liquidators’ appeead affirmed the High Court’s decision to

enforce this Court’s restraining order: “In tiesse principal and interest will remain frozen,
unless otherwise ordered, pending the outcome ddifaré proceedings.” Id. This result, the
court explained, was also justified on pulgaicy grounds, because allowing third-party
depositors and creditors to reap thterest accrued on funds thaight be the proceeds of crime
would entitle them “to share indhbenefit of criminally tainted money.” Id. { 40. In sum, the
court held that “in effect, the restraint ordakes precedence over the winding up order.” Id.

1 33.

The Court of Appeal’s decision cleadddressed only the question of whether
interest on the funds in the Registrar'saott would remain frozen pending forfeiture
proceedings. Yet the plaintiff insists that thexision is much broader. According to the
plaintiff, the decision held that Eurofed’s Liquided have no legal intesein any of the still-
frozen Eurofed funds in the Registrar’s accourte plaintiff emphasizes the court’s statement
that “the restraint order requirédsat the principal funds, which may be the proceeds of crime, is
[sic] not to be considered a part of the liquidatcorpus of assets. By extension, the interest

accrued on the principal funds cannot be caughhéyiquidation.” Lewczyk Decl., Ex. L, § 33.
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In support of its interpretation that the CourtAgipeal thereby repudiateahy legal interest of
Eurofed in the frozen money, the plaintiff subnatsexpert declaration from a member of the
Antiguan bar avemng that the fatio decidendéof the court’s decision “was that such funds
frozen or restrained do not form part of the corpluassets subject tajliidation,” and therefore
“if such funds are confiscated elbank in liquidation suffers no imy” Declaration of Stephen
A. Singh ¥ 5-6.

With all due respect to the plaintiff's expert, this interpretation represents a
misreading of the Court of Appeal’s opiniomhe court’s discussion is focused on the narrow
issue of whether accrued interest derivirapfrpotentially Lazarenkeelated Eurofed accounts
could be segregated from the principal amounts and immediately used to fund the liquidation
claims of other depositors. In determining that the money could not be used in this way, the
court did not conclude that Eurofed has no legatestein that interegir the principal funds.

The fact that the court stated that “the pgatifunds, which may be the proceeds of crime,” are
“not to be considered a part thfe liquidation corpus of assgtkewczyk Decl., Ex. L, T 33, does
not change this. The plaintifihnce again is confusing a restiamorder — which merely “seeks
to conserve the assets until it can be furtleadtdvith according to Law,” according to the very
order that the Court of Appeal affirmed, s¢emvczyk Decl., Ex. K, 37 — with the ultimate
determination of forfeitability. The latter has matcurred yet, which is why the Court of Appeal
stated that “principal and interestilwvemain frozen, unless otherwise ordeneeinding the
outcome of forfeiture proceedingsLewczyk Decl., Ex. L, § 39 (emphasis added); see id.,

Ex. K, 1 37 (“At the forfeiture proceedings alleeant issues can bentdated including the

issue of the legal status of the interest retetoeby the respondent this application.”).
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One only has to think for a moment abtihé plaintiff's positon to appreciate its
circularity: First, the plaintiff obtains a restieng order from this Court freezing the defendant
assets, pending a determination of their forfelitgbi Next, an Antiguan court enforces that
order domestically, ruling that tlessets cannot be used for theiildgtion pending the forfeiture
proceedings. Finally, the plaifftuses the order of the Antiguan court to obtain an order from
this Court that the Liquidators have no righttallenge the forfeiture at all — because an
Antiguan court has prevented thémm using the assets in thguidation. One can readily
appreciate why this scenario, in which iagie freeze order is transformed into a weapon
disposing of all parties who claiownership of the frozen assetsafealing to the plaintiff.
Such alchemy, however, contradicts the decisions of the Antiguan courts, which acknowledge
that the purpose of this Courtsstraining order, and of theenforcement of that order, is
merely to preserve the defendant assets penldéendetermination of whiegr they are subject to

forfeiture. See Lewczyk Decl., Ex. K, 1 37;id., Ex. L, 1 39.

e. Surplus of Funds

The plaintiff also argues that Eurofeduld suffer no injury from the forfeiture of
the defendant funds because the Liquidatoradjyréhave more than enough money available to
fund the liquidation to its completion. See Mem. at 39-40.

As noted, the Liquidators report thagéyhhave validated approximately 74 claims
submitted by Eurofed depositors and creditors unrelated to Lazarenko and have distributed over
$14 million to these claimants. Because the $ymesently available to the Liquidators are
limited, however, and because an additional d@ims have not yet been validated, the
Liguidators have paid éhvalidated claimants onpao ratabasis. They report that the balance

still owed to these 74 validatelaimants is $3,180,171. They ateport that the “potential
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claims” of the unvalidated claimants addto$6,966,692. “Thus .. the total potential
remaining amount due to third party depositmg creditors unrelatl to Lazarenko is
$10,146,823,” while the “total unreatned funds in the Liquidators’ possession . . . is
$4,347,542, and therefore, there wedicit in the liquidation @ate of at least $5,799,280.”
Walwyn Decl. |1 16-17.

The Liquidators acknowledge, in otlveords, that they have enough money on
hand to compensate in full all 74 validated rwlants, who so far have received only partial
payment on their claims. Paying the balanc¢éhose validated claims, however, would leave
only around $1 million remaining for the paynme any successful claims among the 107
claims that are still unvalidated, the totalueaof which could approach $7 million. And
according to the Liquidators, they “may not payified claims in full as long as there are
outstanding potential claims thextceed the assets availatdedistribution.” Walwyn Decl.

1 17;_see IBC Act § 289(3) (“When the amournditable to pay the claims of any class of
claimant . . . is not sufficient to provide payrhenfull to claimants irthat class, the amount
available shall be distributed on a pro fadésis among the claimants in that class.”).

The plaintiff responds that “after élwe and a half years of liquidation
proceedings, it strains credulity believe that the Liquidators- long standing partners of
PricewaterhouseCoopers — still have not comgdléte validation process.” Mem. at 40. The
Court, however, does not make credibility det@ations or weigh the evidence on a motion for

summary judgment. Czekalski v. Peters, 475 &t3863. For the plaintiff to obtain summary

judgment against Eurofed on the basis of thgmarent, it must demonstrate the absence of any
genuine issue of matatifact about the lack of any remainibgna fideEurofed liquidation

claims that have not yet been validated. Haiwing is not made by expressing incredulity.
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This line of attack, thereforepes not support the plaintiff's reqidor judgment as a matter of
law on the existing record.

The plaintiff also suggests that theuttoshould simply discount the significance
of Eurofed’s unvalidated liquidatiaclaims. As noted, the Liquidators’ estimates show that even
if all potentialclaims were found to be valid and requieyment from the liquidation estate, the
deficit facing the estate would be less than $7 million. The plaintiff argues that the
“hypothetical, future validation” of claims thatll not exceed this figure is “an insufficient basis
for the Court to find that the Claimant Liquidegdhave constitutional standing to contest the
forfeiture of all of the assets held for thenefit of Lazarenko and Milchenko and involved in
their crimes.” Mem. at 40. That is particularly so, according to the plaintiff, because the
unvalidated claimants in question “have so farbenable or unwilling to do what is necessary
to finalize their claims irthe liquidation.” _Id.

As far as the Court can tell, the plifinseems to be suggesg that the standing
inquiry incorporate some amorplstype of proportionality alysis, under which claimants

with a relatively small stake in a forfeituresfhall” here meaning potentially seven million

17 Perhaps lending some justification te thlaintiff’'s skepticism, in June 2010 the

Liguidators reported to the gl Court of Justice that, amotige unvalidated claimants (who
numbered 111 at the time of the report) clmants had not responded to any of the
Liguidators’ attempts to contact them, 17 had submitted only a portion of the information
required to validate their claims, and the remaining 24 all had their Eurofed deposits frozen by
the Antiguan money-laundeg authorities. Lewgk Decl., Ex. V, at 2. With respect to the 70
claimants who had not respondedlhtthe Liquidators proposed the High Court that, after a
final attempt to reach these claimants, the ldgtors would “allocate these funds on a pro rata
basis to the other claimantsld. In reporting to this Coudbout the 107 claimants allegedly
still awaiting validationnothing in the Liquidators’ filings astatement of facts mentions these
70 wayward claimants. The Court also noted between the Liquidators’ completion of their
most recent special interrogatory resporsgsthe filing of their memorandum opposing
summary judgment — two years later — the Ldgiors, by their own reckoning, validated at
most a single claim._See id., Ex. P, at 2@¢réng that “approximately 73" claims were
validated); Walwyn Decl. | 16dporting that “approximately 74£laims were validated).
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dollars) be denied the right to contest the outcontbeforfeiture on that basis. No analysis or
authority of any kind is offered isupport of this proposition, however.

More fundamentally, the plaintiffargument rests on the false premise that
Eurofed’s legal interest in the defendant assets is limited to whatever amount of money is
necessary to compensate the non-Lazarenktetetiepositors and creditors who have made
claims in the liquidation. Asxplained above, however, Eurofed has a colorable ownership
interest inall of the funds being held in Antigua, alowgh a possessory interest in those funds
and a financial stake in their disposition. Saepra at 23-31. AlthoudBurofed, thus far, has
been permitted by the courts only to paytb# claims of depositors and creditors who
undeniably have no relationship with Lazarenko court has yet determined that the $65
million in the Registrar’'s account is traceable t@aceeds of Lazarenko’s crimes. Until that

happens, Eurofed has an inteiieghe fate of that money.

f. Distinction Between Eurofed and its Liquidators

Even if Eurofed has standing to contest the forfeiture of the defendant assets, the
plaintiff argues, this does not necessarily mimat its Liquidators may participate in these
proceedings on the bank’s behalflaintaining that “liquidatorsre not coextensive with the
company that they are liquidag,” and that “the interests afliquidator and a company in
liquidation necessarily are differe” the plaintiff asserts #t “Claimant Liquidators and
Claimant Eurofed Bank are, simply put, two ilist entities each advancing its own distinct
purported interests.” Moreover, by “conflatitigese two intereststhe Liquidators have
“confuse[d] the litigation and hamper[ed] . . . the Court’s ability to adjudicate[] the legal basis

for their participation in tis action.” Mem. at 19, 21-22.
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Part of the plaintiff's argument heiethat the Liquidats’ court filings and
discovery responses have obscured whetherareegcting exclusively as Eurofed’s agents,
pressing the bank’s intereststhie bank’s behalf, or wheth#irey are asserting their own,
distinct legal interests in the l@@dant assets. See Mem. at 19-Z&is contention is essentially
a variant on the plaintiff's procedural argumenttfee dismissal of Eurofed’s claim, discussed
below. See infra at 56-61.

The other aspect of the plaintiff'sgament presents a substantive question:
whether the liquidator of an Aiguan corporation is entitled to appear on behalf of the
corporation to contest the forfeiture of its assatsyhether the liquidator’s distinct legal identity
means that he or she can only pursue whatever sep@yat he or she has, as a liquidator, to the
corporation’s assets. Basically, the plaintifEigllenging the very notion that Eurofed may
contest this forfeiture “by and through” its Liquides. Euro. CI. at 3. To address the questions
raised by the plaintiff, one must engage in a-step inquiry because, as noted above, “[s]tate
law defines and classifiggoperty interests for purposes oé tlorfeiture statutes, while federal

law determines the effect of the property intemsthe claimant’s stanatj.” United States v. 5

S 351 Tuthill Rd., 233 F.3d at 1021.

With respect to Antiguan property inteieghe matter is fairly straightforward.
As explained earlier, title to Eurofed’s asseisains with the bantturing liquidation and does
not transfer to its liquidators. See supr@at Nevertheless, the IBC Act commands a liquidator
to “take into his custody and coat the property of the corporati” and empowers him or her to
“bring, defend or take part in any civil, criminad administrative actioar proceeding in the
name of and on behalf of the corporatiofBC Act 88 307(c), (d), 308(1)(b). Thus, Antiguan

law expressly provides that Eurofed’s Liquidataii take control of the bank’s assets and
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represent Eurofed’s interests in legal procagsl Even the plaintiff acknowledges that a
liquidator “has the ality to act on the etity’s behalf.” Toube Declf 27. The mere fact that a
liquidator is “an agent” of the corporation, ahdis a separate legagérsonage with his own

distinct identity, as emphasizég the plaintiff, see Mem. at 18iting Knowles v. Scott, [1891]

1 Ch 717, 723), does not diminish the liquidatensitlement to act on behalf of the company

and assert its interests in couee Ayerst (Inspector of Taxdev. C. & K. (Construction) Ltd.,

A.C. at 180 (explaining that dag liquidation “the actual custly, control, realisation and
distribution of the proceeds ofdlproperty which is subject todlstatutory scheme are taken out
of the hands of the legal owner of the propettte company, and vested in a third party, the
liquidator, over whom the company has no control”).

Turning to the second part of the ingui— the effect of these state-defined
property interests on the fedestdnding analysis — the Court disagrees that the Liquidators’
separate legal identity from Eurofed deprivesnthof the right to challenge the forfeiture of
Eurofed’s assets on the bank’s behalf. Mrlwya and Mr. Wilkinson have not sought to
appear in their personahpacities in this action, bonly in their officialroles as liquidators of
Eurofed. “Acts performed by the same person in different capacities ‘are generally treated

as the transactions of two different legal personages.” Bender v. Williamsport Area Sch. Dist.,

475 U.S. 534, 543 (1986) (quotingJAMES & G.HAzZARD, CiviL PROCEDURES 11.6, at 594 (3d
ed. 1985)). And where a corporation’s liquidatappear in their officl capacities, federal
courts have permitted them to participate in fitufe proceedings or intervene in civil actions on

behalf of their corporations. See WdtStates v. $7,599,358.09, --- F. Supp. 2d ----, 2013 WL

3086107, at *4-5 (D.N.J. June 18, 2013) (holdimat liquidator of lllinois company had

standing to challenge civil fagfture); Zurich Capal Markets Inc. v. Coglianese, 236 F.R.D.
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379, 383-87 (N.D. Ill. 2006) (holdingpat liquidator of Bahamiacompany could intervene as of
right in action that threatexd assets of the compar§)) These decisions are borne out of a
recognition that, during liquidatiothere is no functional differee between the corporation and
its liquidators insofar as the liquidators are acimtheir roles as agen&d representatives of

that corporation. _See United States v. BCCI Holdings (Luxembourq), S.A., 48 F.3d 551, 554

(D.C. Cir. 1995) (assessing standing of bank liquadato contest forfeite “in their capacities
as branch liquidators”).

The plaintiff cites no cases holding tladiquidator — or any similarly appointed
representative such as a recejverstee, or estate adminigtia— lacks standing to contest a
forfeiture because of the legaktnction between the appointeghresentative and the entity or
estate he or she represents. Indeed, where our own caprieHls has denied liquidators
standing to challenge a forfeiture, the court did so precisely because the interests of the
liquidators were indistiguishable from those of the bankswimose behalf they acted. While
these banks had already been found to lack signthieir liquidators “ass¢etd] that, as legally
authorized liquidators, they ha[d] interests separate from the institutions they represent[d],” an
assertion that the court rejected: “A bank liqtidahowever, stands in the shoes of the bank it

represents and enjoys precistilg same rights andtarests.”_United States v. BCCI Holdings

(Luxembourg), S.A., 48 F.3d at 55%.

18 Although United States v. $7,599,358.09 involeditjuidator who held title to
the assets of his company under state law, nothaxgs this factor as itical to the court’s
analysis._See 2013 WL 3086107, at *5.

19

As authority for the pragsition that a bank liquidator tands in the shoes of the
bank it represents and enjoys precisely the saghes and interests,” éhcourt of appeals in
BCCI cited decisions that involvete rights of liquidators angceivers appointed pursuant to
federal statutes or under the laws of indivicsiates._See United States v. BCCI Holdings
(Luxembourg), S.A., 48 F.3d at 554. The propertgrests in this case, by contrast, are
governed by Antiguan law, under which liquiois do not become the owners of their

52



The Court therefore colutles that Eurofed’s Liquators have every right to
appear in their official capacity on behalftbé bank and challenge tfafeiture, presenting all
of the claims and defenses that Eurofed pagsess. Or, to put it another way, Eurofed may
appear in this action “bgnd through” its Liquidators.

It bears emphasis, however, that thguidators are entitletb participate here
only on behalf of Eurofed. Apparently unabdehelp themselves from adding one more
argument to bolster their standimyen if it contradicts their otheise consistennsistence that
they exclusively represent Eurofed’s interests,Liquidators briefly argue that because they
“owe the depositors and creditors of Eurofedaiarstatutory fiduciary duties,” they “are
exposed to personal liability under Antiguan lawhgey fail to fulfill those duties.” Opp. at 34.
But the Court reiterates thany personal interestd Mr. Walwyn or Mr. Wilkinson, and any
injuries that they might suffer from the outcoofehis action in theipersonal capacities, are
irrelevant. Likewise, Eurofed mianot vicariously represent thegl interests oits individual
depositors and creditors in thastion, and its standing restdedp on its own institutional
interests in complying with the IBC Act amdmpleting the liquidation. As the Liquidators
themselves make clear, they “are not assertiagigts of others,” but have “filed a claim on

behalf of Eurofed so that they would be atoldulfill their continuing statutory and fiduciary

corporation’s assets. The Cotlrerefore emphasizes that it dows accept two arguments
advanced here by the Liquidatotisat title toEurofed’s assets paskt® the Liquidators upon
their appointment, see Opp. at 21float the Liquidators enjoyatl of the same rights and
interests” as Eurofed. _Id. at 22 (emphasis add&tg relevant point ighat the distinction
between Eurofed and itsduidators is immateridbr purposes of stamag to contest the
forfeiture of Eurofed’s assets

20 The plaintiff’'s contention that counsel for the Liquidators, in a status conference

held before Magistrate Judge Robinsonunel2011, admitted that the Liquidators “have no
interest in the Defendankis Rem” Mem. at 29, is a mischaracteation of counsel’s comments.
See Levine Decl., Ex. 22, at 12-18;,iEx. 23, at 17-18, 40-42; Opp. at 34-35.

53



duties.” Opp. at 44-45. The only claiméetre is Eurofed, acting by and through its
Liquidators. _See Euro. Cl. at 3.
B. Defendant Funds Held on Depasitithuania and Switzerland in
Eurofed’s Correspondent Accounts

The foregoing discussion haddressed only two of the fiwe remdefendants in
which Eurofed claims an interest: the asseatatied in Antigua and held at the Bank of Nova
Scotia in the account of the Registrar of thgh Court of JusticeThe remaining threm rem
defendants are all located in bank accountsBEbabfed formerly maintained in its own name
with financial institutions in Lithuania arBwitzerland. Specificall these three defendants
comprise funds held on Eurofed’s behalf at Vile@8ankas (Vilniaus, Lithuaa), last valued at
approximately $29.3 million; Credit Suisse (Geneéyajtzerland), last valued at approximately
$4.8 million; and Bangque SCS Alliance S.A. (Gen&saitzerland), last valued at approximately
$484,000._See Am. Compl. 1 5(f)-(h); Euro. Cl. at 3-4.

As a result of freeze orders issued.ithuania and Switzerland, the Liquidators
have never been able to trandfezse funds out of the countrigsd financial institutions where
they are located back to Antigua and intortloevn control. _See Lewczyk Decl., Ex. I (first
report of the receivers), at 248; (supplemental affidavit), at id., Ex. V, at 2; Declaration of
Marlee Engel 1 5; Supplementa¢@aration of Marlee Engel 6.

Although Eurofed bears the burden abédishing its standing to contest the
forfeiture of these assets, it does not evenrgitéo show that thiaws of Lithuania or
Switzerland give it a propertyterest in the funds located in those countries. As discussed
earlier, Antiguan law provides that a customer’s financial deposits with a bank generally become

assets of the bank; consequently, the cust@sner longer the owner afie money._See supra
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at 24. This principle endowed Eurofed with tiitethe funds that itsustomers deposited. But
once Eurofed itself, now acting as a custordeposited some of these funds with financial
institutions in Lithuania an8witzerland, application of thers& rule would suggest that
Eurofed in turn lost title to those funds — urdegerhaps, the laws bithuania and Switzerland
provide differently for the propertrights of bank depositors.

Eurofed has not argued that this is tase or presented any evidence supporting
such an argument. The Court therefore hasasis from which to infer that Eurofed, as a
depositor of Vilniaus Bankas, Credit Suissad 8anque SCS Alliance, aything other than a
general, unsecured creditor of those banks. Aadatieral courts “haveoasistently held that
unsecured creditors do not have standing to aigdie¢he civil forfeiture of their debtors’

property.” All Assets IV, 77F. Supp. at 212 (quoting Unit&tates v. One-Sixth Share, 326

F.3d at 41); see United States v. BCCI hiodd (Luxembourg), S.A., 46 F.3d 1185, 1191 (D.C.

Cir. 1995) (holding that “a gendrereditor can never have anenest in specific forfeited
property”).

Nor has Eurofed shown any other way fhabuld have an ownership interest in
these particulain remdefendants. Since the date tRatofed deposited these funds overseas,
neither the bank nor its Liquidators have evegaimeed possession of the funds or exerted any
dominion or control over them. That puts thdeéendant assets ifandamentally different
position from those located in Antigua: the Liquimta secured the return of those assets from
the United States and held them for monthh@ir own trust account before turning them over
to the Registrar of the High Cowrt Justice. Not so for the assets in Lithuania and Switzerland.

Moreover, Eurofed has not demonstrated thatstarey financial stake ithese particular funds.
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Rather, it appears that theniaat most, has a damages claim against the three financial
institutions holding those funds if themlawfully refuse to return them.

Thus, Eurofed has not established am@tite ownership intest in the defendant
assets named in paragraph 5(f), 5(g), and &f(the amended complaint, and thus it has not
carried its burden of demonstragiits standing to contest their feture. As a practical matter,
this determination may not have much effecEomofed’s pursuit of its interests here, because
the Lithuania and Switzerland assare allegedly derived from the same funds as those in

Antigua, the forfeitability of whiclEurofed has the right to contest.

C. Procedural Objections

Apart from the question of whether Efed and its Liquidators have a sufficient
interest in the defendant assets to contest ilid@iture, the plaintiff agues that neither Eurofed
nor the Liquidators have complied with the prdaral requirements governing asset forfeiture
claims and that Eurofed’s claim should be dgsad on this basis. See Mem. at 18-25. This
argument represents a procedural counterpoithet@laintiff's substantive effort to separate
Eurofed from its Liquidators on the basis of thestensibly distinct legal interests. The Court
finds this variant equally unpersuasive.

“To contestheforfeiture of property that has been nasn@s a defendant in a civil
forfeiture action, a claimant must proceed ‘ie thanner set forth in the Supplemental Rules for
Certain Admiralty and Maritime Claims [and Assetrfeiture Actions.]” _All Assets Il, 664 F.
Supp. 2d at 101 (quoting 18 U.S.C98&3(a)(4)(A)). A would-be @imant “must file with the
court presiding over the forfeituetion a claim that (1) ‘identif[ies] the specific property
claimed,” (2) ‘identif[ies] the claimant and statg{he claimant’s intes# in the property,” and

(3) is ‘signed by the claimant undemadty of perjury.” 1d. (quoting 8PP. R.
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G(5)(a)(i))(A)-(C)). “She or he must alsitefeither a motion to dismiss the government’s
complaint or an answer to that complaint[.]” Id. (citingrg8 R. G(5)(b)).

Eurofed intervened in these procewsdi by filing a timely claim asserting an
interest in the Eurofed-related defendant assg&e Euro. Cl. Eurofed’s verified statement
identifies the claimant as “Eofed Bank Limited (in liquidation}y and through its Receivers,
Robert J. Wilkinson and Charl&galwyn (collectively ‘Eurofed”) Id. at 3 (emphasis added).
Leaving no doubt of the claimant’s identity, @hecument is titled “Eurofed Bank Limited’s (In
Liguidation) Rule C(6)(A) Veried Statement,” see id. at hidathe counsel who signed it are
identified as “Attorneys for Claimant Euraf@ank Limited, In Liquidation.”_ld. at 5.

A timely answer to the complaint wier filed by the same counsel, but this
answer consistently identifies the “claimants’tias “Liquidators of Etopean Federal Credit
Bank (In Liquidation),” Euro. Ans. dt; see id. at 2 (same); id. &% (same), rather than Eurofed
itself, acting “by and through” its liquidators.

As a result of the discrepancy betwdesse two filings, the plaintiff argues that
“two claimants are appearing tihis action with respect teurofed Bank Limited” — the bank
itself and the Liquidators. Mem. at 18. And becaasehe plaintiff sees it, the Liquidators did
not file a claim, while Eurofed did not file @mswer, both claimants should be dismissed. See
id. at 18-22.

As the Court has explained, the Lidators have been empowered by Antiguan
statute and court order to “bring, defend or tp#te in any civil, criminal or administrative
action or proceeding in the name of and on belfaEurofed. IBC Act § 308(1)(b). Indeed,
since the powers of Eurofedfirectors and shareholders haeased and “are vested in the

liquidator,” id. 8 305(1)(a), thenly way that Eurofed can proceed through this or any other legal
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action is through its LiquidatorReflecting this state of affa, Eurofed’s verified claim
indicates that the bank is appear“by and through” its liquidats. Euro. Cl. at 2. But the
statement clearly identifies “Eurofed” as the ilant, asserting that the bank is “the legal owner
of the accounts and/or funds” in question, and ‘tlidy virtue of [this] legal ownership . . .
Eurofed declares its right to féed this action.”_ld. at 4.

Subsequerttlings, it is true, have freely intehanged “Eurofed” with “the
Liguidators of Eurofed” in identifying the claimg beginning with the answer. But these filings
make clear that the Liquidators are acting mirtiholes as representadty of Eurofed, and the
filings reflect an implicit understanding thi&iere is no difference between the bank and its
liquidators as far as their participation in thdion is concerned. See, e.g., Dkt. No. 223 at 1
(identifying the claimant as “the Liquidatorst ‘Eurofed’); Lewczyk Decl., Ex. P, at 1
(identifying the claimant as “the Liquidators’ dhe Bank'™). That the plaintiff itself has never
been confused by this inconsistency, or belieted Eurofed and its Liquidators were separate
claimants, is clear from the special interroga&sithat the plaintiff served on the Liquidators,
which provide: “The term ‘you’ or ‘your’ mearmth Eurofed and the Liquidators of Eurofed.”
Lewczyk Decl., Ex. U, at 2.

Given all this, it cannot seriously begyaed that “Eurofed Bank has not filed an
Answer in this action,” Mem. at 7, or thaturofed’s claim should be stricken because the
Liguidators chose to identify themselves as theifitdats” in their answer to the complaint. The
purpose of an answer, in civil feifure actions, as elsewhere, tisgive reasonable notice of the

allegations in the complaint sought to be plaicedsue.” _United States v. 1866.75 Board Feet

and 11 Doors and Casings, No. 07-1100, 2608839792, at *2 (E.D. Va. Mar. 25, 2008)

(citing 5 GHARLES ALAN WRIGHT & ARTHURMILLER, FEDERAL PRACTICE AND PROCEDURE
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8§ 1261 (3d ed. 2004)). The answer filed by the ldgtors does just that, admitting some of the
complaint’s allegations, denyinghatrs, and setting forth a host of affirmative defenses. See
Euro. Ans. Thus, the inconsistency in identificatof the “claimant” between the claim and the
answer has by no means left “the Governmentth@aourt guessing as tdich allegations in
the complaint are admitted and which will require proof at trial.” Reply &t 13.

The plaintiff's real gripe is with #hLiquidators’ responses to the plaintiff's
special interrogatories. Such interrogatories playmportant role in civil forfeiture actions,
because they allow the government “to gatherimédion that bears on the claimant’s standing,”
SupPP. R. G(6)(a), Advisory Committee Notes, 2006 Adoption, and promptly move to dismiss
from the proceedings claimants who lack ssiEnding._See supra®é. The plaintiff argues
that the Liquidators have responde these special interrogatories only by addressing their own
relationship, as appointed liquidators, to teseds claimed by Eurofedither than responding on
behalf of Eurofed itself anelxplaining the nature @he bank’degal interest in those assets. See
Mem. at 22-23.

The plaintiff has a point. For instanaeresponse to a question asking for “the
date on which you acquired . . . an interest” irian assets, the Liquidag) response cites only
the facts surrounding the commencement ofithedation and their own appointment as
liquidators, saying nothing about whEnrofed’sinterest in the propertarose._See Lewczyk

Decl., Ex. P, at 4-6. In response to an inqaioput “the ownership arther nature of your

21 The plaintiff spends considerable titnelaboring portions of the Liquidators’

answer that disclaim knowledgéout certain assertions madehe complaint — apparently to
suggest that the answer does actually speak for Eurofed (keagse the bank presumably would
have knowledge of the matters in question).thesLiquidators have explained, however, much
of the plaintiff’'s discussion tthis effect is misleading: theeenials in question do not simply
deny awareness of undisputed $aittat Eurofed itself must saly know, but rather dispute
specific characterizations about the defendasetasvith which the Liquidators disagree.
Identifying such points of disagreemt is one function of an answer.
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interest and all facts and ledases that support your claim,” thiguidators’ brief response is
confined to the nature of their own relatibigsto the property, séng not a whit about the
nature ofEurofed’sinterest in the propertyr what facts or legddases support that alleged
interest. _Id. This pattern pervadbs Liquidators’ interrogatory responses.

The solution to this deficiency, howary would have been to move to compel
more complete responses from Eurofed. Instesdecounted earlier, tipdaintiff took the more
aggressive step of moving to dismiasrofed’s claim entirely under Supplemental
Rule G(8)(c)(i)(A) — which permits dismissfalr certain procedural noncompliance — based
upon the inadequacy of these discovery resporses.supra at 16-17. Only in the alternative
did the plaintiff request that the Liquidatorsdmmpelled to supplemetheir responses. See
Dkt. No. 244. In arguing for dismissal undiarpplemental Rule G(8)(c)(i)(A), however, the
plaintiff mixed its discussion ith direct attacks on the Liquidators’ standing — a challenge
properly brought through a motion to dissmifor lack of standing under Supplemental
Rule G(8)(c)(i)(B). After receiving a clear india@n from the Court that it was not likely to
dismiss Eurofed’s claim based on inadequate ingg@tiory responses, the plaintiff agreed to brief
the question of Eurofed’s standing on the existewprd without further discovery, rather than
have the Court address its objections to therogatory responses.e8 supra at 17-18. But
now, having filed a motion challenging Eurofed’ssting as a substantive matter, the plaintiff is
attempting to revive its procedrobjections. It simply couches its argument in new terms —
by suggesting that it is not objecting to thadequacyof the interrogatory responses, as before,
but to “Eurofed Bank’s failure to respoatiall’ to the interrogatories. Mem. at 3.

Simply put, this will not fly. Whatevateficiency exists in the interrogatory

responses, insofar as they fail to adequatddiress questions about Eurofed’s interest in the
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defendant assets, the Court doetsagwee that Eurofed has “fadléo respond at all” to those

interrogatories, and it will not ske Eurofed’s claim on this basis.

D. Prudential Standing

Finally, the plaintiff argues that Eurofed’s claim should be dismissed as a matter
of “prudential standing,” because the bank’s assentedest in the defendant assets purportedly
does not satisfy the definition of an “owner” und8rU.S.C. § 983(d)(6). That definition is part
of the “innocent owner defense,” which allows giants to defeat a civil forfeiture by proving
their innocent ownership of thhesby a preponderance of theidence. _Id. § 983(d)(1).

Eurofed need not prove at this junctthrat it is an innocent owner under Section
983(d)(6), and any suggestion to the contrapnflates the requirement$ standing with the

ultimate merits of the Liquidator[s’] affirmative defense to defeat forfeiture.” United States v.

$7,599,358.09, --- F. Supp. 2d ----, 2013 WL 3086107, at *4. “The jurisprudence on civil
forfeiture cases makes clear that the threshediuirement of a claimant’s standing is not

rigorous and does not depend on praiothe underlying merits of éhclaim.” Id. (citing United

States v. One Lincoln Navigator, 328 F.3d at 1013); see UnitegsStat 100 Peeler Ave.,

Lakeland, Lanier Cnty., GeorgiaD07 WL 4289692, at *4 (“This Court has scoured the civil

forfeiture statutes and relevagdases and has been unablértd anything that supports the
notion that a claimant can only pursue a clairdgtendant property [fit] proves both standing
and ownership.”).

Even the decisions cited by the ptdfracknowledge that a claimant “need not
prove that he is in fact an innocent ownetha property” in ordeto have standing, United

States v. $746,198 in U.S. Currency, More or Less, 299 F. Supp. 2d 923, 933 (S.D. lowa 2004),

and that the claimant’s satistenm of Section 983(d)(6) is “aglement of the innocent owner’s
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claim on the merits.”_United States v. $165,580 in U.S. Currency, 502 F. Supp. 2d 114, 122 (D.

Me. 2007) (quoting United States v. One lalrcNavigator, 328 F.3dt 1014). Innocent

ownership “remains an affirmative defensefiich the claimant must prove only after the
government first meets its own burden of “provinga preponderance ofdlevidence that the

property is subject to forfeiture.” Unite&dtates v. 2000 Toyota Celica, No. 04-3063, 2005 WL

1502902, at *4 (E.D. Wash. June 23, 20@%jng 18 U.S.C8 983(c)(1)).

None of the decisions relied upon bg flaintiff in support of this argument
actually discuss prudential standing. Theseigions all hinge on a claimant’s lacksbétutory
standing, where there is no poskipithat the claimant can pve innocent ownership of the
defendant property — either because the faets py the claimant do not support any ownership
interest satisfying the criter@ Section 983(d)(6), or becau® evidence unequivocally shows

that the claimant lacks such awnership interest. See, eldnited States v. 8 Gilcrease Lane,

641 F. Supp. 2d 1, 5 (D.D.C. 2009); United States v. $165,580, 502 F. Supp. 2d at 123; United

States v. 74.05 Acres of Land, 428 F. Supp. 2d 57, 62-65 (D. Conn. 2006); United States v.

$746,198, 299 F. Supp. 2d at 933; United States v. One 2004 Land Rover Range Rover, No.

07-818S, 2009 WL 909669, at *5-6 (W.D.N.Y. Mar. 31090 But that is not the case here.
Section 983(d)(6)(A) defines an “owner” as “a ersvith an ownership interest in the specific
property sought to be forfeitedghd Eurofed has made a colorable showing of such an interest.
See supra at 23-31. While Section 983(d)(bBcludes unsecured creditors, bailees, and
nominees from the definition of “owner,” nonéthese categories ermpasses the ownership
interest that Eurofed has asserand that it has supported wétvidence. This final bid to

dismiss Eurofed’s claim therefore fails as well.
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V. CONCLUSION
While the plaintiff's myriad argumentsave put Eurofed tbugh its paces, not
one of these arguments carriee day. Eurofed, acting bydthrough its Liquidators, has
demonstrated that it has a colorable ownership istténehe defendant agsdocated in Antigua.
It therefore has standing to contest the forfeitf those assets, and its claim to them will
survive the plaintiff's motion for summary judgntemhat Eurofed has satisfied the criteria
necessary to establish standingh&t summary judgment stademwever, does not mean that the

Court “may not revisit the issw later stages in the litigan.” United States v. $148,840 in

U.S. Currency, 521 F.3d at 1278.

An Order consistent with this Opinion will issue this same day.

SOORDERED.
/sl
PAULL. FRIEDMAN
DATE: August 12, 2013 United States District Judge
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