UNITED STATES OF AMERICA v. ALL FUNDS ON DEPOSIT AT Doc. 333

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil Action No. 04-0798 (PLF)
ALL ASSETS HELD AT

BANK JULIUS BAER & COMPANY, LTD.,
Guernsey Branch, Account Number )
121128, in the name of Pavlo Lazarenko )
last valued at approximately $2 million
in United States dollargtal.,

N N N

— s e

Defendantsn rem.

MEMORANDUM OPINION AND ORDER

The Liquidators of claimariuropean Federal Credit Bank Limited (“Eurofed”),
acting on their own behalf and on behalf of Eurotedether withplaintiff United Statehave
filed a joint motion seeking the Court’s approval and eotry Stipulation and Settlement
Agreemeni“the SettlemenAgreement”)that resolves Eurofed’s claims this forfeiture
action® Claimant Pavel Lazarenko objects to the Settlement Agreemertieareduestan
evidentiary hearing to assess whether theresagifficientfactual bas to support tis Court’s

approval and entry of thegheement The Court has considered the parties’ arguments, the

! Throughout this litigation, Eurofed’s Liquidators have acel@lyon behalf of

Eurofed rather than on their own behdlfeeUnited States VAIl Assets Held at Bank Julius
Baer & Co., Ltd, 959 F. Supp. 2d 81, 111-14 (D.D.C. 201Bhe Settlement Agreement
provides, however, that the Liquidators are parties to tireément in dual capacities both

“on their own behalf and on behalf of Claimant Eurofed Bank Limitediguidation).”
Settlement Agreement at 1 (introductoarggraph The Court presumes that this provision is
included to give effect to terms of tAgreement under which the Liquidators are bound to
engage in specific future conduct, includthg execution of signatory letters to effect the
transfer of certain defendant fundSeeid. 1 2Q
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relevant legal authorities, and pertinent portions of the record in this case, and coticitide
Lazarenko’s objections to the proposed Settlement Agreement lack merit.didgtprthe
Court will grant the motion for appravand etry of the Settlement Agreement, and it will enter

the Settlement Agreement as an Order of this Court

|. BACKGROUND
This is a civil action, broughi rem, in which the United States seeks forfeiture
of over $250 million scattered throughout bank accounts located in Antigua and Barbuda,

Guernsey, Liechtenstein, Lithuania, and Switzerldddited States v. All Assets Held at Bank

Julius Baer & Co., Ltd.99 F. Supp. 2d 81, 84 (D.D.C. 2013). Claimant Eurofed is an Antiguan

bank in liquidation, whiclnas assertedn interest in some of the defendant assets sought by the
plaintiff United States In March of 2012, th&nited Statediled a motion for summary
judgmentaimingto strike Eurofed’s claim for lack of standinggeeDkt. No. 286. The Court

subsequently granted in part and denied in partthieed State’ motion. United States v. All

Assets Held at Bank Julius Baer & Co., Ltd., 959 F. Suppt289. The Court held that

Eurofed had standing tmntest the forfeiture of defendant assetated in Antiguand
Barbudajd. at97-114, but concluded that Eurofed lacked standingytalaim toassets located

in Switzerland and Lithuaniad. at114-15. Following the issuance of this decision, the Court

2 The papers considered in connection with the pending motion include:

theUnited Statesand Eurofed’s joint motion for approval and erdfyStipulation and
SettlementAgreement (“Joint Mot.”) [Dkt. No. 314[Stipulation and Settlement Agreement
(“Settlement Agreement”) [Dkt. No. 314-1]; claimant Pavel Lazarenko’s djo$o proposed
settlement and request for evidentiary heg(ithazarenko Opp.”) [Dkt. No. 324Eurofed’s
reply to Lazarenko’s opposition (“Eurofed Reply”) [Dkt. No. 326k United States’ reply to
Lazarenko’s opposition (“Pl.’s Reply”) [Dkt. No. 326]; claimant Pavel Lazarenkotsom for
leave to file surreply‘Lazarenko Surreply Mot.”) [Dkt. No. 329¢laimant Pavel Lazarenko’s
surreply (“Lazarenko Surreply”) [Dkt. No. 329-1]; Eurofed’s opposition to Lazarenko’ssmoti
for leave to file surreply (“Eurofed Surreply Opp.”) [Dkt. No. 331]; #mel United States’
opposition to Lazarenko’s motion for leave to file surreply (“Pl.’s Surreply Qpp.”

[Dkt. No. 332].



lifted a stay that had been imposed on Eurofeditierfiled motion for summary judgment, and
ordered the parties to agree upon a briefing schedthieespect to that motionOrder(Nov.
14, 2013 [Dkt. No. 305].

After theUnited Statesiadsubmittedits opposition to Eurofed’summary
judgment motionthe United Statesind Eurofed filed the pending joint motion for approval and
entryof the Settlement Agreementnder its terms, the parties eaatyree to the dismissal of
their claims to a portion of thea rem defendants located in Antigua, Switzerlaadd Lithuania,
andthey furtheragree to cooperate transferringo the United Statethose assetscatal in
Switzerland and Lithuania. Joint Mot. | Rlore specifically, théJnited Stategagrees to
dismiss with prejudice its forfeiture actiagainst 22.54% of the sum of two categories of assets:
(1) “the Antiguan Interest,” which the accrued interesh defendant funds currently held in an
account of the Registrar of the Antiguan High Court of Justice; and (2) “the Enrbpeds,”
comprised othecombined value of defendant funds held in Switzerland and Lithuania.
Settlement Agreemefft18. This totd is defined as theSettlement Amountwhich equals
roughly $9 million. Id. 11114, 17-18.

The Agreement contemplates that this Court will amend its restraining-erder
force sinceluly 8, 2005seeDkt. Nos. 22 and 23 —o0 permit the release of the Antiguan
Interest tathe Liquidators.SeeSettlement Agreement § 18n addition, the Agreement provides
that the United Statesdthe Liquidatorsconsent to the transfer of the European Fumidsthe
custody of the Unite&tates Department of Justiciel.  20. Following this transfer, thenited
Stateswill distribute to the Liquidators the remainder of the Settlement Amount for distribution
in Eurofed’s liquidation.ld. 1 21. Ultimately, any of the European Funds remaining at the

conclusion of this forfeiture actidikewise will be transferred to the Liquidators for distribution.



Id. The Settlement Agreement provides that Eurofed’s claims to any andat defendants
areto be dismissed with prejudicéd. 119. To become effective, thiegreement requires the
approval of both this Court and the Antiguan High Court of Justitef 33°

Claimant PaveLazarenkoopposes the proposed settlement, and he requests that
this Court ‘tonduct an evidentiary hearing to determine whether a sufficient factual basss$ exi
to support the Court’s approval and enifythe Settlement AgreementLazarenko Opp. at 4.
He maintains that[t]he Liquidators need to preseavidence at a hearing to justify their receipt
of an additional $9,000,000.d. at6 (referring to the Settlement Amounthn particular,
Mr. Lazarenkosuggests that the Liquidators do not need any additional fumiiscttarge their
task ofpaying validated claimsnd he complains generally about the Liquidatpesformance
of their duties.Seeid. at2-4, 6-11. Lazarenko alsasserts that theettementwill prejudice him
in various ways, warranting this Court’s rejectionof-at least, its further scrutimy- of the

Settlement AgreemenSeelazarenko Surreply &-6.°

Il. LEGAL STANDARD
Rule41(a)(2)of the Federal Rules of Civil Procedure provides that “an action

may be dismissed at the plaintifffequest . . by court ordemn termghat the court considers

3 The Court has summarized only the basic terms of the Settlement Agreement.

4 Mr. Lazarenko’s central role in thisrfeitureactionpreviously has been
describedyy the Court.SeeUnited States v. All Assets Held at Bank Julius Baer & Co., Ltd.,
959 F. Supp. 2d at 84-98eealsoUnited States v. Lazarenkb64 F.3d 1026, 1029-32, 1047
(9th Cir. 2009)affirming Lazarenko’sconviction on eight counts of money laundering and
conspiracy).

> TheUnited Statesind Eurofed argue that the Court should not consider

Lazarenko’s surreply, but the Court discerns no prejudice to either of these padiieng so.

Both the United tesand Eurofed, in their memoranda opposing Lazarenko’s motion for leave
to file the surreply, have responded to the merits of Lazarenko’s argunseeRl.’s Surreply

Opp. at 4; Eurofed Surreply Opgit. 24. Moreover, the Court agrees with theited Stateand
Eurofed that tharguments advanced thesurreply are meritless.

4



proper! FED.R.Civ.P.41(a)(2). Although the Rule’s text refers to “an actiombstfederal

courts agree that parties may voluntarily disnfiesm a cas@nly certaindefendants SeeReetz

v. Jackson, 176 F.R.D. 412, 413 n.2 (D.D.C. 198itilng 9 CHARLES ALAN WRIGHT & ARTHUR
R.MILLER, FED. PRAC. & PrOC. Civ. § 2362 (2d ed. 1995)). The D.C. Circuit “has observed that
‘[voluntary] dismissals have generally been granted in the federal ecouetss the defendant

[that is being dismissed] would suffer prejudice other than the prospect afral daw/suitor

some tactical disadvantage.ld. (quotingConafay v. Wyeth Laboratories, 793 F.2d 350, 353

(D.C.Cir. 1986)) @lterations in original).

This case presents a somewlnaijuescenarian which to applythe legal
standard governing voluntary dismissals under Rule 41(aji23t, this is a forfeiture action in
which the defendants anerem assets.Second, the party claiming prejudice is not a defendant
who is to be dismissedom the casgbut, ratheris a claimant himself Nevertheless, the Court
finds that in theseircumstances, the relevajqiestion under Rule 41(a)(2) is whether the
objecting party— here,Mr. Lazarenko— would be prejudiced by the Court’s approval of the

Settlement AgreementCf. Reetz v. Jacksgri76 F.R.D. at 418 This case presents a slight

different scenario, however, because the only defendant who is claiming prejutizeme who
will not be dismissed. Under such circumstances, it is appropriate for the Court to determine
whether the remaining defendant . will be prejudiced by the dismissal when the plaintiff seeks

the dismissal of less than all [the defendatit&juoting Plains Growers, Inc. v. Ickes-Braun

Glasshouses, Inc474 F.2d 250, 254 (5th Cir. 197 3internal quotation marks omitted))

l1l. DISCUSSION
Mr. Lazarenko advances several arguments in ogpsio the proposed

settlemenand in support of his requdst an evidentiary hearing. None of these arguments has



merit. As apreliminarymatter, Lazarenko contends that the joint motion filed by the United
Staesand Eurofed is not truly a motion for voluntary dismissal governed byZRég(2)of the
Federal Rules of Civil Procedure — although he does not suggest undedtetrettive
procedural framework the motion should be consideBmklL azarenko Surreply &-4.
Lazarenkdocuses on the fact that thimited States has agreed to dismiss its forfedoten
only as to certain portions of tiherem defendantsSeeid. at 2. And hénighlightsthe factthat
the United Statedas not fully relingished its asserted rightésen ago those funds comprising
the Settlement AmountSeeid. (citing Settlement Agreement 11-23). The Court already has
noted, however, that the weight of judicial authority supports the application of Rule2jida)(
circumstancesvolving only partial dismissalsSeesupraat5. And the language of paragraphs
23 and 24 of the Settlement Agreementwvhich clarifies the scope of thénited States’
voluntary dismissal with respect to certain assetdoes nohegate the aaif dismssal See
Settlement Agreement $8-24. Ultimately, Lazarenko’s argument on this posgems to be
irrelevant. Whether the proper procedural framework here is provided by Ruleb(dy
some other source of authority — such as Rule 15 of the Federal Rules of Civil Procedure, or
even the Court’s “inherent powetid drop some parties from a civil actien see9 GHARLES
ALAN WRIGHT & ARTHURR. MILLER, FED. PRAC. & ProC. Civ. § 2362, at 410-14 (3d ed. 2008)
— the touchstonefdhe Courts analysis still would hingenwhetherapproval of the Settlement
Agreementould be likely to causanyprejudice to LazarenkoAs explained further belowhe
Court concludes that Lazarenko has failed to demonstrate any such likelihood.

Mr. Lazarenko maintains that the settling parties roffst a “sufficient factual
basis” to support the Court’s approval and entry of the Settlement Agreementenkaz@pp.

at 5. This argument appears to rest on two premises. First, Lazarenko contendduhdsthe



comprising the Setttaent Amount — which, under the Agreement’s terms, would be paid over
to the Liquidators for distribution in the liquidatier come from sources that the settling parties
have no right to acces$d. at 6. With respect tathe Antiguan Interest,azarenko cites an

earlier decisiomf an Antiguan appellate court, in whithhat courtruledthatthe Liquidators
wereunableto use this interestsaa funding source to pay the validated claims of innocent third-
party depositorsSeeid. But of course, the basis of the Antiguan court’s ruling wasthieat
enforcement of this Coug’restraining orderequiredthisinterest to remain frozen along with

the principalon which it accrued SeeUnited States VAIl Assets Held at Bank Julius Baer &

Co., Ltd, 959 F. Supp. 2d at 107-08he Settlement Agreemepirovides for the amendment of

this Courts restraining ordegnd the settling parties muken obtain the approval of the
Antiguan courts before traresfing the interest to the Liquidator§hus, afurofedcorrectly
argues, “[i]f Lazarenko believes the Registrar Interest should not laseel¢o Eurofed because
of the Antiguan court’s order, he can make that argument in Antigua.” Eurofed&épls
to the European Fundghis Court’s previous ruling — that Eurofed lacked standing under
federal law to contest the United States’ forfeiture of those assstmply has no bearing on
the propriety of thg@artial dismissaby the United Statesf its action with respect to those
rem defendants, nor on its cooperation with Eurofed to transfer those funds out of &utepe
release of a portion of them (those no longer subject to forfeiture) to the Liquidatansiant
Lazarenko’sability to assert his rights with respect to the liquidation in Antigua, as well as
concernindhis claimin this forfeiture actionwill remain unaffected by any of theaetivities

The second premise of Mr. Lazarenko’s “factual basis” argument appears to be an
amalgam of cocerns regarding the Liquidagdperformance of their dutiesSeel azarenko

Opp. at 2-4, 6-11. The gist of his complaint is that the Liquidators have not demorteeated



needfor any additional funds to satisfy the claims of validated claimants in the liquid&.
id. at7-8, Lazarenko Surreply at4. Lazarenko also complains that the Liquidators have failed
to provideafull accounting of their work, and he further asserts that they have needlessly
protracted the liquidation proceedings. Lazarenko @pp9. These various grievances simply
areirrelevant to the Court’s consideration of the Settlement Agreement betweenitbe U
Statesand Eurofed. As Lazarenko seems to acknowlesigid. at 8, this Court lacks any
authority tocontrol or administer the liquidation of Eurofed, a legal process that falls i
purview of the Antiguan courts. And as the Court haedd_azarenkoemainsfree to assert
his interests in thse proceedings. Consequently, the Court discerns no need for an evidentiary
hearing to determine the “factual basis” supporting the propriety of tHerBent Agreement.
Finally, Lazarenka@ontends that the Court’s approval of the Agreement would
prejudice him in three ways. First, he argues that the Settlement Agitesoneehow would
result inhis having to bear the Liquidatorsttorneys’ feesSeel.azarenko Surreply at 6As
best the Gurt can discern, Lazarenko’s argument arises from his understanding of soprofiis
Antiguan banking law under which the expenses of a liquidator must be paid before any funds
are disbursetb claimants.Seeid. (citing Section 289 of the Antiguan International Business
Corporations Act). Lazarenko’s reading of Antiguan law may be correct, but thes@oply
fails tomake out how its approval of the Settlemagteement might have any negative bearing
on Lazarenko’s bottom line. If anything, Bsrofed points out, this Settlement Agreement will
reduce the Liquidatorségal expenseshus lessening the chance that any liquidation distribution
to Lazarenko would be diminished them
Lazarenko’s second and third allegas of prejudice are even less creditable. He

complains that the dismissal by the United States of its forfeiture action wittctésp portion



of the Lithuanian fundsvill deprive him of the opportunity to assert a statute of limitations
defense regarding those assdtazarenko Surreply at 6. This argument is nonsensical; the
United States’ voluntary dismissal itd forfeiture action with respect to a portion of the
European Fundsimply relieves Lazarenkaf any need to defend against efforts by the United
Statego forfeit those funds. And finally, Lazarenko cautions that this Court’s approval of the
Settlement Agreemerbuldmislead the Angtiuan High Court of Justice regarding whether
currently frozen funds lying in its Registrar's account should be releasedlimthéators.

Seeid. The Courhas little doubt that the Antiguan judicy is more than capable of resolving

any issueshat will come before itn the Eurofed liquidation proceedings.

IV. CONCLUSION
For the foregoing reasons, the Court will approve the Settlement Agreement
reached between the United Staded Eurofedand it will enter the Settlement Agreement as an
Order of his Court. Accordingly, it is hereby
ORDERED that the joint motioof the United States and Euroffedt approval
and entry of the Stipulation an@tBementAgreement [Dkt. No314] is GRANTED; it is
FURTHER ORDERED that Eurofedmotion for summary judgment
[Dkt. No. 269] is DENIED as moot; antlis
FURTHER ORDERED that Pavel Lazarenkaistion for leave to file a surreply
[Dkt. No. 329] is GRANTED.
SO ORDERED.
_Isl

PAUL L. FRIEDMAN
United States District Judge

DATE: November 14, 2014



