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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Plaintiff,

V. Civil Action No. 04-0798PLF)
ALL ASSETS HELD AT BANK JULIUS,
Baer & Company, Ltd., Guernsey
Branch, account number 121128, in the )
Name of Pavlo Lazarenko &t, )

)

)

)
)
)
)
)
)
)
)
)

Defendant$n Rem.

OPINION AND ORDER

This matter is before the Court tmo motions ofClaimantPavel Lazarenko,
a.k.a. Pavlo LazarenkbLazarenko”) for leave to amend his answer to the amended complaint
to makefour changes:(1) admitrather than deny one allegatid2) supplement his due process
affirmative defense(3) add five new affirmative defenses: excessive fine, judicial estoppel,
undue delay, collateral estoppel, and “estoppel/unclean hands”; and (4) supplemepbhgeres
to paragrapl62 relating to the Guernsey asset$ie United States opposes the first and third
changesbut not the second or fourth. Upon consideration of the parties’ written submissions,
the relevant case law, and the entire record in this case, the Courwiltlge motios in part
and denythemin part. Specifically,the Court will permit.azarenkado amend his answer to

admit rather than deny one allegatisnpplement his due process defense, and supplement his
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response to paragraph 62. The Court willpermit him toadd theiive new affirmative

defensebecaussuch an amendment would fogile.?

II. FACTUAL AND PROCEDURAL BACKGROUND
This is a civil inremaction in which the United Sates seeks forfeiture of over
$250 million dollars scattered throughout bank accounts located in Antigua, Barbudag@uerns
Liechtenstein, Lithuania, and SwitzerlanBeeAm. Compl. { 1. This Court’s prior opinions
summarizehe procedural history of this case, starting with the criminal prosecution of

Lazarenkgand continuing through this civil forfeiture proceedinge 8.9, United States v.

All Assets Held at Bank Julius Baer & Co., Ltd., 571 F. Supp. 2d (3B®.C. 2008)(“All

Assets 1) ; United States v. All Assets Held at Bank Julius Baer & Co., Ltd., 959 F. Supp. 2d 81,

84-94(D.D.C.2013)("All Assets V); United States v. All Assets Held at Bank Julius Baer &

Co., Ltd, 307 F.R.D. 249, 250-51 (D.D.C. 20J4All Assets VI'). In brief,Lazarenkads “a

prominent Ukrainian politician who, with tted of various associates, was ‘able to acquire

! The documents reviewed by the Court in resolving the pending motion include the

following: Complaint [Dkt. 1]; Amended Complaint (“Am. Compl.”) [Dkt. 20]; Pavel
Lazarenko’s Verified Claim and Statement of Interest or Right in Propetje@& to Forfeiture
In Rem (“Claim”) [Dkt. 29]; Claimant Pavel Lazarenko’s Verified AnsweFirst Amended
Verified Complaint for Forfeiture In Rem (“Answer”) [Dkt. 268]; Claimarmiviel Lazarenko’s
Motion for Leave to Amend Answer to Amended Complaint (“First Mot.”) [Dkt. 367];rGéant
Pavel Lazarenko’s Amended AnsweP(oposed First Am. Answer”) [Dkt. 36I: Plaintiff's
Opposition to Claimant Pavel Laenko’s Motion for Leave to Amend Answer to Amended
Complaint (“First Opp.”) [Dkt. 401]; Claimant Pavel Lazarenko’s Reply in Suppdtlisf
Motion for Leave to Amend His Answer to the Amended Complaint (“First ReplyK). {D8];
July 29, 2016 Memorandum Opinion of Magistrate Judge G. Michael Harvey [Dkt. 751];
Claimant Pavel Lazarenko’s Second Motion for Leave to Amend His Answer toribaded
Complaint (“Second Mot.”) [Dkt. 775]; Claimant Pavel Lazarenko’s Second AmendedeAns
(“Proposed Second Am. Answer”) [Dkt. 7I5-United States’ Opposition to Claimant Pavel
Lazarenko’s Second Motion for Leave to Amend His Answer to the Amended Complaint
(“Second Opp.”) [Dkt. 791]; and Claimant Pavel Lazarenko’s Reply in Support of His Motion
for Leave to Amend Hi Answer to the Amended Complaint (“Second Reply”) [Dkt. 833].
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hundreds of millions of United States dollars through a variety of acts of fraudjaxtor
bribery, misappropriatioand/or embezzlementommitted during the 1990sAll Assets V,
959 F. Supp. 2d at 85 (quoting Am. Compl. 1 1, 10).
As relevant to the present motions for leave to antéedJnited States filed its

First Amended Complaint on June 30, 208lteging interalia, that:

Lazarenko[] is the Settlor and Protector of the Balford Trust and is the belneficia

owner of the assets maintained in accounts 41610, 41950, and 41843 at Credit

Suisse (Guernsey) Limitedther nominal beneficiaries of the trust are members

of Lazarenkao’s family.
Am. Compl. § 81.Lazarenkdiled a verifiedanswerthat responded:

Claimant admits the allegations that he is the Settlor and Protector of the Balford

Trust, maintained in account 41610 at Credit Suisse (Guernsey) and that the

beneficiaries of the trust are members of his family. Claimant denies therfurth

allegation the [sic] members of his fayrare “nominal beneficiaries.
Answer{ 81. Lazarenko also asserted several affirmative defenses in his amsetingthat
“the forfeiture of defendant property and currency should be barred Buth@rocess Clause of
the Fifth Amendment to the U.S. Constitutibrid.  160.

On May 1, 2015, Lazarenko moved under Rule 15(a) of the Federal Rules of Civil

Procedurdor leave to file aramendedanswerthatwould makeseveral changes: (1) changing
his response to paragraph 81 so that he “admits the further allegation the membdesmfyhis
are ‘nominal’ beneficiaries Proposed-irst Am. Answerq 81; (2) appending to the existing due
process affirmative defens@ explanatiomhat “[tlhe due procesaolations stem from the
involvement of the Ukrainian Geral Prosecutors Office in tleellection of documents and
witnesstestimony that will be used in this matted. § 160; and (3) adding fonew affirmative

defenses excessive fingjudicial estoppelyndue delayand collateral estoppeld. 11161-64.

Lazarenko’dull proposed answer to paragraph 81 now woeidi



Claimant admits the allegations that he is the SettloPaatkctor of the Balford

Trust, maintained in account 41610 at Credit Suisse (Guernsey) and that the

beneficiaries of the trust are members of his fam@yaimant admits the further

allegaton the[sic] members of his family are “nominal” beneficiaries.
Proposedrirst Am. Answel 81. Notably, it would not respond to the government’s allegation
that Lazarenko “is the beneficial owrgdrthe assets maintained in accounts 41610, 41950, and
41843 at Credit Suisse (Guernsey) Limited.” Am. Compl. fl&karenko’s “excessive fine”
affirmative defense is that the forfeiture “is prohibited by the Excessnes Elause of the
Eighth Amendment and 18 U.S.C. § 983{ag. 1 161; his “judicial eé®ppel” affirmative
defense is that the United States cannot deviate from its legal positions dugrighhial
prosecutionid. § 162; his “undue delay” affirmative defense is that the United States’ delay in
the “filing of the Amended Complaint and the subsequent delagrimnmencing discovery” bar
forfeiture,id. 1163; and his “collateral estoppel” affirmative defense istti@tJnited States
cannot now raise arguments it could have raised but chose not to raise during his criminal
prosecution.ld. 1 164.

On August 20, 2016, Lazarenko moved a second time to amend his answer to add

the additional affirmative defense of “[e]stoppel/[u]nclean [h]ands,” agpthat the United
States is bound to certain promises that it made to him during failed plea discus2i002.i
Proposed Second Am. Answel§5. That affirmative defense is that the United States is
estopped “from seeking forfeiture of any funds over and above $21,696,000, or alternatively a
funds traceable to any crimes discussedhefailed pleaagreement between Lazarenko and the
United Statesld. Lazarenko’s second motion for leave to amend his answer also seeks to

supplement his response to paragraph 62 of the complaint concerning the Guernsey asset

adding the following sentee: ‘Claimant further admits that he has control over the accounts in



Guernsey in the name of Samante, including account numbers 41610, 41950, and 41843.”

Id. 1 62.

II. DISCUSSION
Under Rule 15(a)(2) of the Federal Rules of Civil Procedure, when unable to do
S0 as ofight, “a party may amend its pleadionly with the opposing party’s written consent or
the court’s leave. The court should freely give leave when justice so requiees R. Civ. P.
15(a)(2). “[lt is common ground that Rule 15 embodies a generally favorable policy toward

amendments.™Hill v. U.S. Dept of Def, 70 F. Supp. 3d 17, 19 (D.D.C. 2014) (quoting Davis v.

Liberty Mut. Ins. Co., 871 F.2d 1134, 1136-37 (DC.. 1989); seealsoHarris v. Sec'y, U.S.

Dep't of Veterandffairs, 126 F.3d 339, 344 (D.C. Cir. 1997) (describing Rule 15(ag?2)

adopting a “generous standard”). In considering whether to grant leave to apieadiag, a
district court should consider factors “such as undue delay, bad faith or dilatovg miotihe
part of the movant, repeated failure to cure deficiencies by amendments preailmsbd,
undue prejudice to the opposing party by virtue of allowance of the amendmeny, dfitilit

amendmentgetc.” Foman v. Davis, 371 U.S. 178, 182 (1962).

As noted, the United States does not oppose two of the four pragasegks to
Lazarenko’s amended answdre Court addresseach of Lazarenko’'ssmainingproposed

amendments in turn.

A. Changing a Denial to an Admission in Paragraph 81
The UnitedStates argues that Lazarenko waived any ability to admit to the
allegation in paragrapBil of the complaint that “the members of his family are ‘nominal’

beneficiaries” because he rdisclaimed any beneficial ownership in the Balford Trustst



Opp. at 7-8.The United States also claims that Lazarenkase than fougeardelayin filing
his motion for leave to amend his amswaived his opportunity to make the proposgthngs,
id. at 1212, and that permitting the amendment would prejudliednited States by
“unnecessarily broadening the scope of this litigatidd.”at 14. Finally, the United States
argues that the amendmevituld be futile because no evidence adduced in discovery
substantiates Lazarenko’s beneficial interest in th@oBAT rust.

The United States’ waiver and futyl arguments fail because Lazarenko’s
amendment does not assert his beneficial ownership in the Balford Trust. Rather, the
amendment merely changes the statemégeitaimant denies the further allegatitime [sic]
members of his family areaominal beneficiaries) to the statement, “[c]laiamt admitsthe
further allegation the [sic] members of his family am@minal’ beneficiaries. CompareAnswer
1 81,with Proposedrirst Am. Answeflf 81. Indeed, both Lazarenko’s original answer to
paragraph 81 and his proposed amended answer omit any responddritetth&States’

allegation inparagraph 81 in the complathiatalleges that “Lazarenko. .is the beneficial

ownerof the assets maintaingdaccounts 41610, 41950, and 41843 at Credit Suisse (Guernsey)
Limited.” Am. Compl. 1 81 (emphasis added). The question of whether Lazarenko has
“beneficial ownership” in the Balford Trust if hehildren are “nominal” beneficiaried it has

not been resolved and is not addredsethe partiesbriefing on the instant motionThat legal
guestion is one that the parties should confrbat all, in dispositive motions following

completion ofdiscovery. For the time being, however, the Court reads Lazarenko’s proposed
amendment to paragraph 81 as continuing to not respond to the complaint’s allegation about his
own beneficial ownersip, or not, in the Balford Trust. The United States’ waiver and futility

argunents therefore are inppsite.



With respect to undue delay and prejudice, the question is whether Lazarenko’s
decision to waitmore than fougears taseek toamend his answer constitutes undue delay
sufficient to deny leave to amentPerhaps in colloquial termfhis decison] did” United

States v. Honeywell Init’Inc., --- F.R.D.----, 2016 WL 4074127, at *3 (D.D.C. July 29, 2016).

But the D.C. Circuit has held that “[t]he district court may not deny” a motioreéwel to amend
a pleading “based solely on timelinessass the defendants can [also] show undue prejudice.”

In re APA Assessment Fee Litigl66 F.3d 39, 56-57 (D.Cir. 2014);seealsoHarrison v.

Rubin, 174 F.3d 249, 253 (D.Cir. 1999) In re Vitamins Antitrust Litig.217 F.R.D. 30, 33

(D.D.C. 2003)“[D] elay without resulting prejudice to [the non-moving party] is not sufficient to
warrant denial of [a] motion [to ameiadbleading].”);CHARLES ALAN WRIGHT, ARTHURR.
MILLER & MARY KAY KANE, 6 FED. PRAC. & PrROC. CiviL 8§ 1488 (3d ed. April 201§) In most
cases, delay alone is not a sufficient reason for denying.1¢ave

In order for a court to determine if the threat of prejudice to the opposingarty i
“undue,” courts should consider “the hardship to the moving party if leave to amend is denied,
the reasons for the moving party failing to include the material to be addedonginel
pleading, and the injustice resulting to the party opposing the motion should it be granted.”
CHARLES ALAN WRIGHT, ARTHURR. MILLER & MARY KAY KANE, 6 FED. PRAC. & Proc. CiviL
8§ 1487 (3d ed. April 2026 “[T]he grant of leave to amerja pleadingymight often occasion
some degree of delay and additional expense, but leave still shdubglyegven unless

prejudice or delay igndue[.]” Barkley v. U.S. Marshals Serv. ex rel. Hylton, 766 F.3d 25, 39

(D.C. Cir. 2014) (internal quotation marks omittetyndue prejudicas not mere harm to the
non-movant but a denial of the opportunity to present facts or evidence which would have been

offered had the amendmenteoetimely.” Does | through 11l v. District of Columbia, 815 F.




Supp. 2d 208, 215 (D.D.C. 2011) (internal quotation marks omittpal) n amendment is not
automatically deemed prejudicial if it causes the-mmvant to expend additional resources.

Any amendment will require some expenditure of resources on the part of the non-moving party.
‘Inconvenience or additional cost to a defendanbisnecessarily undue prejudice United

States ex rel. Westrick v. Second Chance Body Armor, 3d. F.R.D. 5, 9 (D.D.C. 2013)

(quoting_City of Moundridge v. Exxon Mobil Corp., 250 F.R.D. I/, @.D.C.2008)). Indeed,

“if [a] court were to employ a policy of denyifjgeave to amend in every situation where an
amended [pleadinghay result in additional discovery or expense, {tteg] court would fail to
abide by the legal standard of granting ledxeely ... when justice so requires.Hisler v.

Gallaudet Univ., 206 F.R.D. 11, 14 (D.D.C. 2002) (quotiag.R.Civ. P.15(a)(2)).

Here,allowing Lazarenkao amenchis answeto change a denial to an admission
will not cause the United Stateasdueprejudice. The United States does not suggest that
Lazarenko’s more than four-year delay (from November 21, 2011, when he filed his,answer
Dkt. 268, to May 1, 2015, when he moved for leave to amend) prejudicetettateneunduly
prejudiced it —for examplepecause key withesses are no longer available, it cannot conduct
discovery, etc. Rather,suggests that the undpeejudice results from the fatttatit will
“hav[e] to take discovery onl&ntiff’'s new meritless allegations.” First Opp. at 14. The Court
assumes that by “plaintiff’ the United States means Lazarenko, but does nctamdler
Lazarenko’s proposed change to introduce any “new allegations.” Indeed, thealetot$ee
how Lazarenk@dmitting the United States’ own allegation could surprise or appear “new” to

the United StatesCf. Nwachukwu v. Karl, 216 F.R.D. 176, 180 (D.D.C. 2003)he plaintiff,

however, fails to realize that thihange results in an admission by the defendant to the

allegation at issue, thereby causing no prejudice to the pldinfithe parties will continue to



conduct discovery about Lazarenko’s beneficial ownership, or not, in the Balford Thest.
voluminous amount of material already adduced in discovery on this issue (and appended to the
motion papers at issue here), howeigestrong evidence thadditional discovery on

Lazarenko’s change to paragraph 81 will nohbarlyas burdensomas the United States

suggests. Whatever burdgmccasions on the United States is umadue. SeeButler v. White,

67 F. Supp. 3d 59, 68-69 (D.D.C. 2014).

In sum,the United States’ waiver and futility objectiondfazarenko’s change of
a denial to an admission in paragraphallbecause the changeniset an assertion of beneficial
ownership in the Balford Trust. Lazarenko’s answer continues to remain silesponse to
that allegation in paragraph 8Lazarenko’s chang@nd his delay in making iill not cause
the United States undue prejudice, onlygaedenvariety prejudice that attends a pachpoosing
to concede an argumepreviously contesteduring the course of litigationThe Court
therefore will grant Lazarenko’s motion for leave to amend his answer to chaagmktal an

admission in paragraph 1.

2 The Court also will grant Larenko’s motionsvith respect to two changes the
United States does not oppose: (1) supplementing his existing due processiadfidaiatse
contained at paragraph 160 of the complaint; and (2) supplementing his response to paragraph 62
of the complaint.

With respect to paragraph 1@0e United Statesontends onlyhat Lazarenko
has “no facts to support this allegation and to sh@wit is plausible orts face’ First Opp. at
19. This contention mistakes the posture of the Lazarenko’s due process affidaédivee.
Lazarenko included this affirmative defense in his answer in 2011, Answer { 160, andége Uni
States has not moved to strike the affirmative defense as insufficient undd2@utef the
Federal Rules of Civil Procedure. If anything, Lazarenko’s proposed supplementteehi
process affirmative defense makes it more plausible and less suscepibletion to strike.
SeeUnited Sates ex rel. Head v. Kane €668 F. Supp. 2d 146, 150 (D.D.C. 2009) (district
courts should grant motions to strike affirmative defenses only “wherelgas that the
affirmative defense is irrelevant and frivolous and its removal from thenadd avoid wasting
unnecessary time and money litigating the invalid defense™ (quoting Sexcl& Eomm’n v.
Gulf & Western Indus., Inc., 502 F. Supp. 343, 344 (D.D.C. 1980))

9




B. Futility of Amendment to Add Affirmative Defenses
The D.C. Circuit has not addressed the standard by which judges in this district

should determine whethaffirmative defenseg an answer are futile under Foman v. Davis.

With respect to the futility of claimi& a complainthoweverit is clear that'[a] district court
may deny a motion to amend a complaint as futile if the proposed claim natuddrvive a

motion to dismis.” Hettinga v. United State$77 F.3d 471, 480 (D.C. Cir. 2012Vhere a

plaintiff “*could not allege additional facts that would cure the deficiencies in her coniplaint

district court acts within its discretion in denying leave to amend the camhpkafutile. Rollins

v. Wackenhut Servs., Inc., 703 F.3d 122, 131 ([Zi€.2012) (quoting Belizan v. Hershon, 434
F.3d 579, 584 (D.CCir. 2006)). In order to survive a motion to dismsglaintiff must allege
enough factén thecomplaintto show thatachclaimis “plausible,” as defined iBell Atlantic

v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Igbal, 556 U.S. 662 (2@¥HJewler v.

District of Columbia--- F. Supp. 3d---, 2016 WL 4098596, at *1 (D.D.C. July 28, 2016).

It is an open question in thigcuit (and almost every otheircuit) whether the

heightenedglausibility pleadingstandardcannounced in Twombly and Igbal applies to

affirmative defensesSeePaleteria La Michoacana v. Productos Lact®0% F. Supp. 2d 189,

190 & n.1 (D.D.C. 2012j. BeforeTwombly and Igbal, the scalled “notice pleading” standard

demanded that a complaint simpbyive the defendant ifanotice of what the plaintiff's claim is

and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 (1957) (qe&ating F

R.Civ.P. 8(a)(2)). At least twoircuits recentlyhave acknowledgetthe questiorbut found it

3 Only the Seventh Circuit has issued a precedential holding on the question,

finding that_ Twomblyandlgbal only “restated the requirementsk#p. R. Civ. P.8" and “did
not revise the allocation of burdec@ncerning affirmative defenses” becanséher case
“mentions affirmative defenses.” Davis v. Indiana State Pdhdé F.3d 760, 763-64 (7th Cir.
2008).
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unnecessary to decide whether to apply the heightened plausibility pleadingdstaritiar
former notice pleading standard to affirmative defeasesell as to claimsSee e.g, Jones v.

Bryant Park Mkt. Events, LLG;- Fed. Appx---, 2016 WL 4258948, at *2 (2d Cir. Aug. 12,

2016) Depositors Ins. Co. v. Estate of Ryan, 637 F. App’x 864, 869 (6th Cir. 2016). Judge

Rudolph Contreras of this Court has thoroughly explained the various legal and policy asgument
surrounding whether to apply the heightened plausibility phgpdiqirement to affirmative

defenses; heoncluded it was not appropriate to do Baleteria La Michoacana v. Productos

Lacteos 905 F. Supp. 2d at 190-93.

The Court need not decitleatquestionn this case Becausesome of
Lazarenko’snew affirmative defenses angeritless as a matter of law, there isneed for the
Court to consider whether Lazarenko hasl @efficient facts to substantiagteem Where not
legally meritless, Lazarenko’s proposed affirmative defenses fail urtter thie heightened
plausibility pleading standard or the former notice pleading standard. Aslf itewould be

futile to permit him to amend his answer to add those affirmative defenses.

1. Excessive Fine
The Eighh Amendment prohibits, among other things, the imposition of
excessive fines by the governmehkS.CoNsT. amend. VIII. “The touchstone of the
constitutional inquiry under the Excessive Fines Clause is the principle of poodityi: The

amount of the forfeiture must bear some relationship to the gravity of the offferisieis

designed to punishWUnited States v. Bajakajiab24 U.S. 321, 334 (1998).A'civil penalty
violates the Excessive Fines Clause [of the Eighth Amendment] if it ‘is grdisgisoportional to

the gravity of'the offense’ Collins v. Sec. & Exch. Comm’n, 736 F.3d 521, 526 (D.C. Cir.

2013) (quotindJnited States v. Bajakajiab24 U.Sat 334). In United States v. Bajakajiathe
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Supreme Court considered four factors in weighing the gravity of the defend#atise:

“(1) the essence of the crime and its relation to other criminal activity; (2) eviiethdefendant
fit into the class of persons for whom the statute was principally designelde (@gximum
sentence and fine that could have been imposed; and (4) the nature of thausadby the

defendant's conduct.” Collins v. S.E.C., 736 F.3d 521, 526 (D.C. Cir. 2013).

There is no reasonable argument that the atnaiuforfeiture in this casis
“grossly disproportional” to the crimes of which Lazarenko was convicted in thadYiort
District of California. The United States’ complaint sefetéeiture ofroughly $250 million
scattered throughout bank accounts located in Guernsey, Antigua & Barbuday@wnat,
Lithuania, and Liechtenstei SeeAll Assets J 571 F. Supp. 2d at 2. In 2004, Lazarenko was
convicted of “eight counts of money laundering and money laundering conspiracy, five abunt
wire fraud, and one count of interstate transportation of property stolen, convertieehdoya
fraud” id. at 5, which resulted in him “receiv[ing] more than $326 million in payments from
various individuals and businesses through wire transfers occurring in the Uaikesl $hile
reporting an income of less than $6,000 per year in 1996 and 1994, '3idWhether Lazarenko
still possesses any of that $326 million is not relevant because his “ability i® matya

component of the Eighth Amendment proportionality analysis.” Duckworth v. United $tate

rel. Locke 705 F.Supp.2d 30, 48 (D.D.C. 2010). There are no facts that Lazarenko could add to
his excessive fine affirmative defense to convince the Court that the potertdiattavhthe

forfeiturein this inremproceeding (approximately $250 milliois) “grossly disproportional” to

his criminaloffenses becausejury has found thdte received proceeds from his criminal

activity that are well in excess of the amount of forfeiturée Court therefore concludes that

would be futile to permit an amendment to ddaarenko’s excessive fine affirmative defense.
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2. Judicial Estoppel
“Judicial estoppelprevents a party from assegia claim in a legal proceeding
that is inconsistent with a claim taken by thattp in a previous proceeding.Marshall v.

Honeywell Tech. Sys. Inc., 828 F.3d 923, 928 (D.C. Cir. 2016) (quoting New Hampshire v.

Maine 532 U.S. 742, 749 (2001)). “Because the rule is intended to prevent improper use of
judicial machinery, judicial estoppel is an equitable doctrine invoked by a cowtdatdtetion.”

New Hamphire v. Maine, 532 U.S. at 750 (internal quotation markgted. The Supreme

Court has enumerated three rtraustie factors that inform the Court’s decision of whether to
invoke the rule:(1) “a party’s later position must be clearly inconsistent with its earlier
position”; (2) “whether the party has succeeded in peragaicourt to accept that pagy’

earlier position, so that judicial acceptance of an inconsistent position in priateeding

would create the perception that either the firdhersecond court was misled”; and

(3) “whether the party seeking to assert an inconsistent position would derive an unfai
advantage or impose an unfair detriment on the opposing party if not estojgheat.750-51
(internal quotatioomarksomitted).

Unlike Lazarenko’s excessive fine affirmative defense, his judicial estopp
offensemaynot belegally meritless. Lazarenko’s amended answer pleads it in such a bare
bones fashion, howeveéhat it failsunder either the heightened plausibility pleading standard or
the former notice pleading standard. Lazarenko’s motion in support of leakehis tmended
answer suggestoutone concrete example of judicial estoppel: the United States claims now, in
allegedcontradiction with its position in Lazemko’s criminal case thatthe prices that the
Ukrainian Cabinet of Ministers paid in thesfaibricated home sales ‘schemesre grossly

inflated.” Mot. at 4 n.4 As an initial méter, Lazarenko should have pled this example in his

13



proposedanswer andat in the motion in support of leave to file. Eventbis assertioroes

not demonstrate that the United States has taken “clearly inconsistentiimbiticause, by
Lazarenko’s own admissionthie government had previously not raised that issue icringnal
case.” Mot. at 4 n.4. The Court conclutlestit would be futile to permit Lazarenko to amend
his answer to add his bare bones judiestoppel affirmative defense, whifgils to identify

even one instance where the United States has takensistent litigation positions between

Lazarenko’s criminal case and the presememaction?

3. Undue Delay

Lazarenko’s undue delay affirmatidefense fails as legally meritless because
there are no facts that Lazarenko could add that would support aleiiime United States has
engaged in undue delay in the filing of the complaint or in commencing discovieeyUriited
States filedhis inremaction on May 14, 2004, roughly one month before a jury in United States
District Court for tke Northern District of California found Lazarenko guilty of a variety of
criminal offenses SeeAll Assets | 571 F. Supp. 2d at 4 he United States then filed its
amended complaint on June 30, 20@ggenerallyAm. Compl., more than a year before gad
Charles Breyer of the United States District Court for the Northern Distri€alifiornia
sentencedlazarenko for his crimes on August 25, 20@&eN.D. Cal. No. 00er-00284 [Dkt.
1054]. The United Statetherefore did not engage undue delay in “the filing of the Amended
Complaint,” as Lazarenko pleads in his proposed amended answer. Preipsis&ch. Answer

1 163.

4 It is possible that Lazarenko could properly plead such inconsistencies, if they
exist, but he has not done so in either of the two pending motions to amend.
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Lazarenko’s allegation that that the United States has unduly delayed in
“‘commencing discoveryalsolacks merit. Lazarenko provides no supporting explanatan
this claim and the Court is not inclined to comb the record for itself to document how the United
States has litigated discovery in this case. Suffice it to say that both partiesdde/strategic
choices about how to litigate this case that delayed the commencement of discaery
lengthened the duration of discovery. Even if Lazarenko had pled more about how the United
States delayed in commencing discoveryhasnot allegel that the delay prejucked him in any
way. The Court therefore denies futileLazarenk& motion for leave to amend his answer to

assert the affirmative defense of undue delay.

4. Collateral Estoppel
Under the collateral estoppel form of issue preclusion, “once a court has decided

an issue of fact or law necessary to its judgment, that decision may presitigation of the

issue in a suit on a different cause of action involving a party to gteéise.” Sheppard v.

District of Columbia 791 F. Supp. 2d 1, 5 (D.D.C. 2011) (quoting Yamaha Corp. of Am. v.

United States961 F.2d 245, 254 (D.C. Cir. 1992)). This form of issue preclusion applies if three
conditions are met:

First, the issue must have been actually litigated, that is, contested by the partie
and submitted for determination by the court. Second, the issue must have been
actually and necessarily determined by a court of competent jurisdictioa in t

first ... [case]. Third, preclusion in the second . . . [case] must not work an
unfairness.

Otherson v. Dep't of Justice, 711 F.2d 267, 273 ([@I€.1983) (internal citations and quotation

marks omitted).
Lazarenko’s collateral estoppel affirmative defehas the same defedas his

judicial estoppeéffirmative defense: he hated it in such a bare bones fashion that it fails
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under either the heightened plausibility pleading standard or the former nefacéngl standard.
Lazarenko’s motion foleave to file his amended ansveeiggestshat“the government seeks to
use Claimant’s Swiss conviction as evidence of his guilt in this ¢&bke. Judge in Lazarenko’s
criminal trial] held that the conviction was inadmissible, and the government did not #ypgieal
decision.” Mot. at 4 n.3Again, Lazarenko should have pled this example in his answer and not
in his motion forleave to file. Nonetheless, the Court is not persuaded that a decision in
Lazarenko’s criminal case precluding the United States from using aqmeayrf conviction as
substantive adence befor¢hejury has any bearing on whether the United States can reference
that conviction irthis inremproceeding. The issue of whether the prior foreign conviction is
relevant in this proceeding is differdndm whetherit is appropriate as substantivedsmce in a
criminal jury trial The Court therefore finds that permitting an amendnaetiite answer for
Lazarenko to add eollateral estoppel affirmative defenseuld befutile becausdefails to

identify even one instance where the United States is seieking presenih remactionto

relitigate an issue decided against it dutilagarenko’s criminal case.

5. Estoppel/Unclean Hands
Magistrate Judge G. Michael Harvey recently denied Lazarenko discovery of
“records of intergovernmental communications regarding [his] resettiérhecause Lazarenko

never pleaded in his answer “uaah hands and specific performance defenses.'USi¢éed

States v. All Assets Held at Bank Julius Baer & Co., L-tdF-. Supp. 3d---, 2016 WL
4082617, at *5-6 (D.D.C. July 29, 2016). Lazarenko’s second motion for leave to amend his
answer to asseft¢ affirmative defense of “estoppel/unclean hands” is in direct response to that

ruling.
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Unclean hand$s a selfimposed ordinance that closes the doors of a court of
equity to one tainted with inequitableness or bad faith relative to the mattercim kéhseeks
relief” and originates from “the equitable maxim that ‘he who comes intdyeuist come wh

clean hands.”Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814

(1945). “Essentially, the doctrine ‘really just means thaequity as in law the plaintif§ fault,
like the defendang, may be relevant to the question of wihany remedy the plaintiff is

entitled to.” Paleteria La Michoacana, Inc. v. Productos Lacteos Tocumbo S.A. DE C.V.,

--- F. Supp. 3d---, 2016 WL 3034150, at *52 (D.D.C. May 27, 2016) (quoting Shondel v.
McDermott 775 F.2d 859, 868 (7th Cir. 1985)).

It would be futile to permit Lazarenko to amend his answer to add an
estoppel/unclean hands defebgeause, as he readily admitsjther thdJnited Statesor his

attorneyssigned the plea agreemeamd no agreement was reach&gteUnited States VAl

Assets Held at Bank Julius Baer & Co., Ltd-,F. Supp. 3d---, 2016 WL 4082617, at2*(“The

record contains a draft plea agreement signed by Claimant on November 22, 2002, but the
document was not signed by his attorneys or the government.”)teVnaepresentations the
government made during plea negotiationsxdheplea agreement are a nullity because the
parties ultimately chose not to enter ithe plea agreement and proceetiettial. The Court
therefore denies as futile Lazarenko’stioo for leave to amend his answer to assert the

affirmative defense of estoppel/unclean hahds.

5 The Court need not addresger alia, the four additional reasons that Judge
Harvey posited as to why Lazarenko’s estoppel/unclean hands defense mdg.b& fited
States v. All Assets Held at Bank Julius Baer & Co., -tdF. Supp. 3d---, 2016 WL
4082617, at *6-7.
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lll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED thaClaimant Pavel Lazarenko’s Motion for Leave to Amend Answer
to Amended ComplairfDkt. 367] is GRANTED IN PART and DENIED IN PART; itis

FURTHER ORDEREDOhatClaimant Lazarenko’s Second Motion for Leave to
Amend His Answer to the Amended Complaint [Dkt. 778pRANTED IN PART and
DENIED IN PART; and it is

FURTHER ORDERED that onr beforeFebruary 32017, Claimant Pavel
Lazarenko shall file on the public docket, an amended answer consistent with the@ani
includes changes to paragra@2s 81, and 160 but no new affirmative defenses.

SO ORDERED.

s/

PAUL L. FRIEDMAN
United States District Judge

DATE: January 10, 2017
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