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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILFRED SAMUEL RATTIGAN,
Plaintiff,
V. Civil Action No. 04-2009 (ESH)

ERIC H. HOLDER,
Attorney General,

~ ~— N , \ /N s

Defendant.

)
MEMORANDUM OPINION

FBI agentWilfred Rattigan filed suitilleging discrimination based on race, national
origin, and religionretaliation;and hostile work environment in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2006eseq(“Title VII"). After extensive motions
practice a singleretaliation clainremained Following a jury verdict irplaintiff's favor on hat
retaliation claim defendant appealedgaiing that “plaintiff's claim [wa$ nonjusticiable under
Supreme Courand D.C. Circuit case law. .” See Rattigan v. Holde643 F.3d 975, 977 (D.C.
Cir. 2011) (‘Rattigan I). The Court of Appeals vacated and remanded the dasdéowing
rehearing,lie Court of Appeals affirmed itecision to vacate and remarait narrowed its
ruling on the legal standarc&ee Rattigan v. Holde689 F.3d 764, 773 (D.C. Cir. 2012)
(“Rattigan IT).

The defendant has ndiled a motion for summary judgmer{SeeDef.’s Mem. ofP. &
A. in Supp. of Mot. for Summ. J. (“Mot.”) [ECF No. 14¢J1 Plaintiff opposes this motion, or
in the alternative, seeks additional discovery pursuant to Fed. R. Civ. P.(B&{8)Mem. of

Law in Opp’n to Def.’s Post-Appeal Mot. for Summ. J. (“Opp.”) [ECF No. 158 this
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juncture, the Counnustdecide whether tq1) grant defenddis motion for summary judgment,

(2) deny defendant’s motion for summary judgment and proceed tatr{&l) permit further

discovery prior to ruling on defendant’s motion for summary judgment. Based on a thorough

examination of the record and for the reasons stated below, the Court concludes that’'Rattig

case cannot go forward without putting the jury in the position of segoessing the Security

Division’s decision to initiate an investigation, and therefaueymary judgment will be granted.
BACKGROUND

l. FACTS

The material facts relevant to this case were described in detail in this Qoiort’s
opinions and théwvo opinions of the Court of Appealfattigan v. Gonzale$03 F. Supp. 2d
56, 62-65 (D.D.C. 2007Rattigan v. Holder604 F. Supp. 2d 33, 37-45 (D.D.C. 20(Rttigan
v. Holder, 636 F. Supp. 2d 89, 90-91 (D.D.C. 20(Rattigan | 643 F.3d at 965-6&Rattigan Il
689 F.3d at 765-67. Therefore, an abbreviated vedditre facts focusegrimarily on
plaintiff's remainingretaliation claim will suffice.

In 1999, the FBI assigned Rattigan to the Office of the Legal Attaictne® United States
Embassyn Riyadh, Saudi ArabiaRattigan, 604F. Supp. 2d at 38He served therentil July
2003, first as an Assistant Legal Attaché ahdn as a Legal Attachéd. Duringthis time,
Rattigan—who is a black male of Jamaican decamd converto Islam—participated irthe
Muslim holy pilgrimageto Meccaknown as the Hajjld. at 42. Ater Rattigan was promoted to
the position olegal Attaché his immediate supervisor was Cary Gleicher, a Unit Chief in the
FBI's Office of International Operations (“OlO"Rattigan | 643 F.3cat 978. Gleicher’s
supervisor was Michael Pyszcymuka, an OIO Section Chief, and Pyszcymue'sisor was

Leslie Kaciban, Deputy Assistant Director of Ol@. In October 2001, Rattigdiled areport



with the Equal Employmentg@portunity (EEO) Gfice for discrimination based arace and
national originld.

In late November 2001Cary Gleicher assignddonovan Leightorio a temporary detail
in the RiyadhOffice of the Legal Attaché. During his brief tenure iRiyadh, Leighton
“became concerned about Rattigan’s behavior and management of the laffiogdn
returning to Washington, Leighton was assigned tarbmterim desk officer for thiegal
attaché offices in Pakistan and the Middle Easfuding the Riyadh office.During this time,
Leighton’s interactions with Rattigan heightened his suspicfespgcially given the
importance of Rattigan’s office to the FBI's mission in light of the Sepéerhb, 2001 terrorist
attacks: I1d.

Leighton voiced his worrie® Gleicherwho told him to bringhemto Pyszcymukas
attention (See7/24/2009 AM Trial Tr. at 36.Pyszcymuka themet with Leighton for between
an hour and an hour and fifteen minuteSed7/27/2009 PMTrrial Tr. at 60.)During this
conversation, Pyszcymuka did not ask Leighton if he had proof of his allegalibndn(late
January 2002, Leighton began draftargnternal FBI memorandungferred to as an “EC” or
electronic communicatigrdetailing his concernsRattigan | 643 F.3d at 978In March2002,
Leighton completeddraft of the EC and gave it to Pyszcymultd. at 979. Pyszcymuka
forwarded this draft this assistant, Walter Smith, for meview. (SeePl.’s Trial Ex. 17.)After
reviewing the document, Smith returned the draft to Pyszcynmvitkdhandwritten commentas
well as a note explaining to Pyszcymuka tiiee“EC . . . is much too long, and in some cases,
inflammatory and unsupported by fact-innuendo, hearsay, etc. . .. [T]here areaa ntimb
issues within, other than managemefitst and foremost, the allegation of fraternizations with

FNs [Foreign Nationals] and sexual relations with the satde Pyszcymukaeturnedthe draft



to Leighton with Smith’s commentas well as a not@structing him td’[p]lease review the
Draft EC. and . . . [l]et’s focus on management matters and potential security concerns that may
exist in Riyadh.”"(SeePl.’s Trial Ex. 18.) After making corrections to thecument, Leigton
gavethe final eighteerpage EC to Pyszcymukd&yszcymukaeferredthe document directly to
the Security Divisioron April 12, 2002, without independently investigating its accur&se (
Pl.’s Trial Ex. 20 7/27/2009 ™ Trial Tr. at 20) Plaintiff conceded in his deposition and at
trial that Pyszcymukhaad no firsthard knowledge of the facts in the EC and that Pyszcymuka
believed the allegations in the EC to be tr&ed//27/2009PM Trial Tr. at20; Def.’s Ex. J,
Rattigan Dep.Dec. 7, 2007, at 195.)

The primaryallegationsn the EC were that: (1) Rattigavore traditional Saudi attir®
the officewhich hehadreceived as a giftom the Saudi security service (the Mabahith); (2)
Rattigan’s Mabahith colleagues attempted to identify a “suitablée wafenim; (3) while
participatingin the Hajj Rattigancould only be contaet through Mabahitlofficers; (4)
Rattigan wasnattentive to the FBI’s investigatisiof the September 11 attacks; (5) Rattigan
hosted wild parties attended by other agents which included “nurses,” a termmitjtat Fave
be[en] used by . . . Rattigas a euphemism for ‘prostitut&s(6) Rattigan refused to allow
temporary special agents to contact the Mabahith direStgRattigan | 643 F.3cat 978-79.

After reviewingthe EC Edward Shubert of the Security Division authoriaeskcurity
investigation.Id. at 979.Shubert testified at trial that the primary reasons for commencing this
investigation weréundue foreign influenceand“personal conduct.{(7/27/2009 AMTrial Tr.
at31.) At the conclusion of the investigation, the Security Division determined thegaRatt
presented “no security risk . . . [resulting from] allegiafaeigninfluence, or personal

conduct. . . /Rattigan | 643 F.3d at 979.



Il. PROCEDURAL HISTORY

A. District Court

Over the course of this prolonged litigation, the Court has issued three opinions
dismissing or graimg summary judgment on all of plaintiff's clagexcept one: “Rattigan’s
contention that the FBI retaliated against him for complaining that OIO officials had
discriminated against him on the basis of his race and national origin by sublctitgga
security clearance investigationd. (internal qutation marks and citation omitted). On the eve
of trial, defendant moved to dismiss the case on the ground that the district coutttecke
authority to adjudicate this claim because it impermissibly called into question tméysec
Division’s decision to investigate Rattigan. This Court denied that motRattigan 636 F.
Supp. 2d at 95.

The Court then conductedsavendayjury trial. After deliberationshe jury returned a
verdict for the plaintiff. The jury specifically fourtiat(1) plaintiff had “proven by a
preponderance of the evidence that the initiation of the investigation by the FBIt#\Sec
Division was a materially adverse action” and“{Rereason that defendant initiatdee FBI's
Security Division Investigation was to retaéaagainst plaintiff for having engaged in protected
activity. . . .” (SeeVerdict Form [ECF No. 108].) The jury awarded plaintiff $400,000 in
compensatorgamages.d. This Court denied the government’s poiséd motions (Order,
Nov. 16, 2013 [ECF No. 124]). hE government appealed justiciability grounds.

B. Rattigan |

On June 3, 2011, in a two-onepaneldecision, the Court of Appealscatedhe district
court judgment and remaedthe casdor further proceeding®Rattigan | 643 F.3d at 989.

Specifically, the Courdf Appeals held that the jury’s decision violated the Supreme Court’s



holding inDepartment oftheNavy v. Egan484 U.S. 518 (1988). 643 F.at981-85. In Egan

the Court held that only the Executive Branch has the constitutional authority ‘4dyckasl
control access to information bearing on national security and to determine warethdividual

is sufficiently trustworthy to occupy a position in the Extage Branch that will give that person
access to such information.” 484 Ua527. Since this decision, the D.C. Cit@andother
circuitshave held thaEgan“applies to Title VII claims and bars judicial resolution of ‘a
discrimination claim basedhcan adverse employment action resulting from an agency security
clearance decision.Rattigan | 643 F.3d at 981 (quotirfgyan v. Rendl68 F.3d 520, 523 (D.C.
Cir. 1999)).

Based orEganand its progeny, the Court of Appeals held that “tis&ridt court’s
evidentiary rulings, jury instruction, and verdict formipermissibly placethejury in the
position ofsecondguesig the Security Division’s decision to investigate Rattigah.at 9%.

In the Court of Appeal’s words, “the district court expressly recognizedbstmaitrity Division
Section Chief Edward Shubert had become the relevant ‘decision maker” and the jury
instructions and verdict formmpermissibly‘invited” the jury to “look into Shubert’s decision-
making process and assess hisarador authorizing the investigatiorid.

Yet, the Court of Appeals refused to dismiss the ¢asestead, the Coutteld that the
referralitself couldconstitutea materially adverse actiorin order to succeed on such a claim,
the Court held that plaintiff would need to show that the reasons proffered by thergemefor
the referral were pretextuald. at 988(“[ T]he plaintiff may be able to introduce evidence to

convince the jury that those employees included in their referral accusabtisety knew or

! Judge Kavanaugh argued for dismissal on the grounds that “[tjhe majority opinicing ahd dicing
of the security clearance process into reviewable and unreviewable portionhéetovbe found in
Egan and does not reflect the essential role that the reporting oftgecks plays in the maintenanoé
national security. See643 F.3d at 9890.



should have known were false or misleading. Such evidence, if credited, will provigeltogn
reasons for the factfindéo conclude that the employéesserted security reasons for the
referral were pretextual without ever calling intmutt any Security Division judgmefyt. In
other words, a jury would need to conclude that defendant knew or should have known that the
information in thereferral was false The Court of Appealhenleftit to this Court to decide
whether‘Rattigan’s case c[ouldjo forward without putting the jury in the position of second-
guessinghe Security Division.Id. at 989.

C. Rattigan 11

Following Rattigan | the governmerttled for rehearingand rehearingn banc On
September 13, 2011, the Court of Appeaknted tle motion for rehearingAfter additional
argumentthe Court of Appealaffirmedits earlier opinion(with Judge Kavanaugh again
dissenting) omarrowe grounds.Rattiganll, 689 F.3d at 773. The Court held that it was not
sufficient for a jury to find thathe stated reasons for the referral were pretextual. Ré#tker,
defendant would only be liable for retaliation ijuay determined that eelevant ator referred
knowing falsitiesto the Security Divisionld. at 770 In reaching this conclusion, the Court
emphasized thats prior decisiorcould discourage critical reporting “by permitting jusdo
infer pretext based on their own judgments that the information reported was eitkely tal
prove true or raised insufficiently weighty security concerns,” and as stcantitict[ed] with
Executive Order 12,968'’s expectation that employees will report even overheard osraorall

details that may ultimately prove irrelevarid’ at 7692

% Section 6.2(bjtates that employees with security clearances “are encouraged and expegted sny
information that raises doubts as to whether another employee’s contiigilititglfor access to
classified information is clearly consistent with the nationalisg.” Exec. Order No. 12,968, § 6.2(b),
60 Fed. Reg. at 40,253.



Under thisnew standardthe only permissible question for the jusywhether the
reporting employeactually knewat the time othe reporting that the information he provided
wasactually false’ Rattigan 1|, 689 F.3d at 770 (emphasis addeld) support of this new rule’s
adoption, the Court reasoned that “the Security Division cannot possibly be assisted by
employees who knowingly report false informatiotixat is, outright lies-about fellow
employees.ld. At the same time, such a standard “crisqteo conflict with Executive Order
12,968’s broad reporting mandatéd’ at 771. Moreover, it “would obviatany need for jurors
to ‘weighthe strength’ of the information reportedd” at 770.

Both parties argued that under this newly announced knowingly false standard further
proceedings were unnecessaly. at 771-72 The Court of Appeals disagreed. The Court
acknowledged that many of the allegations in the EC were not knowingly false,reltased
on facts that were largely uncontested. Specifically, the Court of Apgpaldishat the following
allegations in the EC were trug) thatRattigan wore traditional Saudi clothing to the embassy;
(2) that he restricted interactions between temporary American staffaart intelligence; (3)
that the Saudi intelligence service sought to find him a suitable wife; and (4) t@ilbdeonly
be contacted through Saudi intelligence while participating in the khjat 772.

That said, the Court of Appeatso held‘that there may be evidence to support a claim
that Leighton or other OIO officialshose ¢ report other information that they knew to be false.
For example, Leighton’s EC states that Rattigastéd wild parties attended bg-called
‘nurses’who Leighton claims were described in a manner suggetitetghe term ‘nurses’ was
being used bjj Rattigan as a euphemism for ‘prostitutedd. (internal citations omitted)In
support of his claim the Court cited Rattigan’s contention that it was widely kbpwattigan’'s

co-workers, inaiding OIO staffthat he dated and eventually married a woman who was a nurse.



Id. at 772-73. Given this, Rattigan argues that Leighton and his supervisorstkag¢e
suggestion that nursesight have been prostitutes was faldd. The Gurttherefore affirmed
its prior decision to vacatnd remand the casedistrict court.
The Court of Appeals provided the followidgtailedinstructions to this Coufor its
consideration on remand:
At this stage, we have no need to determine whether the record evidence sngudfici
allow a reasonable jury to conclude that Leighton or his OIO supervisors knowingly
reported or referred false factual allegations to the Security DiviBerause we set
forth this knowingly false standard for the fitshe on appeal, Rattigan had little reason
to thoroughly develop evidence of knowing falsity in the district court. Given this, and
given that the record contains some evidence that could form the basis for a claim of
knowingly false security reports, whal remand for the district court, after permitting

any necessary discovery, to determine in the first instance whether théfeciers
evidence of knowing falsity to allow Rattigan to bring his claim before a jury.

Id. at 773.

After remand, theartiesfiled a status reportlentifying disagreements asttee
appropriate way to procee&deMay 15, 2013 Status Report [ECF No. 144].) Following a
hearingon May 22, 2013, the Court ordem@efendanto file a motion for summary judgment
and plainiff to file hisopposition, including an affidavit detailing any additional discovery he
believed was needed in order to rebut defendant’'s summary judgment nie¢ies’2¢/2013
HearingTr. [ECF No. 151], at 33, 45-48 Thematter is now ripe for decision.

ANALYSIS
l. LEGAL STANDARD

A district court may grant summary judgment only if “the movant shows that theoe is
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed.R. Civ. P. 56(a)seeTalavera v. Shal38 F.3d 303, 308 (D.C. Cir. 2011A
“material fact is one that ‘might affect the outcome of the suit under govdeningy Talavera,

638 F.3dat 308 (quotingAnderson v. Liberty Lobby,77 U.S. 242, 248 (1986)-ora dispute

9



about a material fact to be “genuine,” the evidence must be such that “a reasogyatualgur
return a verdict for the nonmoving partyAhderson v. Liberty Lobby,77 U.S. at 248. In ruling
on a motion for summary judgment, a court must “vaacts and draw all reasonable
inferences in favor of the nonmoving partrosseau v. Hauge®43 U.S. 194, 195 n.2 (2004)
Youngberg v. March§76 F.3d 1114, 1117 (D.Cir. 2012). A court should grant summary
judgment only if “no reasonable jury could reach a verdict in [the non-moving party's] favo
Jones v. Bernank&57 F.3d 670, 674 (D.Cir. 2009).

Fed. R. Civ. P. 56(d)fermerly Fed. R. Civ. P56(f—provides that on a motion for
summary judgment a court mé&il) defer considering the motion [for summary judgment] or
deny it; (2) allomtime to obtain affidavits or declarations or to take discovery; or (3) issue any
other appropriate ordérlf a partyis seeking a continuance, that pariyst “ ‘state][ |
concretely’ why additional discovery is needed to oppose a motion for summaryejtdgm
Messina v. Krakowe#39 F.3d 755, 762 (D.Cir. 2006) (quotindstrang v. U.S. Arms Control
& Disarmament Agencyg64 F.2d 859, 861 (D.Cir. 1989)). The purpose ofithruleis to
“prevent‘railroading’ the non-moving party through a premature motion for summary judgment
before the non-moving party has had the opportunity to make full discoi®ckéns v. Whole
Foods Market Groupnc., No. 01-1054, 2003 WL 21486821, at *2 n.5 (D.D.C. Mar.18, 2003).

Il. PLAINTIFF'S RETALIATION CLAIM

The antiretaliation provision of Title VIl states:
It shall be an unlawful employment practice for an employer to discrimigatest any of
his employees . . . because he has opposed any practice made an unlawful employment
practice by this subchapter, or because he has made a charge, testified, assisted, o
participated in any manner in an investigation, proceeding, or hearing undeibthsster.

42 U.S.C. § 2000e-3(a). Title VII's ban on retaliation applies to federal employaughhr

8§ 2000e—-16.See Taylor v. Soli§71 F.3d 1313, 1320 (D.C. Cir. 2009). To destoxte

10



unlawful retaliation, glaintiff must show!(1) that he opposed a practice madeawdul by

Title VII; (2) that hisemployer took a materially adverse action against him; and {htha
employer took the actiorbécausethe employee opposed tpeotected practice.’McGrathv.
Clinton, 666 F.3d 1377, 1380 (D.C. Cir. 2012). The first element is undisgrdgayan
engaged in a protected activity when he alldggdctober 2001, that his supervisors Cary
Gleicher, Michael Pyszcymuka, and Leslie Kaciban discriminated adamm$tased on his race
and national origin.§eeMot. at 1415.) Defendant arguefiowever, that no genuine issues of
material fact remain on the second and third elem&htBor the reasons discussed below, the
Court agrees and therefore grants defendant’s motion for summary judgment.

A. No Supervisor Knowingly Reported False Information to the Security Divign.

To establish the second element of plaintiff’'s unlawful retaliation claim, he must
demonstrate that himployertook a materially adverse actiagainst him."See McGrath666
F.3d at 1380 (emphasis added). At trial, the jury found that the Security Diviggstigation
constituted a materially adversction byplaintiff's employer On appeal, the D.C. Circuit
vacated this decision on the grounds that it viol&ganand Executive Order 12,98§ b
permitting the jury to seconguess the Security Divisigmdecision to iftiate aninvestigation
upon receivinghe OIlO referral See Rattigan JI689 F.3d at 770The Gurt of Appeals did not,
however, dismiss the case. Instead, the Guld thateven if the investigation did not qualify
as a materially adverse actiahe OlOreferral could qualify as a materially adverse action under
Title VIl so long as “Leighton or other OIO officials chose to report other imédion that they
knew to be false.ld. at 772.

But in orcer to withstand summary judgment, plaintitit only musidentify an allegedly

adverse action, he must also present sufficient evidbatéhe individual taking thigction was

11



asupervisor for whom hismployer isvicarioudy liable.* “An employer is vicariously liable
when a supervisor take tangible employment action . . . [becais¢hen a supervisor makes a
tangible employment decision, there is assurance the injury could not have betdiabsent
the agency relation¥ance v. Ball State Univi33 S.Ct. 2434, 2442 (June 24, 20(@Bternal
citations and quotation marks omittegge alsdBrady v. Office of the Sergeant at ArrG20

F.3d 490 (D.C. Cir. 2008). The Supreme Coecentlydefined “a'supervisor’ for purposes of
vicarious liability under Title VIT asan individual ‘€mpowered by the employer to take tangible
employment actions against the victim.”. Vance, 133 S.Ct. at 2454 (June 24, 2013).

Applying this standard,efendantargues thathe only relevant actor for purposes of
plaintiff’s retaliation claim is OIO Section Chief Michael PyszcymyeeMot. at 15-18.)The
parties agree that Pyszcymukas responsible for referring tB to the Security Division
while he served as plaintiff supervisor.At the time of the referral, Pyszcymukaewthat the
plaintiff hadinitiatedan EEO complaintagainst himand other supervisoedleging
discrimination and a hostile work environmefee Rattigan, 1643 F.3d at 979. But, no other
supervisos wereimplicated Pyszcymuka’'smmediate supervisor, Leslie Kaciban, “did not

read the [EC]” anddid not see the documehgnd Cary Gleicherplaintiff's immediate

% This is not to say that a a@orker’s actions may never give rise to a Title VIl retaliation cla¥fat, it

is well-established that eorkers “differ radically from supervisors in the scheme of vicariouditiab
Vinson v. Taylar753 F.2d 141, 147 n.45 (D.C. Cir. 198&8ealso Vance v. Balll33 S.Ct. 2434, 2441
(June 24, 2013) [A] n employeliis directly liable for an employee's unlawful harassment if the employer
was negligent with respect to the offensive behavior. Courts have genepdigldpis rule to evaluate
employer liability when a cavorker harasses the plaintiff.” (internal quotations and footnoteseat)jitt
Plaintiff does not argue for the application of a negligence theorysicdlse. Rather, he implicitly
accepts that supervisory liability is appropribjearguing that Leighton’s actions should be “imputed” to
his supervisors SeeOpp. at 26). Moreover, plaintiff would be unable to prevail under a negégenc
theory without running afoul of the Court of Appeal’s “knowingly false” statidiar the reasons
discussed ifRattigan Il See689 F.3d at 768-770.

*The Court of Apeals did not have the benefit of the Supreme Court’s decisidanicewhen deciding
Rattigan Il That case concerned a hostile work environment claim, not a retaliaiion ¢lowever, the
Supreme Court did not limit its analysis to hostile work emritent claims. Instead, it articulated the
standard for supervisor liability “under Title VII.” 133 S.Ct. at 2454.

12



supervisor, played no meaningful role in the refer@eDef.’s Ex. K, Kaciban Dep., Jan. 9,
2008, at 136; 7/24/2009 ANirial Tr. at 3538.)

It is undisputed that Pyszcymuka was not the author of the EC. Ratheg wines
drafted byDonovan Leighton, an OIO Special Agent, temporarily assigned to the Riyadh office.
See Rattigan, 1643 F.3d at 978Plaintiff conceds that Leighton never served as his supervisor.
(SeePl.’s Opp. to Def.’s Statement of Material Facts [ECF No. 150-2] (“Leightanea
Rattigan’s supervisor in 2001 or 2002. [Plaintiff's] Response: Admittesk&also7/21/2009
PM Trial Tr. at 56(“Q. ... [W]hat does the desk officer do. How do they fit into the
organization? A. ... “They’re not our bosses.”).) Pyszcymuka did, however, refgntaeisEC
to the Security Divisionvithout independently investigatirige accuracy of its allegationin
plaintiff’s words, Pyszcymuka had “no firsthand knowledgarofthingthat happened in
Riyadh” he merelyforwarded What someone else told him and whatbelieved (See
7/27/2009 PM Trial Tr. at 20; Def.’s Ex.Rattigan Dep.Dec. 7, 2007at 195)

The evidence shows that prior to drafting the EC, Leighton met with Pyszcymuka fo
between one hour and one hour and fifteen minuge7(27/2009 PMrrial Tr. at 60.)
LeightonthenprovidedPyszcymukawith a draft of the EC, whicRyszcymukdorwarded to his
assistantWalter Smith, foreview. (SeePl.’s Trial Ex. 17.)Smith informedPyszcymukadhat
Leighton’s EC was “much too long, and in some cases, inflammatory and unsupported fact-
innuendo, hearsay, etc.” Smith also explained that “there are a number ofngbirether
than management . . . [including] the allegation of fraterniwirnily FNs [Foreign Nationals] and
sexual relations with the samé€ld.) Pyszcymukdorwarded these comments to Leighton along
with a note instructing him to “focus on management matters and potential secncigyres that

may exist in Riyadh.”$%eePl.’s Trial Ex. 18.)After Leighton edited th&C, Pyszcymuka

13



referred the document directly to tBecurity Dvision withoutfurtherreview or alteration(See
Pl.’s Trial Ex. 20.)

Considering theskacts in the light most favorable to the plaintifiere is no evidence to
support an inferege that plaintiff's supervisdtnowingly referred falsstatements to the
Security Division At most, this evidence demonstrates thaPil9zcymuka&new that Leighton
drafted an EC identifying security concerns alibatplaintiff, (2) he encouraged Leighton to
focus his EC on security concerif3) heforwarded Smith’s critiquego Leighton;and(4) he
never personally investigated the truthfulness of the statements prior tongefieer EC to the
SecurityDivision.

But, as is clear frorRattigan 1| it is not enough that Pyszcymuka (or any other reporting
employee) failedo independently investigate the truthfulness of statements maderefdéhal
to the Security Division689 F.3d at 769. To thentrary the Court of Appealemphasized
thatin order to demonstrate the existence ofaterially adverse action, plaintiff msstow that
“thereporting employeactually knewat the time of reporting that the infoaton he provided
was false.ld. at 770 (emphasis added). The Caedsonedhat this“knowingly false” standard
is essential in the security clearance context for two reasons. FirstHgadethe Security
Division “need[s] all the evidence they can tgetcontrol access to information bearing on
national security and to determine whether an individual is trustworthy to . . . feoess to
such information.”ld. at 769 (citingegan 484 U.S. at 527)Indeed the Security Division
needs “full accesto even unsubstantiated and doubtful information in order to make the

sensitive predictive judgments tiaganprotects.”’Rattiganll, 689 F.3d at 765 econdunder

14



Executive Order 12,968, employees are required to report “overheard rumors ardegsmhal|
that may ultimately prove irrelevant.ld.

In short, theknowingly falsestandardannounced ifRattigan llpresent@ much hgher
burdenfor aTitle VII plaintiff than is generally required amnonsecurity clearance contexfAs
the D.C. Circuit held ifBrady v. Sergeant at Arm§20 F.3d 490, 495 (D.C. Cir. 2008)et
general rulen a retaliation casis that summary judgment is warrantgderea reasonable jury
could find that the nomnetaliatory justificationproffered by theemployeris amere pretext for
retaliation. Under this standamslong as asupervisor’s “belief about the underlying facts is
reasonable in light of the evidence . . . there ordinarily is no basis for perraiftingto
conclude that the employer is lying . . .Id. But this standard was ultimately rejected by the
Circuit in this casé.

In an attempt to rescue hstaliation claimplaintiff offers the novel theory that a non-
supervisor’'s knowing falsities+a this case, the alleged knowing falsitiedDainovan
Leighton—must be imputed this supervisonMichael Pyszcymuka.(Opp. at 26.) Though

plaintiff concedes that Leighton never served as his supervisor, fblangties that[t] he

®> The wisdom of this approach may well be reinforced by recent events, includvgkiheaks scandal,
Edward Snowden’s public disclosureaddssified documents, and the September 16, 2013 shooting at the
Navy Yard by a federal contractor with a security clearance.

® |t is arguable that plaintiff might be unable to satisfyfirdess rigorous “pretext” standasdt forth in
Rattigan | For example, ilBrady, an employee of the Office of the Sergeant at Arms working in the
House ofRepresentatives parking garage was demoted after allegations of sexual harassiserg by
workers. 520 F.3d at 492. He sued his employer for retaliatitimeogrounds that the sexual harassment
allegations were a mere pretext for demoting him because of hislda€n defendant’s motion for
summary judgment, the Court of Appeals held that “the question is not whether tHgingdexual
harassment incaht occurred; rather, the issue is whetheremployer honestly and reasonably believed
that the underlying sexual harassment incident occurtgdat 495 (emphasis in original). In this case,
plaintiff has conceded that Pyszcymuka forwarded “what somebody else tadshthiwhat he believed

[to be true].” (Def.’s Ex. J, Rattigan Dep., Dec. 7, 2007, at 195.) This coliltdevenough to grant
summary judgment even under a pretext analysis, but it is certainlyofafaintiff's claim under

Rattigan II's more dermnding knowingly false standard.
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evidence clearly shows, and a jury [could] reasonably find, that Leighton wasirngpera
behalf of andat thebehest of OIO management . . . [and therefore his] knofaisijies are
imputed to them.”I€l.)

Not only is plaintiff unable to offer any evidence that Leighton made falsens¢gits'on
behalf of andat the behest bhis supervisorg,but the Court concludebat permitting a jury to
reach such a conclusion would viol&attigan Il. The Court of Appalsheld that a jury may
only considefwhat aparticular person knewat a particular time and wheth&iat person
intentionally reported false information about a co-workeRattigan I, 689 F.3d at 771
(emphasis added)f the Courtwere toadopt the standard advocated by plaintiff, the “knowing
falsity standardivould functionally be transformed intbe “pretext standardhatRattigan I
explicitly rejected.

Leighton was never plaintiff's supervisand thereforgit is not enough to try and prove
that his statemesiin the EC were knowingly falSelnstead, the Court may only consider the
actionsand knowledge of Pyszcymuka as a supervidecause its undisputed that

Pyszcymuka referred the EC without having any knowledge of the truth oy taishe

" Plaintiff's most compelling argument that Leighton acted at thesheti@®IO supervisors isis
deposition testimony th&@lO management may have used him, as an Afigaerican,to retaliate
against Rattigan(7/23/2009 PM Trial Tr. at 36.) Howevetamtiff has failed to identify any evidence
that Leighton’s supervisors instructed him to investigate Rattidmatiavior, draft the EC, or what
allegations to include. Indeed, plaintiff has provided no facts to suppgfitbais suspicion that he may
have been used by his supervisors.

8 Defendant also points oint a footnote that the plaintiff “wrongly suggests that the court can inf
‘knowing falsity’ from evidence that, in his view, tends to suggest r&agjianimus.” Def.’'s Reply
Mem. in Further Support of Mot. for Summ. J. (“Reply”) [ECF No. 186F n.3.) Defendant is correct
that “this argument is entirely backwards. Retaliatory animus is amatétiissue in the case, not a
method of proving knowing falsity.ld.)

° For this reasont is unnecessary to consider the specific allegations of Leighton’s kg datsity
described in plaintiff's opposition.SeeOpp. at 2639.)
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allegations thereirhe did not take materially adverse action for which his employer is
vicariously liable.

B. No Reasonable Jury Could Find that Retaliatory Animus Was the Bufor
Cause of the Allegedly Adverse Action.

In addition to the lack of a materially adverse action, the Court also conthaddise
plaintiff has failed to demonstrate the existence of a genuine issue of maietres tdhe third
element of his retaliation clairr-“that the employer took the actidmecause’ the employee
opposed the practiceSee McGrath666 F.3dat 1380 (emphasis added)Since the Court of
Appeals handed down its decisiorRattigan I, the Supreme Court issued a rulthgt clarifies
the level of causationecessary ia Title VII retaliation caseln University of Texas
Souhwestern Medical Center v. Nassa doctor of Middle Eastern decesuted a state
universityfor retaliation, alleging that that the hospitath which the university was affiliated
revoked a job offer because he complained that his supedisepiminated against him on the
basis of race and religiof33 S.Ct. 2517, 2524 (June 24, 201Bhe Fifth Circuit denied
defendant’s motion for summary judgment on the ground that a reasonable jury could find that
the plaintiff's protected activity was a “motivating factor” for the matsriatlverse actionld.
However, the Supreme Court reversed @mdanded holding that “a plaintiff making a
retaliation clam under 8§ 20008(a) must establish that his or her protected activity wag-éor
cause of the alleged adverse actididl. at 2534 (emphasis added).

Under the Supreme Court’s decisiorNassarand the Court of Appealslecisiors in
Rattigan landll, the question this Court must consider on remandhethera reasonable jury
couldfind that plaintiff's protected activities were that for causef the defendant’s allegedly
adverse action without running afoullBganand Executive Order 12,968. Under this standard,

it is not sufficient for plaintiff to demonstrate that a reasonable jury couldHatdetaliatory
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animus by plaintiff's supervisawasa cause for the referral. Rathetaintiff must demonstrate
that there is a genuine issue of material fact as to whether retaliatory aninthe ease for
thereferral.

Theplaintiff is unable to meet this burdenlight of theCourt of Appeals holdinthat a
number ofallegationgn the rderral were not knowingly false, but were objectively true. These
allegations included thafi) Rattigan occasionally wore Saudi attire at the United States
Embassy; (2herestricted communications between Saudi intelligence and FBI employees; (3)
Saudi intelligence attempted to find Rattigan a wife; and (4) Rattigan colylde contaed
through Saudi intelligence while participating in the H&pttigan 1| 689 F.3dat 772. Based
on theevidence #atrial and the reasoning &fattigan 1| these allegations all highlighggitimate
security concemithatplaintiff was under “foreign influencelhdeed, Edward Shubert, the
Security Division official who authorized thevistigation, testified at trial that “foreign
influence” was one of two “primary . . . security concerns” in the referral@ddtim to
authorize an investigation dfe plaintift  (7/27/2008M Trial Tr. at 31)

Given the presence of unrebutted facts that implicated legitimate securityrsntce
would be impossible for a jury to conclude thetaliatory animus was the bigr cause of the
referral. Firstjf a jury were to evaluate whether the reason the EC was referred was retaliation,
that assessment would necessaillgw the jury to seconduess th&ecurity Division’s
conclusion, as testified by Shubehat the issue of foreign influence warrantedher
investigation. In both of its decisions, fGeurt of Appeals made clear that permitting a jury to
guestion the motives and conclusions of$eeurityDivision would violateEgan. See Rattigan
I, 643 F.3d at 98FRattigan Il 689 F.3d at 769Moreover, inRattiganll, the Court of Appeals

emphasized that would “discourage critical reporting” if the Couwvere toadopt a standard
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thatallowedjurors to evaluate the motives of employees complwiitly Executive Order
12,968’s “expectation that employees will repart rumors and small details that may
ultimately prove irrelevant.Rattigan 1, 689 F.3dat 769. Thus, since the EC contained accurate
information that was sufficient to raise security concerns, the Court nbagomsistent with
Rattigan Il allow the jury to assess the Security Division’s decision to initiate an inveetigatti
the plaintiff basedn a suggestion of questionable “foreign influence” (as opposed to “personal
concerns”).

Second, a reasonable jury should In@tpermitted tgparse the ECThe referrals a
whole is the alleged adverse actiont the inclusion of any particular statement that plaintiff
might wish to challenge as knowingly fals®here the Security Division chose to investigate, at
least in part, on the basis of particular statemerttseire Cthatare admittedly true, it necessarily
follows that plaintiff cannot prove causation without violatiEgan While it may not be
necessary that every allegation in theig@lseto withstand summary judgment undrattigan
II, where factpresenenough informationo justify a securitynvestigation, a jury may not be
permitted to find that the real motif@ some statementgas not, as the Security Division
concludel, legitimate security concerns.

Third, it is not possible based on the record in this case for &guinyd that plaintiff's
alleged damages resulttdm the referrabf theEC, as opposed to thevestigationtself. On
April 12, 2002, Pyszcymuka referred Leighton’s EC to the Security DividRattigan 604 F.
Supp. 2dat44. On April 16, 2002-a mere four days laterthe Security Divisionadvised the
Inspection Division that it would investigate Rattigan and others in the Riyadie Off.
Roughly s dayslater, on or about April 22, 2002, two assistant inspectors, Cheryerand

Carlos Cintron, began their investigatidd. Because the Security Division acted so swiftly, i
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is not clear that Rattigan was even aware of the referral prior to the comneencérine
investigation Indeed, at trial, Rattigan attributed his damages to the initiation of the
investigation and not to the OIO referral. For instance, during his closing argcooeisel
arguedhat*“this investigation was sufficient to qualify as an adverse employmerdiolecilt
was threatening to his career7/28/2009Trial Tr. at23.)

The Courtrecognizes tha referralcould constitute a materiallgdverse action becayse
in the Court of Appeals wordg,"“createdhe very real possibility not only that Rattigan would
face a stressful and potentially reputatdamaging investigation, but also that the FBI would
revoke his security cleara@ and terminate his employmérRRattigan | 643 F.3d at 986Yet,
based ornthe facts of this case, a jury cannot realistically be expected to perform the mental
gymnastics of determining what damages were caused by the referral angevwehesused by
the nvestigation’

The Court of Appeals left it to this Court to “ensure that the jury does not sgoesd-
the Security Division’s decisioto initiate the investigation . . . [because] even if the charge of
retaliation focuses only on OIO’sferral, the riskemainsthat unless theistrict court takes
precautions, the jury could nonethelsssondguess the Security Division’s decision to
initiative the investigatiori.Rattigan | 643 F.3d at 987. Because the investigation occurred
almost immediatelafter Pyszcymuka referred the E&hy alleged damages would necessarily
implicate the Secuny Division’s decision to investigate and a jury wouokkd tarevisit the

Security Division’s decision in violation &ganand the Circuit’s rulings iRattigan landll.

%1n Rattigan | the Court of Appeals “recognize[ed] that limitations required to emsumpliance with
Eganmay make it impossible for some plaintiffs to mount evidence suffiaeaitdw a reasonable jury
to believe retaliation had occurred. In such cases, the district couneed|to enter judgment for the
government.” 643 F.3d at 989.
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Finally, under the Supreme Court’s recent rulinglassar it is now clear thaa Title VII
retaliation claim cannot rely on a mixed motive the@gel33 S.Ct. at 2534In order to make
that assessment, they would have to evaluate the validity of, and motives behind, the referral
as a whole, including the truthfully reported security concerns that thaddiveind worthy of
investigation. Prior toNassey as previously argued by plaintiff, it might have been possible for
a jury to findliability for decisions based on a mixture of legitimate and illegitimate
considerations because this mixture would showr#tatiatoryanimus was anotivating factor
(SeeDef.’s Reply Attach2, Appellee’s Respgo Appellant’s Petfor Relig En Bang at 14-15)
Now, suchan approacks prohibited.

Plaintiff concedes that the referratluded true statements that raised legitimate security
concerns.(Opp. at 24.) However, plaintiff argues that “[theCDCircuit was perfectly clear:
Rattigan can prove his claim without running afouEgtan,by showing that OIO referred
knowingly fake security concerns [and] that the referral was rhadause oRattigan’s
complaints about OlO’discriminatory treatment of him(Id. at 2526 (emphasis in original).)

In plaintiff's view, the Court of Appeals would not have remanded theit&sgganbarred his
retaliation claimTherefore, acording to plaintiff the existence of even one false statement
“casts doubt on the legitimacy of the entire EC and its referral” and a jurydd@plermitted to
weighthatevidenceand conclude that the btdr cause of defendant’s adverse actiomas
retaliation (See idat 30.) Recaus€Rattigan’s claim is provable througihearcut evidence
that the EC would not have been written much less referred to the Security Divisooriaf the
retaliatory moties of OlO supervisors,” plaintiff points out in a footndassar‘presents no

obstacle to a jury deciding in Rattigan’s favorlt. @t 26 n.4.)
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As explained herein, the Court cannot agree. Jurors cannot be asgkderoine the
motivation for each stament in the EC in isolatiorPlaintiff's alleged damagesase not from
individual statements in tHeC, but fromthe referral itselfUnderNassar the existence of true
allegations implicating legitimate security concerns make it impossible for a jundtthét the
EC would not have beeeferredbut{for aretaliatory animusWithout seconduessing the
Security Divisiona reasonable jury could most conclude that the motivations fieferring
the ECwere mixed At the time the Court of Appeals handed down its rulings this may have
been sufficient, but sinddassar it clearly is not.

1. PLAINTIFF'S REQUEST FOR FURTHER DISCOVERY

Plaintiff argues thaRattigan lloffers a “fairly explicit roadmap following remand, which
included allowing Plaintiff to conduct further discovery on the ‘knowing falstndard before
the court entertained a motion for summary judgment.” (@pp0.) In suypport of this
contentionplaintiff cites to the Court of Appeals statement that:

[b]ecause we set forth this knowingly false standard for the first time on aRadiadan

had little reason to develop evidence of knowing falsity in the district court. Gixgen.thi

. we shall remand for the district cowafter permitting any necessary discoveny

determine in the first instance whether there is sufficient evidence of knoalsity fo

allow Rattigan to bring his claim before a jury.
Rattiganll, 689 F.3d at 778mphasis added)Defendant responds thatintiff has failed to
identify any additional discovery that is “necessary” for purposes of this anympadgment
motion. (Mot. at 23-24 Becauselte Court agreeplaintiff's request for Rul&6(d) discovery
will be denied.

In order to determine how to proceed on remand, this Couraledringon May 22,

2013. At this hearing the Court expressed concern that plaimigtifailed tospecifically

identify any discovery necessary to respond to defendant’s summary judgment. nfedie
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5/22/2013 Hearing Tr. at 36.) Instead, plaintiff proposed vague and boundless discovery,
including discovery as to issues far beyond the scope of the narrow question presented on
remand (Seegenerally5/22/13HearingTr.) Forexample, plaintiff repeatedly asserted the need
for information on what OIO officials should have knowd. &t 23, 27-28.) For this reasomge
Courtdecidedhatit was best to proceed by allowitige defendanto file its summary judgment
motionfirst. Then, plaintiff could fileanopposition vith a Rule 56(d) affidavit detailing the
discovery necessafgr the Courto reach a decisioon the summary judgment motiord.(at
36.)

The Court is expressly permitted under Fed. R. Civ. P. 56(d) to postpone ruling on a
summary judgment motioim order to allow time to obtain affidavits or declarations or to take
discovery.” In order to permit this discovery, the Court must find that “additiosebadery is
needed to oppose [the motionMessina v. Krakowe#39 F.3d 755, 762 (D.C. Cir. 2006)
(quotingStrang v. U.S. Arms Control & Disarmament Aget®84 F.2d 859, 861 (D.Cir.
1989)). Generally, Rule 56(t)revenis] ‘railroading’ the non-moving party through a
premature motion for summary judgment before the non-moving party has had the opptartunity
make full discovery.Dickens v. Whole Foods Market Group, Iri¢qg. 01-1054, 2003 WL
21486821, at *2 n. 5 (D.D.C. Mar.18, 2003jowever,since in thiscasediscoverywas
conducted fomore tlan two and a half years aandseverday jury trialoccurred plaintiff cannot
rely on mere generalities to justify the reopening of discovery.

Along with his oppositionplaintiff's attorney filed a declaration “set[ting] forth the
specific areas of further discovery, ground in the knowingly false atdnthat ar@mecessary.”
(Opp. at 40.) In this declaratioplaintiff’'s attorneylisted several areasd “necessary

discovery,” including (1) “discovery concerning Donovan Leightomcluding his credibility
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andknowledge of particular fact§2) depositions of additional FBI officers identified by
Leighton in his EC; and (3) discovery regarding interactions between MiehisatymukaWalt
Smith, Cary Gleicher, Leslie Kaciban, and Donovan Leight®eeDecl. of Jonathan C. Moore
in Opp. to Def.’s Mot. for Summ. §:Moore Decl.”) at 11 510.)

The Court finds that none of these proposed areas of disceveegessaryn order to
rule on defendant’s motion for summary judgment. First, concerning supervisolityliabi
plaintiff testifiedat his deposition and at triddat Pyszcymukaas his supervisor and that
Leighton was not. He further testified tha®yszcymuka did not know the truth or falsitytioé
allegations in the ECdzause he was never in Riyadie€7/27/2009 R Trial Tr. at 20;Def.’s
Ex. J,Rattigan Dep.Dec. 7, 2007, at 195.) Plaintiff had the opportunity and incentive to explore
whatPyszcymuk&new or did not know duringrior discovery and at trial. d&further
discovery ighereforenecessargn this point! Second, concerning bfdgr causationthe
Circuit Court foundhat the referral included true statements identifying legitimate security
concernsuch thata reasonable jury could, at most, find that the motive for the referral was
mixed. In light of the Supreme Court’s intervening decisioNassar further discovery
regarding knowingly false statements is therefore unnecessary. Forehesns,dalitional

discovery will not be permitted.

" Moore’sDeclarationrdemonstrates the danger of permitting further discovery on issues not Igresent
before the Court. Despite the Court’s clear instructionsRhattgan llexplicitly forecloses an inquiry
into what any individual “should have known,” the deateim persists in requesting discovery on
“whether the information contained in the Leighton EC was knowingly faldehee issue of whether
anyone in OlIO management knewshould have known that the information was knowingly false”
(Moore Decl. & 10 (emphasis added).)
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CONCLUSION
Accordingly, and for the reasons stated above, defendant’s motion for summangfidg
iIs GRANTED. A separate Order accompanies this Memorandum Opinion.

/sl

ELLEN SEGAL HUVELLE
United States District Judge
Date:October 31, 2013.
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