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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MUHAMMED KHAN TUMANI etal.,
Petitioners, .: Civil Action No.: 05-0526 (RMU)
V. Document No.: 145

BARACK H. OBAMA et al.,
Respondents.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART THE PETITIONER 'S
MOTION FOR EMERGENCY RELIEF

I. INTRODUCTION

The petitioner, Mohammed Khan Tum&38N 312), requests that the court order the
respondents to (1) transfer him from Camp VI to Camp (2) provide him with access to his
“father”;? (3) allow an independent psychiatriclamedical evaluatior(4) produce medical
records; and (5) cease further interrogatiortg the records and evaluation are analyzed.
Because the petitioner’s first, second and fiftjuests pertain to conditions of confinement, the
court denies these requests for lack of jurisdictiAs to the third guest, the court denies
without prejudice the petitioner’s request foriatiependent medical evaluation because there is

no indication that one is necessatyhis time. The court, howayerants the géioner’s fourth

! Camp IV is a “medium-security, communal ligifiacility,” while Camp VI “is comparable to
and modeled after maximum-security, single-cell detention facilities in the United States.”
Resps.” Opp’n at 3.

2 Although the petitioner alleges that fellow detaiddoel Al Nisr Khan Tumani (ISN 307) is his
father, the respondents indicate that “two DNA tests have determined that [they] are not
biologically father and son. Resps.’ Opp’rRat.1. For simplicity, in this Memorandum Order
the court refers to Abd Al Nisr Kdn Tumani as the petitioner’s father.
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request seeking medical recorddisat counsel may determine &ther the petitioner is capable

of assisting in this case or efer other action is necessary.

II. FACTUAL & PROCEDURAL BACKGROUND

Pakistan handed the petitioner over tolimged States in 2002 vein the petitioner was
17 years old. Pet'r's Mot. at 2. He has bednjected to repeated imtegations during which,
according to the petitioner, he has been preskio provide information about his father,
another Guantanamo detainéd. at 3. Since the petitionert®unsel began contacting him, it
has reportedly been “extraordinarily difficult” bkmve a conversation because the petitioner has
been “completely withdrawn.'ld. at 4. According to petitioner’s counsel, the difficulties have
multiplied over the last year as reflected byle&tioner placing several letters in the legal mail
system smeared with human feces, hitting hadregainst the walls of his cell for hours and
attempting to take his own lifdd. at 4-5. The petitioner’s tghly anxious and frenetic
behavior” has purportedly prexed counsel from having prodive conversations with him
regarding his casdd. at 5, 7. Counsel believe thaetpetitioner's mental condition is
“declining rapidly.” 1d., Ex. 2.

The respondents offer a markedly differemwiof the petitioner'sondition. They state
that medical professionals who regularly olbsehe petitioner have “uncovered no evidence
whatsoever of any [psychological] disease spdier.” Resps.’ Opp’at 6. In addition, the
petitioner has allegedly “consistgntenied any suicidal thoughts mental disorders” and has
“show[n] organized behavior and rélgctcarrie[d] on conversations.Id. The respondents
describe the alleged attempted suicide agparsicial scratch on his forearm requiring only

antibiotic ointment.ld. And the petitioner allegiy told an Arabic intgpreter that he did not



want to commit suicide but wanted to draw atiten to his request for access to his fatHdr.at
7. Similarly, by banging his head against hikwall, the petitionemwas purportedly protesting
his separation from his father and bringingratiten to his request to move to Camp IM.
According to a psychologist at Guantanamo, the petitioner admitted that he did not want to kill
himself by hitting his headnd that he “had not Hitis head very hard.1d., Ex. 2 § 32.

On February 9, 2009, the petitioner filedeanergency motion for an independent
psychiatric and medical evaluai, production of medical records and additional urgent relief.
The court ordered an expedited briefing scheduht same day. Briefing was completed on

February 17, 20009.

[ll. ANALYSIS
A. The Court Denies the Petitioner’'s Requsts for Altering Conditions of Confinement
Part of the petitioner's multiateted request is that the doanjust the conditions of his

confinement by transferring him to a less sedacdity, providing access to his father and
prohibiting further interrogations. Congrebg,enacting 28 U.S.C. § 2241(e)(2), prohibits
courts from “hear[ing] or considgng] any [] action against the United States . . . relating to any
aspect of the detention, transfer, treatment, wiat,onditions of confinement” of a Guantanamo
detainee. This court has already daieed that the Supreme Court,Boumediene v. Bush, 128
S. Ct. 2229 (2008), did not invalidate this promsand affirmed that courts do not have
jurisdiction to alter the conditions ofdetainee’s confineméim Guantanamolnre
Guantanamo Bay Detainee Litigation, 570 F. Supp. 2d 13, 19 (D.D.C. 2008)ince that ruling,
other judges in this digtt have agreed th&oumediene did not invalidate 28 U.S.C. §

2241(e)(2).1n re Guantanamo Bay Detainee Litigation, 577 F. Supp. 2d 312, 314 (D.D.C. 2008)



(Hogan, J.)Khadr v. Bush, 587 F. Supp. 2d 225, 234-37 (D.D.C. 2008) (BatesAdahi v.
Obama, No. 05-280, at 11-16 (D.D.C. Feb. 10, 2009) (Kezssl.). Accordingly, the court denies
the petitioner’s requests regardingrisfer, access and interrogations.

B. The Court Grants the Petitioner’s Requst for Medical Records and Denies Without
Prejudice the Petitioner’'s Request foran Independent Medical Evaluation

The Supreme Court has stated that thetomust ensure that the petitioner has
meaningful access to counsel, which includes tligyatn adequately communicate with him.
Boundsv. Smith, 430 U.S. 817, 821-22 (1977) (stating thdtabeas petitions access to the
court must be “adequatdfective, and meaningful”)Zuhair v. Bush, No. 08-0864, at 2 (D.D.C.
Dec. 22, 2008)Al-Joudi v. Bush, 406 F. Supp. 2d 13, 21-22 (D.D.C. 2005) (explaining that “in
order to represent Petitionetiseir counsel must have accésshem, must be able to
communicate with them, and must be made awaleif clients are in such fragile physical
condition that their future abilitto communicate is imminent dger”). The respondents remark
that the petitioner’s counsely@not demonstrated “significaimterference with Petitioner’s
ability to assist,” and therefey the petitioner’s requests aréeatpts to “second-guess . . . the
treatment provided by the government.” Reégppp’n at 10-11. Tis characterization,
however, contradicts the petitiatgestated intent, to wit, #t the requests are designed to
prevent “irreparable legal, mental and physlem” so that he can “communicate effectively
with his attorneys about his casd?et’'r's Mot. at 8-9. Counsealupport these assertions with
accompanying declarations detailing their interactions with the petitibdeiEx. 3 11 7, 16-20;
Reply, Ex. 1 1 3, 10-11, Ex. 2 1 6. Because#ieioner’s counsel explain why they believe
the petitioner is incapable o$sisting in the habeas procetbg court disagrees with the
respondents’ assertion to the eatteg construes thpetitioner’s requests for medical records and

an independent medical evaluation as an attéongecond-guess the medical treatment. Thus,



the petitioner’s requests for an independerdioa evaluation and production of medical
records fall into a categonf relief over which the court has jurisdiction.

Counsel for the petitioner argue that hé&cigrrently unable tgarticipate in hidabeas
action in any meaningful way” due mental iliness caused bylation coupled with repeated
interrogations. Pet’r's Mot. & The respondents, on the othand, assert that the petitioner
has been subjected to numerous medical exaoirs, and there i$10 evidence of mental
illness.” Resps.” Opp’n at 2. Furthermothe respondents dispute the petitioner’s
characterization of his detention as “isolation” because he can communicate with detainees in
adjacent cells, has uninterrupted group prayer from his cell five times a day and receives a
minimum of four hours of recréian per day in communal areakl. at 3-4. As for the
interrogations, the respdents report that one interrogal@s conducted sevamterviews with
the petitioner over the past twelve months, ohehich the petitioner himself requestdd. at
3. And at any time, the petitioner may reftseneet with the interrogator or end an
interrogation, according to the respondents. Moreover, the respondents indicate that the
petitioner is in the comparatively more restuetenvironment of Camp VI because he “openly
violates camp rules,” including havingramitted 150 disciplinary infractions fanter alia,
punching and spitting on guards, smearing hisvealls with feces and participating in a mass
disturbance.ld. at 4. The respondents allege that thiipeer has stated that “he will continue
to engage in such behavior until the guardsigtired of it and give him what he wantdd.
Stated differently, the respondsitelieve that the petitioneré'sks to achieve by Court order
what he could not by harming himself and otherwise misbehaving&t 7.

As observed by another member of this colifiequesting copies of [| medical records .

.. and being able to secure independent exgssgssments of the data in the records is a



legitimate and important effort to provide etfive representation and present the court with
appropriate information affectinggHawfulness of [] detention.Husayn v. Gates, No. 08-1360,

at 7 (D.D.C. Nov. 28, 2008)Because counsel’s efforts tonsmunicate with the petitioner have
become increasingly ineffective due to purpogisgchological stress, the court, in furtherance

of its responsibility to ensure “adequate, effective, and meaningful” access to the court, orders
that the respondents produce thetitioner’'s medicalecords dating badio January 2007Al-

Joudi v. Bush, 406 F. Supp. 2d 13, 22 (D.D.C. 2005) (mrasg that “[u]nkss petitioners’

counsel can have access to their clients kawogl their true medical conditions, including

whether they are in imminent danggrdeath, so as to counsel them in order to persuade them to
stay alive, it is obvious that thability to present their claints the Court will be irreparably
compromised”).This production will aid counsel in tlgsmining whether the petitioner is

capable of assisting in the pregion of his habeas case or wieat as the respondents note, the
case will need to continue through a “next frien@ee Whitmore v. Arkansas, 495 U.S. 149

(1990). Without these records and in light of the representations malde tespondents as to

the medical care being providedetbourt concludes that an inmdent medical examination is

not necessary at this time.

IV. CONCLUSION
For the foregoing reasons, the court granisairt and denies in part the petitioner’s
motion. An Order consistent with tHidemorandum Opinion is separately and

contemporaneously issued tRi8rd day of February, 2009.

RICARDO M. URBINA
United States District Judge



