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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
KATHLEEN BREEN,etal., )
)
Plaintiffs, )
)
V. ) Civil Action No. 05-0654 (PLF)
)
ELAINE L. CHAO, Secretary of )
Transportation, Department of )
Transportationet al., )
)
Defendants. )
)
OPINION

This matter comes before the Court on the motion [Dkt. No. 317] of dismissed
plaintiffs for reconsideration of the Court’s ordersdigmissal For the following reasonthe

Court will grantthe dismisseglaintiffs’ motion and reinstate their claims.

! In comection with the pending motion, the Court has reviewed the following
filings, including the exhibits attached thereto: Class Action Complaint [Dkt. N6Campl.”);
First Amended Class Action Complaint [Dkt. No. 3] (“Am. Compl.”); Plaintiff4otion for
Class Certification (Corrected) [Dkt. No. @Mot. for Certif.”); Gebhardt & Associag Motion
to Withdraw as Counsel for 714 Plaintiffs [Dkt. No. 71] (“Mot. to Withdraw”), Defendants’
Opposition [Dkt. No. 77] (“Opp’n to Mot. to Withdraw”), and GebhatdAssociats’ Reply
[Dkt. No. 83] (“Reply to Mot. to Withdraw & Opp’n to Mot. to Bifurcate”); Defendantsithdn
to Bifurcate Discovery and Trial on Liability and Damages [Dkt. No. 78] (“MoBiturcate”),
Plaintiffs’ Opposition [Dkt. No. 83] (“Reply to Mot. to Withdraw & Opp’n to Mot. to
Bifurcate”), and Defendants’ Reply [Dkt. No. 85] (“Reply to Mot. to Bifurcate”); Defendants
Motion to Compel Plaintiffs’ Responses to Defendants’ First Set of Intodgs and Requests
for Production of Documents to Plaintiffs [Dkt. No. 90] (“Mot. to Compel”) and Defendants’
Notice of Supplement [Dkt. No. 91] (“Suppl. to Mot. to Compel”); Plaintiffs’ Consent Motion to
Defer Consideration of Defendants’ Motion to Compel [Dkt. No. 99] (“Mot. to Defer&ineff
Donna Dodson’s Motion for Reconsideration of the Court’'s May 30, 2008, Order [Dkt. No. 156]
(“Dodson Mot.”), Defendants’ Opposition [Dkt. No. 159] (“Opp’n to Dodson Mot.”), and
Dodson’s Reply [Dkt. No. 164] (“Reply to Dodson Mot.”); Plaintiff Steven K. Patterson’s
Motion for Reconsideration of the Court’s Order of May 30, 2008 [Dkt. No. 165] (“Patterson
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In their motion for reconsideration, tdesmissed plaintiff@skthe Court to
review, on the basis of new evidends, priororders dismissing a total of 6@&intiffs from this
case’ The Court’s orders, issued in 2008 and 2009, dismissed the 663 pléontiffsir failures
to respond to defendants’ discovery requests and to the Court’s subsequent show cause order
As new evidencedhe dismisseglaintiffs proffer correspondensent bytheir prior counsel —
Gebhardt & Associates, LLP conditioning the firm’s continued representatiorsatisfaction

of a new andsubstantial demand for payment by each individual plaihtiff.the letters, the

Mot.”), Defendants’ Opposition [Dkt. No. 166] (“Opp’n to Patterson Mot.”), PattersorpgyRe
[Dkt. No. 175] (“Reply to Patterson Mot.”), and Patterson’s Supplement [Dkt. No. 182] (“Suppl.
to Patterson Mot.”); Plaintiff Kenneth D. Thomas’ Motion for Reconsideration of the’€our
Order of May 30, 2008 [Dkt. No. 172] (“Thomas Mot.”), Defendants’ Opposition [Dkt. No. 177]
(“Opp’n to Thomas Mot.”), and Thomas’ Reply [Dkt. No. 185] (“Reply to Thomas Mot.”);
Plaintiff Frank Matkins’ Motion for Modification of the Court’s May 30, 2008, Order [Dkt. No.
203] (“Matkins Mot.”), Matkins’ Reply to Defendants’ Opposition [Dkt. No. 204] (“FirspR/

to Matkins Mot.”), Defendants’ Opposition [Dkt. No. 207] (“Opp’n to Matkins Mot.”), and
Matkins’ Reply to Defendants’ Opposition of October 24, 2008 [Dkt. No. 212] (“Second Reply
to Matkins Mot.”); Plaintiff Janice I. TeeWilson’s Motion for Modification of the Court’'s May
30, 2008, Order [Dkt. No. 213] (“Teed-Wilson Mot.”) and Defendants’ Opposition [Dkt. No.
216] (“Opp’n to Teed-Wilson Mot.”); Plaintiff Henry Ontiveros’ Motion for Modiigon of the
Court’s May 30, 2008, Order [Dkt. No. 234] (“Ontiveros Mot.”) and Defendants’ Opposition
[Dkt. No. 241] (“Opp’n to Ontiveros Mal); DefendantsMotion to Dismiss JameS. Hill [Dkt.

No. 257] (‘Mot. to Dismiss Hill); Transcript of Statuslearing(Feb. 7, 2007) [Dkt. No. 286]
(“Feb. 7, 2007 Hr'g Tr.”); Transcript of Statttearing(Sept. 14, 2007) [Dkt. No. 311] (“Sept.

14, 2007 Hig Tr.”); Plaintiffs’ Notice of Filing Regarding Individuals Who RetaingdiRtiffs’
Counsel [Dkt. No. 313] (“Notice of Individuals Who Retained Pls.” CounsBiymissed

Plaintiffs’ Motion for Reconsideration of Dismissal [Dkt. No. 317] (“Mot. for Recns
Defendants’ Opposition [Dkt. No. 330] (“Opp’n to Mot. for Recons.”), BigmissedPlaintiffs’
Reply [Dkt. No. 335] (“Reply to Mot. for Recons.”); Plaintiffs’ Third Status Repokt[Dlo.

337] (“Third Status Report”); and Plaintiffs’ Request for Status Conferddkte [No. 348]

(“Req. for Status Conf.”).

2 The Court notes thait the time the instant motion for reconsideration was filed,
only 226 of the 668lismissed plaintifffiad retained counsel and thus moved for
reconsideration SeeNotice of Individuals Who Retained Pls.” Counatll

3 In total, the motion for reconsideration attaches four docurasmisw evidence
Exhibit A is a letter dated February 16, 2007, from Gebhardt & Associates conditibaing
firm’s continued representation on payment of $10,000 by each individual client; Exhibit B is a



dismissed plaintiffargue, the firmused misleading language to suggdests clients that they
were unrepresented, despite the fact that Gebhardt & Associates remained doensetl 06See
Mot. for Recons. at 4; 89, 10-11. The dismissed plaintiffs also argue tHa tetters
emphasizedin various implicit waysthat plaintiffs would have little chance of prevailing on
their claims ad recovering damages without counseeeid. at 5 n.7, 8.

The dismisseglaintiffs assert that these letters, presented for the first time in
their entirety, amourtb new evidencexplaining why theyailed torespond to defendants’
requests fodiscovery andhe Court’s show cause ordeiSeeMot. for Reconsat 1011, 15-17.
The dismissed plaintiffs argue thhese communicationrsshowing that @bhardt & Associates
denied itxclients assistance in complying wipending discoveryequestsdiscouraged them
from participating in the case unless tloeyld paythe firm $10,000each andinaccurately
suggested that the firm did not already represent thdemonstrate that theiailures to respond
were neither willful nor egregiousSeeid. a 2, 15-17. Rather they argue thaheir failures to
respond esulted fronthe misleading and confusing nature of lgtéers. Seeid. In addition, the
dismissed plaintiffproffer the @clarations ofourteen dismissed plaintiffs, attachiedthe
motion for reconsideratioas Exhibit E to affirm that thisconfusing ananisleading
correspondence did in fact cause the declatantasunderstand their rights, obligations, and

options for proceeding in thease.

letter dated April 12, 2007, from Gebhardt & Associates to those clients who madenpsym
pursuant to the February 16, 2007, letter; Exhibit C is a letter dated April 17, 2007, from
Gebhardt & Associates to those clients who did not make payments pursuant to the R€hruary
2007, letter; and Exhibit D is an undated “Frequently Asked Questions” handout. Altheugh
dismissedlaintiffs explain that Exhibit D was also prepareddsbhardt & Associates, it is not
clear when or to whom it may have been s@geMot. for Recons. at 6 n.8. Accordingly, the
Court has limited itanalysis to theorrespondence attached as Exhibits A through C.



In their opposition, defendantballenge whethehe proffered correspondence
amounts to new evidence. Defendants acknowledge that the letters were not lgrpraoviced
to the Court in full. They argue, however, that the communications between Gébhardt
Associatesand the dismissed plaintiffsveredescribed in sum and substahicethe parties’
prior briefings and by the Couttself. SeeOpp’n to Mot. for Recons. at 14.efendants
maintain that the dismissquaintiffs failed to use reasonabldigience in prosecuting their
claims and have not adequately explaingy they did not communicate with Gebhagdt
Associate®r respond to the Court’'s show cause ord&eeid. at 1520. To the contrary,
defendants note that “the Court was clear about the consequences of plaintiffalemnion-
responsiveness in its show cause orders” and “even considered — and in appropriate cases
granted- reconsideration motions a year later.” ket 24. And althougbefendants aacede
thatthe dismissed plaintiffs may have some dispute with their prior counsefhgsbkest thasuch
issuesare more appropriatelgsolvedn a separatattorneymalpractice actionSeeid. at 2+
22. This is especially so, defendants explagtause pernihg thedismissed plaintiffs to
rejoin the litigation would unfairly prejudice defendantSeeid. at 22-24.

In their replythe dismissed plaintiffeeemphasize why the proffered
communications should be considered new evidence warranting reconsidegaisbteplyto
Mot. for Reconsat 1 Theyalsocharacterize the prejudice allegedd®afendants as both
minimal andpremature-thedismissed plaitiffs’ discovery responses regarding liability would
have been duplicative, while damages discovery will need to be supplemented fontitpiai
any eventandthe Court may address defendart$ier concerns without resorting to the
extreme sanctionf dismissal.Seeid. at 57, 11412 This is especially sdhe dismissed

plaintiffs arguepecausehdar conduct was neither willful nor egregious and has not unduly



burdened the Coudr delayed the litigationSeeid. at2, 8-11. The dismissedgmntiffs

conclude by propsingmore appropriatalternatives to dismissabeeid. at 11-12.

I. FACTUAL AND PROCEDURAL BACKGROUND

The Court recently recounted the factual and procedural history of thigdtse
opinion granting in part and denying in part defendants’ motion for summary judg8mmt.
Breen v. Chao, 253 F. Supp. 3d 244, 247-53 (D.D.C. 2017). The Court thus recites here only
those facts relevamd the instat motion for reconsideration.

In seeking tachallenge defendants’ reductionforce, hie National Association
of Air Traffic SpecialistgetainedGebhardt & Associatas a letter dated January 29, 20ee
Reply to Mot. to Withdraw & Opp’n to Mot. to Bifurcate Ex. i the letter, he union stated
that it “would like to engaggthe] firm to represenfunion] members in an age discrimination
claim against the Federal Aviation Administrationd. at 1. The letterecited the terms of the
retention agreement:Our understanding of the agreement is your firm will charge us $250.00
per hour for services and if there is any monetary award 10 percent of the fandl awe will
send your firm a $10,000.00 retainer the week of Janudrto3degin.” Id.

On February 1, 2005, plaintiff Kathleen A. Breen sent her individual authorization
letter to Gebhardt & AssociateSeeReply to Mot. to Withdraw & Opp’n to Mot. to Bifurcate
Ex. 3. Ms. Breen, a former president of the National Association of Air Tigfecialists,
explainedin herdeclaration that this letter was “substantially simitarthose sent by each of
the other union members seeking to be plaintiffs in the cdseReply to Mot. to Withdraw &
Opp’n to Mot. to Bifurcate Ex. 1 at 1-3. Ms. Breen’s authorizaetter stated: “I am writing to
retain you and your law firm, Gebhardt & Associates, LLP, to file an agerdisation claim on

my behalf, as part of the age discrimination action organized by the Natiss@tiation of Air



Traffic Specialists.”_SeReply to Mot. to Withdraw & Opp’n to Mot. to Bifurcate Ex. 3 at 1.
The letter provided relevant personal details and contact information, but did not mention
payment or any other requiremefuasrepresentationlid.

Thereafter, Gebhardt & Associates filed a conmplen this Court on March 31,
2005,amendedn June 24, 2005, on behalf of the 834 individuals ndwbretained the firm
with the assistance of the unioB8eeCompl.; Am. Compl.Gebhardt & Associatakenfiled a
motion for class certificationn June 29, 20055eeMot. for Certif. The union paid Gebhardt &
Associates in accordance with their agreement through February 3, 208Beply to Mot. to
Withdraw & Opp’n to Mot. to Bifurcate Ex. 1. at 3. Following the reductioiorece, however,
the union no longer received dues from those affected — now former members of theamdon —
ceased payments @ebhardt & Associates. Sek at 34.

On February 7, 2007, Judgechard W.Roberts, to whom thisase was then
assignedheld a satusconference at whichedenied the motion to certify the class without
prejudice and set a schedule for discove&geFeb. 7, 2007 Hr'g Trat8-10. Gebhadt &
Associateshen sent &etter to each of the individual plaintiftiated February 16, 2007, the first
of the three letters attached to plaintiffs’ motion for reconsideratt@eMot. for Recons. Ex.

A. Thisletter adviseglaintiffs that theyhad a decision to make about their continued
involvement in the case amédthree options for proceeding in the litigation: “(1) Continue as
an active Plaintiff with our law firm’s representation. (2) Stay in the cab®uwt representation
(‘prosé). (3) Request dismissal from the cas8g&eid. at 2. In order to remainpeesentedy
Gebhardt & Associateshe letter made clear that individual plaintiffs would have to make

significant financial payments:



Your case is large and complex, and it will be timensive and
hence necessarily expensive. . .. Your former union at the FAA
initially financed this case, but the union is no longer in the
picture. . .. [W]e have designed a payment structure asguhat

we have approximately 100 paying clients who continue with our
representation (we do not know the actual number at this time, and
it may change depending on your interests). With 100 paying
clients, your total individual cost will be $10,000 over the next two
years. However, in order to assist you with the cost of litigation,
we have decided to give you the option of making four payments
in the first two years of your case. ... Your payment of $2,500 by
March 9, 2007, will constitute your agment to also pay the next
three semannual payments of $2,500 . . . . If you do not make
your next promised payment, you will fall automatically into the
prosegroup and no longer be represented by our firm.

Seeid. at 23. If plaintiffs would or calld not commit to paying this substantial suheletter
misleadinglyexplained: “ Thepro seindividuals who stay in the case without our representation
will get whatever (if anything) the FAA decides to give them when the case d#ritiese
individuals get relief, it is likely to be less than the remedies awaaldte represented
Plaintiffs.” Seeid. at 2. The letter did not make clear that Gebhardt & Associates already
represented each of the individual plaintiffs and, as a réiselfirm had ongoing obligations
toward its clients. Rather, the letter simply stated that if a client did not commit to therggaym
plan, Gebhardt & Associates would “inform the Court that you intend to proceed as an
unrepresentegro seplaintiff.” Seeid. at 4

On March 16, 2007, defendants served timgilal discovery requestsn
plaintiffs’ counsel. SeeMot. to Compel Ex. 1. The discovery requests included four
interrogatories and four requests for production of documents. The first intersogaught
current contact informatigmwhile the three other interrogatories pertained to dam&®sad. at

4-6. Defendantsequested production of documents related to these four interroga®eid.

at67.



On April 12, 2007, Gebhardt & Associatsent a letter to those clients who had
paid or agreed to pay Gebhardt & Associatesccordance with thierm’s February 162007,
letter. SeeMot. for Recons. Ex. BThis letter informed recipients that 172 flight service
controllers had paid or agreed to pay Gebhardt & Associates, requested thaiedoentrage
others to do likewise, and provided the interrogatories and requests for production to be
completed and returned to Gebhardt & Associates for compilaBiesid. at 1.

On April 17, 2007 Gelhardt & Associates sent a letter to those individuals who
had not paid or agreed to pay Gebhardt & Associatasdardance with the February, B®07,
letter. SeeMot. for Recons. Ex. C. From the outsbg letter implied that Gebhardt &
Associates did nan factalreadyrepresent the recipients. The letter was addre sl
Unrepresented Plaintiff,” and began:

We are writing to you and all the plaintiffs in the Flight Service

Controllers’ age discrimination case against the Ft#® have not

yet signed up for legal representation. This is to offeroymilast

chance to obtain representatiarthis large, complex federal
district court lawsuit before éhCourt’'s May 8, 2007 deadline.

Seeid. at 1(emphasis added)lhe letteralso used confusing language that, when read one way,
suggested that those without counsetelikely to be dismissed from the case for failure to
prosecute.Seeid. (“If you do not have legal representation, you will be obligated to represent
yourself,and if you don’t, you run the substantial risk of being dismissed from the case under the
legal doctrine of ‘failure to prosecute).” The letter emphasized that “[i]n [the firm’s]

experiencepro seand inactive plaintiffs often fair [sic] poorly in muarty and class cases,”

and described two of the firm’s “recent cases” in which numguouseplaintiffs had either

been “recommended [for] dismiss[al]” by a magistrate judge or “got nothafitgy’ each of the

other represented plaintiffs “receivedn@netary settlement and a full refund of their legal fees.”



Seeid. at 34. The letter enclosedefendants’ discovery requests and advised that those who did
not pay Gebhardt & Associates “should answer the enclosed government discoverg ragdes
return your discovery answers . . . to the government’s lead attorney Seeid. at 1.

On June 8, 2007, Gebhardt & Associates filed a motion to withdraw as counsel
for those plaintiffs who did ndulfill the firm’s payment demand&eeMot. to Withdraw. The
motion included a copy of the notice sent to those plaintiffs from whom counsel sought to
withdraw, in accordance with Loc@livil Rule 83.6.SeeMot. to Withdraw Ex. 3. In the motion
to withdraw, Gebhardt & Associategplainedthat theeindividuals had indicated in writing or
by their conduct that they no longer wistl] to be represented by GEBHARDT &
ASSOCIATES, LLP.” SeeMot. to Withdrawat 1 Thefirm clarified that twenty plaintiffs had
affirmatively indicated in writinghat they wished to procegdo se while nearlyseven hundred
other individuals had simply “not responded to coungelswritten communications to them
regarding representation in prosecuting their claims.” Mi&eto Withdraw Memat 12.
Regarding the natuignd contentsf thesetwo written communicationghe motiorsimply
statal: “Plaintiffs’ counsel has twice written detailed letters, with lengthy attachments
order to obtain the information necessary to prosecute this case on their bghaiid tes
Defendants’ discovery requests, and make payment arrangem8aesd. The motioralso
selectively quote the lettes, but theequotations did not paint a complete picture ofléteers’
tone and contentsSeeid. at 23. Thus, Gebhardt & Associatepresented to the Court that
despite the firm’s “diligent[] attempt[s] to communicate with the 694 nonrespopdirse
Plaintiffs, . . . these individuals ha[d] remained uncommunicative,” but didiscibse the

confusing ananisleading lettershat likely brought abouhis unresponsivenes$eeid. at 3.



Defendantopposed the motion to withdraw, arguing tlealvinghundreds of
individual plaintiffs to represent themsely@® sewould be “manifestly unworkable, . . .
severely prejudice defendants, and . . . delay resolution of the GseOpp’n to Mot. to
Withdraw at 1.Defendantslso argued that because “Gebhardt’s motion does not disclose what
its underlying fee arrangemiewith plaintiffs was, . . [it] does not support any conclusion that
the 714 plaintiffs have failed, let alone failed substantially, to meet theiatibhg under the
undisclosed fee arrangemengSeeid. at 23. In addition, on June 22, 20@&ferdantsfiled a
motionto bifurcate discovery and the trial on liability and damadeeMot. to Bifurcate. In
their briefings defendantexplainedthat it was “uncontroverted that proving damages and
liability will require no duplicative testimony: plaintiffs admit that ‘the damages portiohi®f
lawsuit for each plaintiff will relate solely to the harm suffered, not to whetheh was in fact a
victim of the discrimination proved to have occurredS&éeReply to Mot. to Bifurcate at ZThe
Court subsequently denied defendants’ motion to bifurcate without prejugiesSept. 14, 2007
Hr'g Tr. at 6.

On August 14, 2007, defendants filed a motion to compel 708 plaintiffs to
respond to thefirst set of interrogatories and regt® for production of document§eeMot. to
Compel. One week latemplaintiffs filed a consent main to defer consideration of the motion to
compel untilthe Court ruled oisebhardt & Associateshotion to withdraw as counsel for the
non-paying plaintiffs.SeeMot. to Dekr. The consent motion represented that plaintiffs’
counsel, “[cbnsistentwvith their ethical obligationshad “transmitted copies of Defendants’
discovery requests to all Plaintiffs named in the Complaint who had not requestedwethdr
from the case,including those from whom counsel sought to withdrapresentationSeeid.

at 2. Gebhardt & Associatesxplicitly acknowledged thdahe firmstill “formally represent[ed]”

10



those from whonit sought to withdravand explained that deferrednsideration of the motion
to compel would allow counsel to “know on whose behalf they are expected to respond and . . .,
if necessary, be able to formulate an effective response in light of theQulirngs.” Seeid. at
3-4. As to the reason counsel sought to withdraw, the motion simply explained that these
plaintiffs “were not responding to counsel’s communications, particularlydegadiscovery,
and . . . were not willing to pay for continued representati@eéid. at 2.

On September 14, 2007, Judge Roberts held a hearing at whichrtied
Gebhardt & Associateshotion to withdrawas to the twentplaintiffs whoaffirmatively
representeth writing that theywishedto proceegrose SeeSept. 14, 2007 Hr’g Tr. at But
Judge Roberts denied the motemtoall of the remaining plaintiffs from whom the firm sought
to withdraw. Seeid. Judge Robertsxplained thahe would instead order the remaining 692
plaintiffs to show cause why they should not be dismissed fromatbefor their
unresponsivenesseeid. at 45. In doing so, he also denied defendants’ motion to compel
discovery responses without prejudice dediedplaintiffs’ consent motion to defer ruling on
the motion to compel as modkeeid. at 6.

Judge Roberts then issued a sloawse ordefDkt. No. 107] on November 8,
2007, to thoselaintiffs identified both by defendants as unresponsive to discovery requests and
by Gebhardt & Associatess unresponsive tmunsel’s inultiple attempts to contact theim
determine whether they wish to proceed with this cableissued a secorghow causerder
[Dkt. No. 123]Jon January 8, 2008r those parties for whom the first show caosgerhad
beenreturned asindeliverable and new addresses had been found. On May 30, 2008, Judge
Roberts issued an order [Dkt. No. 18lgmissinghe plaintiffs who did not respond to #detwo

show causerders except those for whom mail had been returned as undeliverable and updated

11



addresses could not be identifiedn Octder 23, 2008, Judge Roberts issued a third show cause
order[Dkt. No. 206]for twenty additional plaintiffsvho failed to respond tdefendants’ written
requests for discovery. On February 12, 20@9ssued an order [Dkt. No. 245] dismissing
thirteenof thoseplaintiffs who did not respond to the third show cause order.

Judge Roberts considersit individualmotions for reconsideratidiied by those
whom he had dismissed. On January 6, 208%sued a memorandum opinion and order [Dkt.
No. 230] granting motions for reconsideration filed by dismissed plaintiffs St€vBatterson
and Kenneth D. Thomassebhardt & Associatdsadfiled both motions for reconsideration on
the movants’ behalveasMessrs. Patterson and Thomas had apparéethetained the firm
aftertheir dismissalsBoth motions represented that the movants had been unaware of the show
cause orders and discovery requests because they had undergone sevesahosotresstart of
litigation as a esult of the reductiom-forceand had natimely received the mailings. See
Patterson Mot. Ex. 1; Suppl. to Patterson Mot. Ex. 1; Thomas Mot. Ex. 1. Judge Roberts
emphasizedh his opinionthathe would grant the motions for reconsideration because nothing in
the record disproved the movants’ explanations for why they did not sooner learn about the show
cau® orders and discovery requests and both movants had apparently acted as soon as they did
learn about them.

Unlike Messrs. Patterson and Thomas, four otliemnissed plaintft filed
motions for reconsideratiaof their dismissalprose* Judge Roberts denied each of these
motions for reconsideration, finding that his prior show cause orders had been “unambiguous.”

SeeMem. Op. & Order Den. Matkins, Ontiveros & Teed-Wilddats. [Dkt. No. 247]at3 n.2

4 It appears that GebhardtA&ssociates did assist thgz® semovants with their

motions, although the extent of this assistance is uncBseDodson Mot. at 1 n.1; Teed-
Wilson Mot. at 1 n.1; Ontiveros Mot. at 1 n.1.
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(Feb. 17, 2009); Mem. Op. & Order Den. Dodson Mot. [Dkt. No. 180] at 4 n.2 (Aug. 15, 2008).
Not having seen the letters sent by Gebhardt & Associatésuhé that the dismissed plaintiffs
had not provided&ny justification for failing to stay in communication with plaintiffs’ counsel

to monitor the progress of the litigation and learn of their obligation to respond to théocorder
show cause in a timely fashionSeeMem. Op. & Order Den. Matkins, Ontivey& Teed

Wilson Mots. at 6-7see alsdMem. Op. & Order Den. Dodson Mot. aZ6*[P]laintiffs are
expected to use reasonable diligence in participating in litigation, and plaaméféesxpected to
maintain communication with their counsel. Unfortunately for her, Dodson’s conductlleas f

short.” (citations omitted))

II. LEGAL STANDARD
The Federal Rules of Civil Procedure do not specifically address motions for

reconsiderationSeeEstate of Klieman v. Palestinian Auth., 82 F. Supp. 3d 237, 241-42 (D.D.C.

2015). “While the most analogous rule is Rule 60, which provides relief from a final jatigme
or order, motions to reconsider interlocutory orders are not governed by Rule 60(bhdnit ra
such determinations ‘are within the discretiorha trial court.”” 1d. at 242 (quotindKeystone

Tobacco Co. v. U.S[obacco Cq.217 F.R.D. 235, 237 (D.D.C. 20033gealsoFeD. R.Civ.

P.54(b) (“[Alny order or other decision, however designated, that adjudicates fewmealt the
claims or the rights and liabilities of fewer than all the parties . . . may bedeatisay time
before the entry of a judgment adjudicating all the claims and all the partigs’ aiggh

liabilities.”); Langevine v. District of Columbia, 106 F.3d 1018, 1023 (D.C. Cir. 1997)

(“Interlocutory orders are not subject to the law of the case doctrine andwaeg e
reconsidered prior to final judgment. This is true even when a case is redssignesew

judge.” (citations omitted)).
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Thisjudicial discretion is broad. Wile the judicial interest in finality disfavors
reconsideratioma district courhas inherent authority t@consideits interlocutory orders “as

justice requires.”"SeeWannall v. Honeywell Int’l, Inc., 292 F.R.D. 26, 30-31 (D.D.C. 2013),

aff'd sub nomWannall v. Honeywell, In¢.775 F.3d 425 (D.C. Cir. 2014) (citatioosiitted).

Althoughthe “as justice requires” standard may be imprecise, it is at least clear thatl@asourt
“more flexibility in applying Rule 54(b) than in determining whether rewteration is
appropriate under Rules 59(e) and 60(I8€eid. at 3Q 32 (internal quotations and citation
omitted).

To determine whether justice requires reconsiderati@n interlocutory
decision, courts look to whether the moving party has demosdgti@t) an intervening change
in the law; (2) the discovery of new evidence not previously available; or (Baaestor of law

in the first order.” Estate of Klieman v. Palestinian AutB2 F. Supp. 3d at 242 (citation

omitted). Even wheraenone ofthese three factoiis present, “the Court may nevertheless elect to
grant a motion for reconsideration if there are other good reasons for doingadell \C

Norton, 355 F. Supp. 2d 531, 540 (D.D.C. 2005). For example, justice may require revision
where“the Court has patently misunderstood a party, has made a decision outside the adversaria
issues presented to the Court by the parties, [or] has made an error not of rdasoning

apprehension . . . .SeeSingh v. George Washington Univ., 383 F. Supp. 2d 99, 101 (D.D.C.

2005) (internal quotations and citation omittexBe als&tewart v. FCC, 189 F. Supp. 3d 170,

173 (D.D.C. 2016).
The efficient administration of justice requires, however, that there be good
reason for a court to reconsider an issue already litigated by the :pafdsere litigants have

once battled for the court’s decision, they should neither be required, nor without good reason

14



permitted, to battle for it again.Isse v. American Uniy 544 F. Supp. 2d 25, 30 (D.D.C. 2008)

(quoting_Singh v. George Washington Univ., 383 F. Supp. 2d at 101). Ultimately, the moving

party has the burden to demonstrate “that reconsideration is appropriate andhat ha

injustice would result if reconsideration were denieBBME Bank Ltd. v. Mnuchin, 249 F.

Supp. 3d 215, 222 (D.D.C. 2017) (quoting U.S. ex rel. Westrick v. Second Chance Body Armor,

Inc., 893 F. Supp. 2d 258, 268 (D.D.C. 2012pe alsdsse v. American Uniy 544 F. Supp. 2d

at 29.

1. ANALYSIS
A. TheProffered Correspondence Amounts to New Evidence Warranting Reconsideration
Althoughthe correspondenagassummarilydescribed and selectively quoted

counsel’s earlier representatiaiesthe Court, the letters from Gebhardt & Associates, now
provided to the Court in full for the first tim@mount to new evidence justifying reconsideration
of theplaintiffs’ dismissals. The letters reflect several issues of whidge Roberts apparently
was unaware Despitethe fact that the firm wasounsel of record>ebhardt & Associates
conditionedts continued representation on each plaintiff paying $10,000 over the course of two
yearsandrefused to assist its clients with their discovery obligations until and unless they
committed to paying tt amountGebhardt & Associates made these payment demands without
any warning to its clients and without any attempt to mitigate the prejudice tarthlbenmidst
of litigation; Gebhardt & Associates used misleading language to suggeshon{paying
clients that theyvere currently unrepresentetatthe firmhad no ongoing obligation to them,
and that legal assistance would be all but necessary for their successtigation;for those of
its clients who did not forward payme@gbhardt &Associates continued to withhold any

assistanein the case, including with respect to discoverlgile its motion to withdraw was
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pending anaven aftedudge Roberts denied the motion to withdraw; and Gebhardt &
Associates did all of this whileadingJudge Robert® believe thatounsel simply had been
unable to elicit a response from any of these individgaksyot. to WithdrawMem. at 13;
Mot. to Defer at 2; Sept. 14, 2007 Hr'g Tr. at Now having seethe completeontentsof
these letters, the Courtore fullyunderstands the context giving riseéhe dismissedlaintiffs’
misunderstandingsfer examplethattheywere not already represented by courtbelt the
class action was no longer proceedimghat they would ave no realistic chance of success if
they could not pay $10,000 (and possibly more) to Gebhardt & Associ&edlot. for Recons.
Ex. E at1-17. With a more complete view of the attendant circumstances, the conduct of the
dismissed plaintiffs now is nne understandable. In light of this new evidenastice requires
reconsideration

Defendants’ arguments to the contrary are unavailifigey primarily assert that
the proffered letters and affidavits do not amount to new evidence. They chagatteriz
fourteen declarations as “salérving” and argue that the relevantrespondence from Gebhardt
& Associates waSalreadythe subject of extensive briefing . . . anddescribed in detail in

several prior orders of this Court . . .SeeOpp’n to Mot. for Recons. at 3 n°4Because the

5 To be clear, Gebhardt & Associataisl alludein its brieingsto the fact that its
correspondence hambrtained to payment arrangemerggeMot. to Withdraw Mem. at-R
(explaining thatGebhardt & Associatdsad written to its clients to “make payment
arrangement$among other reasonsAnd the firm did staé thatit sought to withdraw, in part,
because&ertain plaintiffs‘were not willing to pay for continued representatioséeMot. to
Defer at 2. Thus, Judge Robenmgasaware generallythat payment was one of severatters
at issue.Thisfact does not negate any of the Court’s conclusions here.

6 Defendants specificallgrgue that tweof theletters— the February 16, 2007, and
April 17, 2007 communications -wkre already the subject of extensive briefing circa
2007-2009 and werdescribed in detail in seval prior orders of this Coutt Seeid. With
regard to thehird letter, dated\pril 12, 2007, defendantcknowledge that was nofpreviously
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relevant contents of tHetters“weredescribed in sum and substance in prior briefing,”
defendants argue thite proffered documents do not add anything new to the Court’s
understanding of the matteBeeid. at 13-14/

Defendantdgurtherargue thathe dismissed plaintiffeave failed to show any
error inJudge Roberts’ decisions to dismiss the claims of those who did not respond to the show
cause orders. Sé&app’n to Mot. for Reconsat 34. These show cause orders werejadge
Robertsalready haslescribed, “unambiguous Seeid. at 34, 6 n.8, 13, 15, 16. édendants
arguethat thedismissed plaintiffSdo not attempt to distinguish themselves from the numerous
other individual plaintiffs who did manage to respond to the same show causé orders
“explain why they waited so long after their dismissals to sealstderation by this Court.”
Seeid. at 3. And because their “excuses for not responding to the show cause orders are no
better than the explanations provided in the past by dismissed plaintiffs seekingjderation
of their dismissals,” defendants assert thatge Roberts’ reasons fdenyingearlier motions for
reconsideration applyquallyto the instant motion for reconsideratiddeeid. at 15-16.

These argumentail to respond tahe dismisseglaintiffs’ main point, however.
The letters- now disclosed to the Court in full — show for the first time the confusing and
misleading nature of Gebhardt & Associates’ communications withéistsandbeliethe

notion that the dismissed plaintiffs simply lacked interest in the case angaddsd defendants’

describedo the Court, buasserthat the lettedoes not “provide any new infoation relevant
to the nonparticipating plaintiffs’ dismissals . . . Seeid.

! In making these arguments, defendants directly contrtm assertions they
raisedin opposing Gebhardt & Associates’ motion to withdraw. In their brief opposing the
motion to withdraw, defendangsguedhatthe Court could not meaningfully assess whether the
firm’s withdrawal was justifiedbecaus&ebhardt & Associates had almost entirely withtik&l
contents ofts communications wth its clients SeeOpp’n to Mot to Withdraw aR-3, 11-18.
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requests for discovery and t@eurt’s orders A reasonable interpretation of the show cause
orders issued by Judge Robedguiresassessmetmh light of the contemporaneous
communicationshe dismissed plaintiffeeceivel from Gebhardt & Associates, of which Judge
Roberts was unawar He could not have knowhat Gebhardt & Associates wdsmanding
$10,000 in exchange for continued representation, witinerinforming the norpaying
plaintiffs thatthe firm had already assumed the responsibilities of representing them, including
the obligation to assist with discovery. Judge Roberts could not have kinatthese payment
demands came without any warning, but came with strong caution&kebimardt & Associates
that the firm’sclientswould have no reasonable prospect of success unlesgaiu$10,000
eachto proceed with counsel. And he surely could not have krtbatrGebhardt & Associates
refused to assist its non-paying clients with discovery andadsnformed them thétey were
unrepresented. What Judge Roberts did know when he issued his show cause orders beginning
on November 8, 2007, however, was that he had denied the motion of Gebhardt & Associates to
withdraw on September 14, 2007, and the firm thus remained coumsebad— with ongoing
responsibilities to each of its clientsvith respect to all but thieventy plaintiffs who
affirmatively represented in writing that they wished to proqgeede

The proffered letterprovide new insights into why the dismissed plaintiffs did
not respond to defendants’ discovery requests and the show causelmiyergthe notion that
their unresponsiveness reflected a lack of interest in the litigation or gati$ifer Judge
Robets’ orders. When Gebhardt & Associates suddenly demanded payment for representation
after themotion forclass certificatiowas deniedit was not unreasonable for a lay person to
conclude thatthis meant thathe class actiolawsuit wadost and ovef SeeMot. for Recons.

Ex. E at 34 (I later heard that the judge rejected the class action. | understood shaueidunt
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that the class action lawsuit was lost and over. | heard that Gebhardt &aAssaeas offering
to represent individual FlighteBvice Control Specialists in a new lawsuit challenging the RIF.”)
Likewise, the letters emphasized that if plaintiffs could not afford to pay CGetbhaa@ssociates,
they were not entitled tany legal assistandeom the firmand had no realistic chanoésuccess
in the litigation. Itthus isnot difficult to seavhy so many nn-{ayingplaintiffs did not
respond — they had been told by their “former” counsel that, without a $10,000 payment, they
simply had no meaningful option to proceed in the litigatiSeeid. at 178

In addition, defendants argue that the fourteen individual declarations “do not
demonstrate why all of the 226 movants should be allowed back in the case eighftgedinsy
were dismissed.’SeeOpp’n to Mot. for Recons. at 19. Defendarusrectly assethatamong
hundreds of movants, some have cases more analogous to those of the declarantstemgsome
cases less so, and itliisely thatthese movants woulibt all share a single uniforexplanation
for theirunresponsiveness. The Court must keep in mind, however, that the applicable standard
hereis simply “as justice requires.” While the dismissed plaintiffs have submittedantgen
declarations, each of the declaracdsfirms that the objectively confusing and misleading
communications sent by Gebhardt & Associates did in fact confuse and miteadAnd
considering that each of the dismissed plaintiffs would have received thesévelyj@cinfusing

and misleadingetters, the slight variations in tihendividual cases do not alter the overarching

8 The four prior motions for reconsideration filed gemlso allude to the movants’

misunderstandings regarding their rights and responsibilities for procaedimglitigation.

See, e.g.Dodson Mot. at 3; First Reply to Matkins Mot. a2;1TeedWilson Mot. at 1-3;
Ontiveros Mot. at 1. Without fully understanding the nature of Gebhardt & Associates’
communications to the firm’s clients, thgs® sebriefings do not make clear the reasdor

these misunderstandings. But the correspondence from Gebhardt & Associdéely giuts
thesepro sebriefings into a new light. As a result, the Court finds defendants’ arguments that
these briefings preclude the letters from being treatedwsewidence to be unconvincin§ee
Opp’n to Mot. for Recons. at 16-19.
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impact offormercounsel’s conduct. The interests of justice would not be served by parsing the
thin lines that distinguish certain dismissed plaintiffs from otresslefendants lashe Court

to do?

B. Prior Counsel’'s Conduct Is Appropriate for the Court’s Consideration and
Need Not Be Relegatenl 4 Separate Malpractice Action

Defendantslso arguehat the instant matter would be more appropriately
resolved in a separate attorney malpractice action, characterizing the dispugebasveen the
dismissed plaintiff@andtheir prior counsel.Their grievancesvith counsel defendants argue, do
not excusehe dismissed plaintiffgailures to prosecute, and a motion for reconsideration cannot
substitute for a malpractice actioBeeOpp’n to Mot. for Reconsat 2122. In support of this
argument, defendants cite to Unit8thtes Supreme Court precedent holding that “clients must

be held accountable for the actglaomissions of their attorneysSeePioneer Inv. Servs. v.

o For exampledefendants citdames Hill as one dismissed plaintiff with a
particularlyunique narrative. Defendants filed a motion to disi@ssedill on May 6, 2009,
for his falure to respond to discovery reques&eeMot. to Dismiss Hill. The motion certified
that Mr. Hill's counsel Gebhardt & Associates did not oppose the motioigeeid. at 1.
Mr. Hill had been among the non-paying plaintiffs from whom Gebhardt & Associatglstdou
withdraw representationSeeMot. to Dismiss Hill Mem. at 2BecauseéMr. Hill responded to
the Court’s show cause order, however, he was not dismissed from the case (andt@ebhar
Associates remained his counsel of reco®ieid. at 23. After defendants still did not receive
the requested discovery responses, they filednotion to dismissseeid. at 3, which the Court
grantedoy minute order on June 25, 2009. In addition, two of the movants — Frank Matkins and
Henry Ontiveéos— already filed unsuccessful motions for reconsideration of their didmissa
Seesupra pp. 12-13. And two other movants — Jody L. Edwards and Erik C. Gvees xot
listed in Gebhardt & Associates’ June 8, 2007, motion to withdraw as counseérgedlso
subsequently dismissed for their failures to respond to the Court’'s November 8, 2007, order to
show causeSeeOpp’n to Mot. for Recons. at 10 n.1see alsdMot. to Withdraw Ex. 1.While
one may speculate as to tieasons for these discrepaas; they are inconsequential to
resolution of the instant motiorin the face of such overwhelming evidence of misconduct by
Gebhardt & Associates, it seems more than likely that each of these disnfesseifispvas
unfairly prejudiced with unwarrantetismissalas a result the prejudice and confusion they
faced simply manifested in slightly different outcomes
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Brunswick Assocs.507 U.S. 380, 396-97 (199@iting Link v. Wabash R.R. Co., 370 U.S. 626,

633-34 (1962)).

Defendants’ reliance on Pioneer Investment Servgcaapersuasive for several

reasons. First, the Supreme Court issued its ruling in that case in the conteatroinieg
whether conduct qualifies as “excusable neglect” for purposes of Rule 60(b) etém@lFRRules
of Civil Procedure or Rule 9006(b)(1) of the Federal Rules of Bankruptcy Proc&ikge.

Pioneer Inv. Servs. v. Brunswick Assocs., 507 dt887-97. Accordingly,the United States

Court of Appeals for the District of Columb@ircuit has onlyeverapplied this holdingn the
Rule 60(b)context never in the more flexible Rule 54(b) context. Furthermore, the D.C. Circuit
has cabiné this Supreme Court precedent to instances in which the plaintiff “voluntarily chose

his attorney as his representative.” B&gford v. Veneman, 292 F.3d 918, 925-26 (D.C. Cir.

2002) (quding Link v. Wabash R.R. Co., 370 U.S. at 633-3t contrast, irclass actioawhere

plaintiffs do not “voluntarily choose [counsel] in the usual sense,” the D.C. Gasfivbund “no
basis for holding [a plaintiff] responsible fordensel]'s failure” to meet aourt’s deadlinesSee
id. at 926-27qinternal quotations omitted)And the D.C. Circuit has been particwaréluctant
to impose dismissal as a sanction where a client is innotentinsel’'s misconductSeeShea

v. Donohoe Constr. Co., 795 F.2d 1071, 1077 (D.C. Cir. 1986) (“When the client’s only fault is

his poor choice of counsel, dismissal of the action has been deemed a disproportionate

sanction.”) Butler v. Pearson, 636 F.2d 526, 531 (D.C. Cir. 19§0]he concept of

proportionality demands that plaintiffs not be unfairly penalized for negligenbeiofttorney.
In these circumstances, we are persuaded that the drastic remedy of dismissal was

disproportionate to the level of negligence showrs€e alsdHildebrandt v. Vilsack, 287 F.R.D.

88, 96-97 & n.5 (D.D.C. 2012). More to the pothie Court is not aware of any case in which
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the D.C. Circuit habeld a party accountable for the acts and omissions of their attorneys”
where counsel engaged in the kofcconduct involved here, includingisleading

represerdtions to both counsel’s clients and the Co&geJackson v. Washington Monthly Co.,

569 F.2d 119, 122 & n.18, 123-24 (D.C. Cir. 19%T)Anderson v. Chevron Corp., 190 F.R.D.

5,9-12 (D.D.C. 1999).
When an attorney agrees to undertake the representation of a client, “counsel is

under an obligation to see the work through to completi@e&Sabre Int’l Sec. v. Torres

Advanced Enter. Solutions, LLC, 219 F. Supp. 3d 155, 157 (D.D.C. 2016); Byrd nrctinét

Columbia, 271 F. Supp. 2d 174, 176 (D.D.C. 20@3j.course, Horneys may withdraw where a
“client fails substantially to fulfill an obligation to the lawyer regarding theytaig services and
has been given reasonable warning that the lawyewithdraw unless the obligation is

fulfilled.” SeeFid. Nat'l Title Ins. Co. v. Intercounty Nat'l Title Ins. Co., 310 F.3d 537, 540 (7th

Cir. 2002) (quoting MDEL RULES OFPROF L CoNDUCT . 1.16(bYAM. BAR ASSN)). But
whether an individual has “failed substantially” depends on the obligations agreed upon when

the parties entered the attorrdient relationship.Compare Byrd v. District of Columbia, 271

F. Supp. 2d at 178yith Fid. Nat'l Title Ins. Co. v. Intercounty Nat'l Title Ins. Co., 310 F&d

5401° While an attorney is not expected to work for free forese@ABA MODEL RULES OF
PROF L CoNDUCTT. 1.16(0)(6); RULES OFPROF L CoNnDucCTr. 1.16(b)(4) (D.C. BR), a client’s

non-payment does not justifgiling to provide competent representatieee Aka v. U.S. Tax

Court, 854 F.3d 30, 33-35 (D.C. Cir. 2017).

10 For this reason, rules of professional conduct require that “[tlhe scope of the

representation and the basis or rate of the fee and expenses for which tiveilchent
responsible . . . be communicated to the client, preferably in writing, before or within a
reasonable time after commencing . . . the representatioh SeeABA MODEL RULES OF
PROF L CoNDUCTT. 1.5(); see als®.C.RULES OFPROF L CONDUCT . 1.5(b).
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In addition, mice an attorney has entered an appeatiarcpendinglawsuit the
attorney may notinilaterally decide to consider a cliemrepresented simply becauke client
has not paid fees or because a motion to withdiramnv the casés pendingoefore the court
One cannot assume that the relief requested will be granted simply becausmaasbeen
filed. And certainly, an attorney may not do so after thathas denieduch a motion.
Furthermore, een if a ourt grants a motion for withdrawal, a lawyer meshtinue taake steps
to the extent reasonably practicable to protect a client’s interests uponaion of
representation, “such as giving reasonable notice to the client, [and] allawenfpt
employment of other counsel . . . SeeABA MODEL RULES OFPROF L CONDUCTT. 1.16(d);

D.C.RuULES OFPROF L CoNDUCT . 1.16(d);see als?ABA Comm.on Ethics & Prof'l

Responsibility, Formal Op. 16-476 (“In effectuating a withdrawal, a lawleuld do so in a
manner that minimizes any prejudice to the clientliffact, even when a lawyer has lbee
unfairly discharged, counselustnonethelesstake all reasonable steps to mitigdte t
consequences to the client’withdrawal. SeeABA MODEL RULES OFPROF L CONDUCTT. 1.16
cmt.9; see als®.C.RULES OFPROF L CONDUCT . 1.16 cmts. 7, 9Such steps to mitigate
prejudice to the client would certainly include responding to pending motions, discovery
requestsand directives from the court in compliance with caudered dedahes

Finally, and most fundamentally, a lggr may “not make &alse or misleading
communication about the lawyer or the lawyer’s services,” inclustiigments that are truthful
but misleading or material misrepresentations or omissiSesABA MODEL RULES OFPROF L
CoNDbucCTr. 7.1& cmt.2; seealsoD.C.RULES OFPROF L CoNDUCTI. 7.1. Rather lawyers have a

professionabbligation to explain matters to their cliefits the extent reasonably necessary to
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permit [their clientsfo make informed decisions regarding the representatifa¢ABA
MODEL RULES OFPROF L CONDUCTT. 1.4(b);D.C.RULES OFPROF L CONDUCT . 1.4(Db).

Here, Gebhardt & Associates did not provide reasor@aidefficientnotice to its
clients orevenattempt to mitigate the prejudice attendant to the firm’s withdrawakhdo
contrary, Gebhardt & Associates made its initial payment demand only ninefigaybeCourt
set the discovery schedwéthe February 7, 2007, status conference and only one month before
defendants served théirst requests for discovergeeMot. to Compel Ex. 1. In the midst of
discovery, Gebhardt & Associates refused assistance to any client wha danait to paying
the firm $10,00@&nd sent them misleading communications that indicatedhimatvere
unrepresented and discouedghem from proceeding in the litigation without couns@kebhardt
& Associates continued to treat the nmaying plaintiffs as if they were unrepresented while its
motion to withdraw was pending and even after the Court démeadotion. And in explaining
the matterGebhardt & Associates represented to the Court that thegeayorgplaintiffs had
“indicated in writing or by their conduct that they no longer wish[ed] to be repies’by the
firm. SeeMot. to Withdraw at 1.

Gebhardt & Associatemcknowledgedn the consent motion to defer
consideration of the motion to compel that it understood its professional obligationsskxpres
statingthatunless and until the Court granted its motion to withdraw, the firm still “formally
represent[ed]” the nepayingplaintiffs. SeeMot. to Defer.at 3 Still, it did not fulfill these
obligations. Gebhardt & Associateslso had alternatives avenues for fulfilling its obligatiaas
it sought to withdraw after the union ceased making paymeotsexample providingmore
appropriate and advance notice, attempting to find other counsel, and moving to witharaw at

time that would minimize prejudice&See, e.g.Brandon v. Blech, 560 F.3d 536, 538 (6th Cir.
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2009);Fid. Nat'l Title Ins. Co. v. Intercounty Nat'l Title Ins. Co., 310 F.3d at 540-41. Instead,

counsel pursued a course of conduct that did not confotineiteethical andprofessional
obligations. Had Judge Roberts understood then what this Court does nigviikeely that he

would have proceeded very differentl@f. Sanford v. Maid-Rite Corp., 816 F.3d 546, 550 (8th

Cir. 2016) (“The presumption favoring withdrawal . . . should be disregarded, however, if it

would severely prejudice the client or third parties.” (citation omitt@&tgndon v. Blech, 560

F.3d at 538“[A] district court may forbid withdrawal if it would work seve prejudice on the
client or third parties.” (citation omitted))nstead of holding the dismissed plaintiffs
accountable for Gebhardt & Associates’ misleading communicadimhshe firm’s failure to
fulfill its ethical and professional obligationstteem justice requires that this Court reconsider

their dismissals.

C. The DismissetPlaintiffs’ Conduct Did Not Warrantheir Dismissa$
Where gplaintiff fails to comply with a discovery order otherwise faildo
prosecute their claima court may impose a range of sanctions, including dismi&seFeD.

Rs. Civ.P.37(b)(2)(A), 41(b) Bradshaw v. Vilsack286 F.R.D. 133, 140 n.5 (D.D.C. 2012)

(explaining that “[tjhe same factors are relevant to determining whetimeisdad is appropriate
for failure to prosecute and failure to obey a discovery or@agtions omitted) The “central

requirement” of a Rule 37 sanction is that it “must be just.” Campbell v. Nat'l| RSReRger

Corp., 309 F.R.D. 21, 25-26 (D.D.C. 2016itation omitted) seealsoBradshaw v. Vilsack, 286

F.R.D.at140;Arias v. Dyncorp AerspaceOperations, LLC677 F. Supp. 2d 330, 332 (D.D.C.
2010. The extreme sanction of dismissathsiswarranteconly where(1) the other party has
been So prejudiced by the misconduct that it would be unfair to require [the papydceed

further in the case’(2) the partys misconduct has put “an intolerable burden” on the court by
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requiring the court to modify its own docket and operations in aod@ccommodate the delay
or (3) the courtihds it necessarytd sanction conduct that is disrespectful to the court and to

deter smilar misconduct in the future.5eeWebb v. Distict of Columbia, 146 F.3d 964, 971

(D.C. Cir. 1998)citations omitted)see alsoroung v. U.S. Senate Sergeant at Arms, 217 F.R.D.

61, 65-66 (D.D.C. 2003). In addition, before impodimg sanction of dismissal, “a district court
mustconsider whether lesser sanctiovisuld be more approptiafor the particular violation

because the judicial system favors disposition of cases on the m&eaBradshaw v. Vilsack

286 F.R.D. at 140 (quoting Moore v. Napolitano, 723 F. Supp. 2d 167, 179 (D.D.C); 28%0)

alsoBonds v. District of Columbia, 93 F.3d 801, 808 (D.C. Cir. 199®)]ismissal is a sanction

of last resort to be applied only after less dire alternatives have been exptbad successro

would obviously prove futile.” (quoting Shea v. Donohoe Constr. Co., 795aF10¥5)). These

parameters apply not only to dismissal, but to any other “severe” or “litigatiding” sanction

that effectively denies a party the right to a trial on the meSeeBradshaw v. Vilsack?86

F.R.D. at 140 (citing Bonds v. District of Columbia, 93 F.3d at 808-09, and Klayman v. Judicial

Watch, Inc, 802 F. Supp. 2d 137, 151 (D.D.C. 2011)).

As a result, a sanction that denies a party the right to a trial on the merits must be
supported by a findingither that the more severe sanction is necg$savoid prejudice to the
opposing party or to the court’s calendar or to prevent a benefit to the sanctioned, patiye or
sanction is based only on deterring future misconduct, that the sanctioned gaggdm

“flagrant or egregious miscondutctSeeBonds v. District of Columbia, 93 F.3d at 80%n

determining whether a party’s misconduct prejudices the other party solpagetie make it
unfair to require the other party to proceed with the case, courts look to whether tbeeaiygr

partyhas cited specific facts demonstrating actual prejudice, such as the keyswtnesses.”
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Campbell v. Nat'l R.R. Passenger Corp., 309 F.R.D. at 26 (quBtaashaw v. Vilsack286

F.R.D. at 140-4)L And dthough a court may presume that some prejudice resultsaingm
“unreasonable delay,” dismissal is warranted only where there are “spexdfi@lfy supported

allegations” of severe actual prejudiceeeBradshaw v. Vilsack286 F.R.D. at 14Ic{tations

omitted).

Reconsidering the issue in lighttble new evidenceresentedthe Court
concludes that thédismissedlaintiffs’ conduct didnot warrant dismissalAs discussed in supra
Part llI(A), the correspondence from Gebhardf&sociates was confusing and misleading, and
the dismisseglaintiffs have profferefourteendeclarations affirming that the correspondence
did in fact confuse and mislead the declaraiseMot. for Recons. Ex. E. Thus, it does not
appear that thdismissed plaintiffs’ errors were willful or egregious, but likely basethein
understandable confusion regarding their rights, obligations, and options for pngcieeithie
case. As a result, dismissal would not be warranted as a deterrent. In atiditdiamissed
plaintiffs have not significantly delayed or prejudiced the Court. The Court’s adjfigii of
summary judgmerdid not depend on the production of damages discoverythapaying
plaintiffs have continued to drive the case forward.

Defendants argughat they would be severely prejudiced if the Court permitted
thedismissed plaintiff$o revive their claims. They assert that the parties have already spent two
years in discovery and hagpent timeand money and made strategic litigation decisions based
onthediscovery obtainedSeeOpp’n to Mot. for Recons. at 22. In particuldefendants argue
that theyrelied extensively in their original motion for summary judgment on the depositions
those plaintiffs who remained in the cageeid. at 22-23. Although defendardgreed to

plaintiffs’ aggregateesponses to their merb@sed discovery requests, tlague they werstill
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“entitled to complef¢. . . answers from all the plaintiffs on their merits contentijoas
“defendants would have no way of discovenmgich of [the dismissedlaintiffs might contend]
that they are aware pbtential meritgelevant evidence without receiving discovery responses
from them.” Seeid. Furthermore, efendants arguhat they had a right to uadstand their
ultimate exposuréefore undertaking extensive, although ultimately unsuccessful, settlement
efforts. Seeid. at 23 n.19. Defendangdésosuspecthatthedismissed plaintiffhiave not
understood their preservation obligations over the past decade and, as a result, théfaeeul
prejudice due to lost or destroyed evidencgeeid. at 23.

While the Court is sympathetic tefendants’ concerns stemming from the long-
running nature of this casgefendants haveot identifiedthe kind of substantial prejuditieat
would justify the extreme sanction of dismiss&he discovery responses to whitle dismissed
plaintiffs failed to respond had little to no relevancéhquestion ofiability. Seesupraat 7,

10. And efendants already had access to much of the information requested, because each
dismissedlaintiff was a federal employe&eeMot. for Recons. at 145. In fact,defendants
wererequired to maintain some of the requested information by &aeid. at 14 (citing 29

C.F.R. 8§ 1602.14). Most importantly, the delayed discovery responsethidmmissed

plaintiffs would cause little prejudice to defendants, due to the relative unifavfrptgintiffs’
liability discovery and the ongoing need to supplement damages discovetlye dismissed
plaintiffs have explained

Dismissed Plaintiffs chiEnged the outsourcing of their jobs, the

response to which would be identical to the responses already

provided, as they each challenged the same personnel action. No

new information would have been provided by responses to

[inquiries regarding the merits of Plaintiffs’ atas] by Dismissed

Plaintiffs. On the other hand, responses to questions propounded

about the harm suffered by each Dismissed Plaintiff would likely
differ from each other, requiring separate responses from each
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plaintiff, but the intevening passage of time would require

supplementation of any responses provided. The damages

discovery would not have concluded in any event and, therefore,

Dismissed Plaintiffs’ failure to respond to the discovery of the

remedies they seek did not delay or inhibit the conclusion of

discovery on this subject.

SeeReplyto Mot. for Reconsat 1-2. As further evidence dfieir uniform liability claims,the
dismissedlaintiffs notethat defendants only took approximately twenty depositdns
individual plaintiffs, although over two hundred plaintiffs remained in the tasere filing
their original summary judgment motio&eeid. at 12.

Becausehe delayed discovery requests were of such linvigdale,the unduly
harsh sanction of dismissal would be neither warranted nor proportional to the prejudice
defendants would fadeom the dismissed plaintiffs’ reinstatemerithis is particularly so where
anyprejudice resultetrom the dismissed plaintiffainderstandable confusion, rather than any
egregios or willful miscanduct, and such prejudice may be resolved or mitigated by the €ourt.

Of course, where plaintiffs file a case, they “take[] on certain respotistilincluding the duty

to participate in discovery in good faithSeeCampbell v. Nat'l R.R. Passenger Corp., 309

F.R.D.at24. Butthe dismissed plaintiffs’reors here were neither willfulor egregious, and
“the Court has the right, if not the duty, to temper justice with understandsegit. (internal

guotations and citation dtted).

1 The dismissedlaintiffs have proffered several alternatives to dismissakmor
appropriate to theircumstances presented heBeeShepherd v. Am. Broados., Inc, 62 F.3d
1469, 1478 (D.C. Cir. 19953ee alsdeD. R.Civ. P.37(b)(2). For examplethe Court could
prohibitthemfrom submitting evidencand giving testimony at trial regarding liability issues
not raised in discoverySeeReply to Mot. for Recons. at 11-12. The Court calsbimpose
similar restrictions to accoutfior anylost or destroyed evidence, should this issue aGseid.
at12.
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IV. CONCLUSION
Forthe reasons set forth in this opinion, the Court will grant the dismissed

plaintiffs’ motion [Dkt. No. 317]for reconsideration and reinstdkesir claims. Anorder
consistent with thispinion shall issue this same day.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: March 27, 2018
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