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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
KATHLEEN BREEN,etal., )
)
Plaintiffs, )
)
V. ) Civil Action No. 05-0654 (PLF)
)
ELAINE L. CHAO, Secretary of )
Transportation, Department of )
Transportationet al., )
)
Defendants. )
)
OPINION

This matter comes before the Court on the motion [Dkt. No. &fliiffeen
prospectiveplaintiffs to reconsider this Courtjgrior orders denyinghem leaveo join or, in the
alternativejntervenein the abovezaptioned caseUponcarefulconsideratiorof the parties’
written sulmissions, the relevaiggal authoritiesand the entire record in this catee Court
will grant theinstant motiorfor reconsideratioand permit the prospective plaintiffs to join this

case!

! In connection with the pending motion for reconsideration, the Court has
reviewed the following filings, including the exhibits attached thereto: ClassmPAComplaint
[Dkt. No. 1] (“Compl.”); First Amended Class Action Complaint [Dkt. No. 3] (“Am. Corf)pl
Plaintiffs’ Motion for Class Certification (Corrected) [Dkt. No. 4] (“Mot. Gertif.”);
ProspectivePlaintiffs’ Motion for Joinder, or in the Alternative, to Intervene, as Plsnitif the
Instant Action [Dkt. No. 63] (“Mot. for Joinder”), Defendants’ Opposition [Dkt. No. 70] (“Opp’n
to Mot. for Joinder”), andProspectivélaintiffs’ Reply [Dkt. No. 72] (“Reply to Mot. for
Joinder”);ProspectivePlaintiffs’ Motion for Reconsideration of the Court’s January 7, 2008
Memorandum Opinion and Order [Dkt. No. 128] (“First Mot. for Recons.”), Defendants’
Opposition [Dkt. No. 129] (“Opp’n to First Mot. for Recons.”), dPiispectivePlaintiffs’ Reply
[Dkt. No. 131] (“Reply to First Mot. for Recons.”); Transcript of Stadearing(Feb. 7, 2007)
[Dkt. No. 286] (“Feb. 7, 2007 Hr'g Tr.”); androspectivéPlaintiffs’ Motion to Reconsider

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2005cv00654/114187/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2005cv00654/114187/380/
https://dockets.justia.com/

I. FACTUAL AND PROCEDURAL BACKGROUND

The Court recently recounted the factual and procedural history of this ctse in i
opinion granting in part and denying in part defendants’ motion for summary judg8emt.
Breen v. Chao, 253 F. Supp. 3d 244, 247-53 (D.D.C. 2017). The Court thus recites here only
those facts relevant to the instant motion for reconsideration.

Plaintiffs fileda class action complaint on March 31, 2005, amended on June 24,
2005 against the Federal Aviation Administration (“FAA”) alleging violations of tige A
Discrimination in Employment Act (“ADEA”Y The complaint as amended explained that
“[t]he original nine Plaintiff Class Representatives [were] joined by 82&iadal Plaintiffs,”
each of whom was “not only . . . a member of the class, but also assert[ed] indiagual afl
age discrimination on his or her own behalg&eAm. Compl. at 79.Theseprospectiveclass
members were each “over 40 years of age and adversely affected by the FAAtdecis
eliminate federal employment and related benefitsat the 58 Automated Flight Service
Stations as announced by the FAA on February 1, 208&€id. at 7879. The amended
complaintclarified that theprospective class included “approximately 834" of the 1,770 total
Flight Service Controllers who were over the age of 40headbeen adversely affected by the
reductionin-force, but that additional individuals might be included in the class in the future.

Seeid. at79 n.1, 84 & n.2.

Denial of Joinder or Intervention [Dkt. No. 316] (“Second Mot. for Recons.”), Defendants’
Opposition [Dkt. No. 331] (“*Opp’n to Second Mot. for Recons.”), BnospectivePlaintiffs’
Reply [Dkt. No. 336] (“Reply to Second Mot. for Recons.”).

2 Plaintiffs filed a motion for classertification on June 29, 2005.e&Mot. for
Certif. The Court denied the motion to certify the class without prejudice on February 7, 2007,
seeFeb. 7, 2007 Hr'g Tr. at 10, and plaintiffs nevemewedheir motion for class certification.
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The amendedanplaint also explained th#tenine prospectivelass
representatives, as well as 8#5 additional plaintiffs to the cadead exhausted their
administrative remedies by providing notice to the Equal Employment Oppor@omtynission
(“EEOC") of their intent to file the civil actiopursuant to the ADEA’s bypass provision, 29
U.S.C. § 633a(d)Seeid. at 83-84. In a uniquieature of the ADEA, federal employeasy
bring their claimsdirectly to federal courafter providing notice to the EEOC, pursuant to
Section633a(d), without first going through thal administrative complainprocess set forth in
Section633ab). To invoke this bypass provisioa partymust provide not less than thirty days’
notice to the EEOC of tlreintent to file a civil action and must do so witlli@0days after the
alleged unlawful practice occurre&ee29 U.S.C. § 633a(d).

On May 8, 2007twenty prospectivelaintiffs filed a motiorto join the case
Like the hundreds of plaintiffalready parties to the cagbese prospective plaintifigere
formerly employed as flight serviaantrollersand wereover forty years of ag&hen adversely
affected by the FAA’s reductiem-force announced on February 1, 2005. Like the plaintiffs,
theyallegel that this adverse actidrad violated their rights under the ADEA. In their motion
for joinder,the prospectivplaintiffs admitted that thehad notpersonally filed anyotice to the
EEOC to invoke the ADEA’s bypass provision, as each of the other plaintiffs had Seee.
Mot. for JoindeMem. at4. The prospective plaintiffs argued, howevtrat they should be

permittedto join under the doctrine of vicarious exhausti@eeid. at4-10

3 Theinstant motion for reconsideration explains that while twenty prospective
plaintiffs sought to join the case in 2007, five of those prospective plaintiffs have moe¢deta
plaintiffs’ counsel to dateSeeSecond Mot. for Recons. at 1. nAs a resultpnly fifteen
prospective plaintiffs now move for reconsideration.
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On January 7, 2008, Judge Richard W. Roberts, to whom this case was then
assignedissued a memorandum opinion and order denyiagrospectivelaintiffs’ motion for

joinder. SeeBreen v. Peter$29 F. Supp. 2d 229 (D.D.C. 2008). In doing so, Judge Roberts

heldthatthe doctrine of vicarious exhaustiappliesonly where a party hasndergone the
“full -blown administative complaint process required by lavEeeid. at 28. BecauseSection
633a(d)serves as an alternative to taministrative complairgrocessset forth in ®ction
633a(b), heeasoned thahe doctrine of vicarious exhaustion could not apgterethe original
civil action claims wereadministratively exhaustezblely underthe Section633a(d)bypass
provision. Seeid. at 2628. On February 7, 2008, the prospective plaintiffs moved for
reconsideration of the ruling denying their motion for joindEnat motion for reconsideration
arguedhatJudge Robertsad implicitly relied on matters not briefed by the pardied, as a
result, erred in denying the motion for joind&eeFirst Mot. for Recons. at 2-8.Judge
Roberts issued a memorandum opinion and order [Dkt. No.dE81bing this first motion for
reconsideration on August 15, 2008.

In the instantmotion for reconsideratiomhe prospective plaintiffs assert that new
evidencenow justifies reconsideration of the Qi's rulings denying their motion for joinder
andtheir first motion for reconsiderationSpecifically, the prospective plaintiffs explahmatone
of the originalplaintiffs — Frank Eastmar did in fact utilizeSection633a(b)’s administrate

complaintprocesgo exhaust his administrative remedi&eeSecond Mot. for Recons. at 4-6.

4 The prospectivelaintiffs first filed a motiorfor reconsideration and for leave to

file a subsequent memorandum in support of reconsideration in ten business days on January 24,
2008, to which defendants filed an opposition on February 5, 2008. At the status conference on
February 8, 2008, the Court construed the pending motion as a motion for extension of time and
granted it nunc pro tunc. The parties thereafter briefed the merits of thedirsh rfor

reconsideration.



They explain that [pintiffs’ newcounsel only recently learned of Mr. Eastman’s administrative
complaint challengig the FAA'’s reductionn-force Seeid. at 4& n.2.

FrankEastman filed his administrative complaint on March 6, 2@$eSecond
Mot. for Recons. Ex. 1 at 1-4. On March 21, 2006, the Department of Transportation’s Office of
Civil Rights (“DOT-OCR”) informed Mr. Eastman th&éiecause a motion for class certification
was then pending ifederalcourt and hisdministrativecomplaint would be subsumed within
the pendingivil classaction complait) the agency would hold his administrative complaint in
abeyance untihe Courtissued a decision on class certificati@eeid. at 56. On September
28, 2006, because 180 days had elapsed since his complaint was filed and no classatertificat
decision had been issued, the agency dismissed Mr. Eastman’s coampitsritnal agecy
decision Seeid. at 79. Mr. Eastman subsequently appealed this dismissal to the E&E€¥C.
id. at 10-13. The EEOC affirmed the agency’s dismissal on March 19, 2007, and denied his
subsequent motion for reconsideration on May 7, 20@eidSat14-18, 21. Mr. Eastman thus
thoroughly exhausted his adnstrative remedies pursuant tec@ion 633a(b),eeid. at 8,
16-17, 21, and did so prior to the prospecpiantiffs’ filing a motion for joinder on May 8,
2007. The prospective plaintiffs argue that this new evidence demon#iedtbey had a basis
for vicariously exhaustimtheir administrative remediesd as a resultheyshould be permitted
to join the case.

In their opposition, defendants challengecharacterization dfir. Eastman’s
complaintasnew evidence. Se@pp’n to Second Mot. for Recons. att3Defendants also
argue that vicarious exhaustion does not afipthe prospective plaintiffs’ claintsecause:
(1) theywere not named as memberdiu# prospective class the pleadings(2) no

administrative class complaimas filed in this caseand (3) theADEA'’s noticeand exhaustion



requirements argirisdictional. Seeid. at 913. Finally, defendantsontendthatthe prospective
plaintiffs’ joinder motion falls outside of the applicable statute of limitatiddseid. at 58.

In their replybrief, the prospectivelaintiffs further explain why the Court should
treat the fact that Mr. Eastman exhausted his administrative resresinew evidence. See
Reply to Second Mot. for Recons. at 1-3. The prospective plaintiffs submit a sworat@clar
from theformer office administrator of Gebhardt & Associatesintiffs’ prior counsel.See
Reply to Second Mot. for Recons. Ex. The declaration affirms that the former office
administratorand, by implicationprior counsel vereunaware of Mr. Eastman&iministrative
complaint. Seeid. at 1-:2. The prospectivelaintiffs alsorespond to defendants’ arguments
regardingvicarious exhaustigrassertinghat: (1)theprospective plaintiffs’ claims are
functionally identical to tbse of the current plaintiffs; (2bhe prospectivelaintiffs did not need
to file an administrative class complaias theFAA had notice of the scope thfe litigation and
(3) theADEA's noticeand exhaustion requiremertenot jurisdictional according to
longstanding circuit precedenteeReply to Second Mot. for Recons. at 3-5, 8Fhe
prospective faintiffs also argue that the motidor joinderwas filed within the applicable statute

of limitations. Seeid. at 58.

II. LEGAL STANDARD
The Federal Rules of Civil Procedure do not specifically address motions for

reconsiderationSeeEstate of Klieman v. Palestinian Auth., 82 F. Supp. 3d 237, 241-42 (D.D.C.

2015). “While the most analogous rule is Rule 60, which provides relief from a final jatigme
or order, motions to reconsider interlocutory orders are not governed by Rule 60(bhdmit ra
such determinations ‘are within the discretiorha trial court.”” 1d. at 242 (quotindKeystone

Tobacco Co. v. U.S. Tobacco Co., 217 F.R.D. 235, 237 (D.D.C. 2@@8atsoFeD. R.Civ.
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P.54(b) (“[A]lny order or other decision, however designated, that adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the parties . . . may bedeatisay time
before the entry of a judgment adjudicating all the claims and all the partids’ aiggh

liabilities.”); Langevine v. District of Columbia, 106 F.3d 1018, 1023 (D.C. Cir. 1997)

(“Interlocutory orders are not subject to the law of the case doctrine andwazaxs de
reconsidered prior to final judgment. This is true even vehease is reassigned to a new
judge.” (citations omitted)).

This judicial discretion is broad. While the judicial interest in finality disfavors
reconsideration, a district court has inherent authority to reconsideteriocutory orders “as

justice equires.” SeeWannall v. Honeywell Int’l, Inc., 292 F.R.D. 26, 30-31 (D.D.C. 2013),

aff'd sub nomWannall v. Honeywell, In¢.775 F.3d 425 (D.C. Cir. 2014) (citations omitted).

Although the “as justice requires” standard may be imprecise, it is atleasthat a court has
“more flexibility in applying Rule 54(b) than in determining whether reconsiider&
appropriate under Rules 59(e) and 60(I8€eid. at 30, 32 (internal quotations and citation
omitted).

To determine whether justice requiresansideration of an interlocutory
decision, courts look to whether the moving party has demonstrated “(1) an interciesnyg
in the law; (2) the discovery of new evidence not previously available; or (Baaestor of law

in the first order.” Estae of Klieman v. Palestinian Auth., 82 F. Supp. 3d at 242 (citation

omitted). Even where none of these three factors is present, “the Court may nevertheldes elect
grant a motion for reconsideration if there are other good reasons for doingatell \C
Norton, 355 F. Supp. 2d 531, 540 (D.D.C. 2005). For example, justice may require revision

where “the Court has patently misunderstood a party, has made a decision outsitertsarial



issues presented to the Court by the parties, [or] has made an error not of reasoning

apprehension . . . .SeeSingh v. George Washington Univ., 383 F. Supp. 2d 99, 101 (D.D.C.

2005) (internal quotations and citation omittexBe als&tewart v. FCC, 189 F. Supp. 3d 170,

173 (D.D.C. 2016).

The efficient admistration of justice requires, however, that there be good
reason for a court to reconsider an issue already litigated by the parties: ‘4§Wjgants have
once battled for the court’s decision, they should neither be required, nor without good reason

permitted, to battle for it again.Isse v. American Uniy544 F. Supp. 2d 25, 30 (D.D.C. 2008)

(quoting_Singh v. George Washington Univ., 383 F. Supp. 2d at 101). Ultimately, the moving

party has the burden to demonstrate “that reconsideration is appropriate andihat ha

injustice would result if reconsideration were denied.” FBME Bank Ltd. v. Mnuchin, 249 F.

Supp. 3d 215, 222 (D.D.C. 2017) (quoting U.S. ex rel. Westrick v. Second Chance Body Armor,

Inc., 893 F. Supp. 2d 258, 268 (D.D.C. 2012¢e ssdsse v. American Univ., 544 F. Supp. 2d

at 29.

lll. ANALYSIS

A. The New Facts Presented to the Court Warrant Reconsideration

Before addressing the merits, the Court must first determine whether theafact th
Mr. Eastmaradministatively exhausted his complaint — a fact not previously known to the
Court — warrants reconsideration.

The parties do not dispute that Mr. Eastman thoroughly exhausted his
administrative remedies. Rathdretparties dispute@hethe Mr. Eastman’s administrative
complaintconstitutes “new evidence” jusfihg reconsideratiomnder the relevant case lawn
doing so, they contest whether and when the parties knew that Mr. Eastman had filed an
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administrative complaint challenging treductionin-force, although they acknowledge that
neither party notified the Court of this fact until the prospegilaetiffs filed the instant motion
for reconsideration.

The prospectivelpintiffs assert thaplaintiffs’ former counsetl Joseph D.
Gebhardt, ofcebhardt & AssociatesLP —was not aware of Mr. Eastmardgdministrative
complaintat the timethe motion for joindewas filed The prospective plaintiffsorrectly note
that Mr. Eastman submitted all of the administrative filings himael, it does not appear that
earlier administrative filings were sent to Gebhardt & AssocigdegeSecond Mot. for Recons.
Ex. 1 at 1-4, 10-13, 19-20. Mr. Eastman did list Gebhardt & Associates as his counsel, however,
on the notice of appeal he personally submitted to the EEOC on November 3 S2@46.at
10. Subsequently, the EEOC lis@dbhardt & Associatesn the certificate of mailing for its
decision affirming th&OT-OCRs dismissalissued on March 19, 2007eéd. at 18. It is also
worth noting, however, that after this mailimdr. Eastman requestedconsideration of the
EEOC'’s decisioron his own behalf, without the apparent assistance of Gebhardt & Associates.
Seeid. at 19-20.

The prospective plaintiffalsoproffer thedeclaration of Leoni Bloomfield
Benjamin, who worked as Gebha#&lAssociatesoffice administratofrom the beginning of
March 2007 until May 31, 2014SeeReplyto Second Mot. for Recons. Ex. 1 at 1.
Ms. Benjamin affirns in herdeclaration thashe does not recall receivitige March 2007 EEOC
decision in Mr. Eastman’s administrative caSeeid. She further explains that she knew of the
pending litigatiorand that the firm was not participating in any EEOC administrative
proceedings Seeid. Thus, she affirms, she would have broughtath@maly of receiving an

administrative decision from the EEQ€the attention of the lawyers for whom she worked.



Seeid. Instead, she “did not learn that Mr. Eastman had filed an EEO complaint (in adulition t
participating in the lawsuit) until informed of it in December 2018€eid. at1-2.

The prospective plaintiffs argue that not only was former counsel unaware of
Mr. Eastman’s administrative complaint, but defendants were aw#nes material facand
failed to notify the CourtPrior totheadministrative appeal to the EEQie DOT-OCRitself
handledMr. Eastman’s administrative complairfeeSecond Mot. for Recons. Exal 59.

And in their discovery responses, defendants provadesti of age discrimination complaints

filed against the FAA thahcludedMr. Eastman’sadministrativecomplaint,without noting its
significanceexcept to statthatit was “procedurally dismissed SeeSecondVot. for Reconsat

4 n.2. Defendants thus possessed informatiatone of the original plaintiffs had exhausted his
administrativaeemedies underegtion 633a(b). Buhstead of disclosing this informatipn
defendantsffirmatively represented to the Cotinat “none of the plaintiffs [had] filed an
administrative complaintand did notorrect thisnistakeat any later dateSeeOpp’'n to Mot.

for Joinder at 4 n.2.

Defendants do not address their daifures to disclose the fact that Mr. Eastman
had exhausted haministrative remedies undee@ion 633a(bj. But theymaintain that
because “Gebhardt was listed as Mr. Eastman’s attorney on his November 3, 200G &ES©
of appeal and the EEOC mailed its March 19, 2007, decision to both Mr. Eastman and

Gebhardt,”and because Mr. Eastman was relatively active in the dése fecord plainly

reflects that plaintiffs’ counsel knew of Mr. Eastman’s administrative compleihedime

5 The Court notes that while the DOT and FAA certainly knew Mr. Eastman had
filed an administrative complaint, it is unclear whether counsel at the Departmasticé &lso
had actual knowledge of this fact. Because it is not necessagdlving the instant motiothe
Court need not explotthis matter further.
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plaintiffs’ counsel filed the initigoinder motion.” SeeOpp’n to Second Mot. for Recons. at 4
(citations omitted) Defendants’ stance exaggerates the clarity of the matter.

Determiningwhether and when the parties knew or did not knoth@fkexistence
of Mr. Eastman’s administrative complaint would be a hidattintensive inquiry. Resolution
of the matter would require the Court to hold a hearing involkgstimony fronthose who
worked at Gebhardt & Associates atdhe relevant federal agencies during the pertinent time
periods, as well as treibmissiorof exhibits It would require that the Court parse whight
accurately remembevhat they knew a decade ag8uch a hearing would amount to a
trial-within-a-trial and only further delay resolutiontbfs case.But while “new evidence” is
one of thecommon justifications to which this Court looks first to determine whether
reconsideration is appropriate, the Court’s discretion is not so limited.

Although it is unclear what the parties knew, Judge Roberts certainly did not
know that Mr. Eastman had exhaustedduministrative remedies undee@ion 633a(bat the
time he issued his January 7 and August 15, 2008, memorandum opinions and orders. To the
contrary Judge Roberts denied the prospective plaintiffs’ motion for joind&dianceon a fact
now knownby allto be incorrect — hexpressly basellis prior rulingson thefact, advanced by
both parties, that the original plaintiffs halll proceeded through the ADEA'’s bypass provision,
Section 633a(d), and none of them lealdausted their administrative remedies ursection
633a(b). In denying the first motion for reconsideration, Judge Ratestsibed this fact as
“the crux” of his decision denying the motion for joind&eeMem. Op. & Order at 4 (Aug. 15,
2008). And the undersigned did not knowgHact— this “crux” of Judge Roberts’ decision — to

be incorrecuntil the prospective plaintiffs filed the instant motion for reconsideration.
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In light of the circumstances presented and the entire history of thistuase, t
Court finds the misapprehension of such a material fact tgdmed‘reasdhjustifying

reconsiderationCf. Stewart v. FCC189 F. Supp. 3d at 173; Isse v. American Univ., 544 F.

Supp. 2d at 29-30; Singh v. George Washington Univ., 383 F. Supp. 2d at 101-02. This is

particularly so becaughealternative would preclude tipeospective plaintiffs from litigating
their claims on their merits, the prejudice to defendginta grantingthe prospective plaintiffs
motion for joinderis limited (and may be mitigated by the Couggeinfra Part 111(C),and any
errors in failing toearlierdiscover Mr. Eastman’s complaint or disge its existence to the Court
would have been those of the defendants, their counsel, or plaintiffs’ former coumsel. T
prospective plaintiffs have met their burderdemonstratéha recansideration is appropriate

andinjustice wold result wereeconsideration to be denie8ee,e.q, FBME Bank Ltd. v.

Mnuchin, 249 F. Supp. 3at 222; Isse v. American Univ., 544 F. Supp. 2d at 29. The Court thus

determines in its discretion that justice requires reconsideration.

B. The Prospective Plaintiffs Vicariously Exhausted Their Administrative Remedies
Reconsidering the matter in light of the facts now presented, the Court must
assess whether the prospective plaintiffs vicariously exhausted theis clai
Before bringinga civil suit under the ADEAa plaintiff must exhaust
administrative remediethrough theeEOC’sadministrative complaint processfde notice in

compliance with th&DEA'’s bypass provisionSee29 U.S.C. § 633aggalsoPeters v. District

of Columbia, 873 F. Supp. 2d 158, 180 (D.D.C. 20&R)Davis v.District of Columbia 246 F.

Supp. 3d 367, 388 (D.D.C. 201%)The purpose of administrative exhaustion “is to afford the

6 This drcuit’'s case law does not entirely make clear whether the Section 633a(d)
bypass provision serves as one avenue for administratively exhaustingaia@snan alternative
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agency an opportunity to resolve the matter internally and to avoid unnecessarihirgitbe

courts.” Peters v. District o€olumbia, 873 F. Supp. 2d at 180 (quoting Artis v. Bernanke, 630

F.3d 1031, 1034 (D.C. Cir. 2011)). A plaintiff “need not individually file an EEOC complaint,”
however, where another plaintiff has done so“ameltwo claims are so similar that it can Fair
be said that no conciliatory purpose would be served by filing separate Et0ges.”See

Foster v. Gueory, 655 F.2d 1319, 1321-22 (D.C. Cir. 1B alsd’eters v. District of

Columbia, 873 F. Supp. 2d at 182; Coghlan v. Peters, 555 F. Supp. 2d 187, 201-02 (D.D.C.

2008). Rather the doctrine of vicarious exhaustiago known as the “single filing rufe
recognizes thah suchcircumstancesit would be ‘wasteful, if not vain,to require separate

EEOC filings.” Foster v. Gueory, 655 F.2d at 1322 (quoting Oatis v. Crown Zellerbach Corp.,

398 F.2d 496, 498 {b Cir. 1968)) see alsdPeters v. District of Columbi@73 F. Supp. 2d at

182.
With this rationale in mind, the applicability of the vicarious exhaustion doctrine

hinges @ the functional, rather than formalmilarity of the parties’ claimsSeeBrooks v. Dist.

Hosp. Partners, L.P., 606 F.3d 800, 807 (D.C. Cir. 2010) (lpttat the claims aéxternal

applicants for nuging assistant positiongere vicariously exhausted by claims asserted by

internal applicants challenging the same employment test because their clagnfisover

to exhaustion altogether. Compare Rann v. CR46F.3d 192, 195 (D.C. Cir. 2008We have
held that the timeliness and exhaustion requirements of 8 633a(d) are subject to equitable
defenses and are in that sense-pumisdictional.” (citations omitted)with Kennedy v.
Whitehurst, 690 F.2d 951, 964 (D.C. Cir. 1982[nder the ADEA pursuit of a remedy
through administrative channels is optional and not a mandatory prerequisite to thef fling
civil action. Neither the private nor the federal employee sections of thé& ABitiires
anything more by way of ‘exhaustion’ than the provision of notice to the appropriatalfede
official of the intention to sue.” (internal quotations and citations omitt&Bgausehis
distinction is one without significande deciding the instant motion for reconsideration, the
Court does not attempt to resolve the question here.
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similar . . . that no purpose would be served by requiring them to file independent charges”

(citation omitted); Cook v. Boorstin, 763 F.2d 1462, 1466 (D.C. Cir. 1985) (“The tedor. .

vicarious exhaustion hinges on functional identity of claims . (citdtion omitted); Davis v.

District of Columbia 246 F. Supp. 3d at 390 (holding tlia vicarious exhaustion doctrine

applied because “[t]he relevant EEOC charges and the claims before this cerift@rmothe
same allegedly discriminatory practicesAnd when courts in this circuit have declined to
invoke vicarious exhaustion, they have done so based ondmthat the claims were not

sufficiently similar, but substantively varied and individualizeBeePeters v. District of

Columbia, 873 F. Supp. 2zt 18.-87 (holding that vicarious exhaustion was unavailbblEause
claimants’ allegationsfaliscriminationand retaliation were néactually similarto one anothgy

Byrd v. District of Columbia807 F. Supp. 2d 37, 62-64 (D.D.C. 2011) (holding that vicarious

exhaustion was unavailable wherplaintiff's complaint would require “a different factual
inquiry and testimony from different witnesses” compared to the administra¢ixiejusted
complain). Application of the single filing rule does require, however, that at least oméfpla
in the caseexhausted their administrative remedies and did so in a timely m&eetoghlan
v. Peters555 F. Supp. 2d at 201-02.

Considering Mr. Eastman’s administrative complaint andsémgsimilar nature
of theclaims brought by the prospective plaintitise Court agrees that the doctrine of vicarious
exhaustion applies her@he claimsexhaustedn Mr. Eastman’s administrative complaare
functionally identical to those which the prospective plaintiffs seek to raisesilatsuit.

Mr. Eastman and the prospective plaintiffs were all formerly employed &t skgvice
controllersand over forty years of age when they were adversely affbgtiak FAA's

reductionin-force. SeeAm. Compl. at 78-79Second Mot. for Recons. at 2; Second Mot. for
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Recons. Ex. &t 5. Their claims concern the very same employment aatidrallege that this
employment actiommountedo age discrimiation in violation of the ADEA.Because their
claims aresofunctionally similarto Mr. Eastman’s claim, the prospective plaintiffs have

vicariously exhausted their administrative remedfeseBrooks v. Dist. Hosp. Partners, L.P.,

606 F.3d at 807; Cook v. Boorstin, 763 F.2d at 14886/is v. District of Columbia246 F. Supp.

3d at 389-90.

Defendantstontendhat because Mr. Eastman was namga@ plaintiff in this
caseandthe prospective plaintiffs were not so named, vicarious exhaustion does not apply
because¢he FAA would have treated the prospective plairitéf$ministrative claimslifferently.
This argument poritizestechnical form ovefunctional identity angbractical reality The FAA
knew it faced gotential class of aggrieved plaintiffsthe instant case amticided to hold in
abeyancean individualadministrativecomplaint, which would have been subsumed irctass
action, pending the possibility that these grievances could be resolved in dasirsgig. The
Court is certainly not clairvoyant. Buatieach of th@rospective plaintiffs timely filed
administrative complaintshe agency likely would have heddl of their functionally identical
claims in abeyance too, pending resolution of the motion for class certificatiotheand
dismissed theomplaintsafter 180 days passed without a rulingctass certification The
review by the FAAor DOT-OCR of suich administrative filingdikely would have been futile
anda waste of government resources.

In addition, @fendantsasserthatthe doctrine of vicarious exhaustion should not
apply because Mr. Eastman filed administrative complaint as an individual comgaain In
support of tis argument, defendants point to D.C. Cirqriécedenholdingthatexhaustion of

only four individualplaintiffs’ claims under the Rehabilitation Act could not be invoked as the
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basis for vicariouy exhaustng the claims of fiftyfour individuals in a prospectivdass action
lawsuitchallenging a medical test that had resulted in employment disqualificaBees

Barkley v. U.S. Marshals Serv., 766 F.3d 25, 29-30, 33-37 (D.C. Cir. 20ibting the distinct

administrative procedures for individual actions and class actions, the D.Ct @iBarkleyv.

United States Marshals Serviegplained that its holding reflected the importance of these

procedures in affording “the affected government agency notice of the poseat@abf a
multiple-employee complaint” and providing it with an “opportunity to discover and correct
discriminatory practices that may amount to clag$e discrimination.” Seeid. at 35(citations
omitted). This precedent does not govern here, however, for several distinct reasons.
First, the D.C. Circuit’'s holding ilBarkley involvedaninterpretation of the
Rehabilitation Act, a statute that, unlike the ADEA, includes jurisdictional exhaustio

requirements and lacks any bypassvision. SeeBarkley v. U.S. Marshals Serv., 766 F&d

34-35 see alsd&och v. Schapiro, 699 F. Supp. 2d 3, 12 (D.D.C. 2010). Second, the

D.C. Circuit’s holding inBarkleyreflected its concern that permitting the administrative
complaints of four individual plaintiffs to vicariously exhaust the claims of @ther individual
plaintiffs in a prospective class actimould rob the agency of fair notice and an opportunity to

respondo classwide claims SeeBarkley v. U.S. Marshals Serv.66 F.3dat 3537. Such

concerns are not present here. Prior to the prospective plaintiffs’ motionnideoihe agency
received 834 bypass provision notices pursuant to Section 633a(d), as well as anrativanist
complaint pursuant to Section 633a(b), notifying ithef magnitude of the discrimination
allegations.The DOT-OCRItself cited the pospective class action as its reason for holding Mr.
Eastman’s administrative complaint in abeyance. And in doing so, the agency defined the

proposed class as includingl‘Flight Service Air Traffic ControBpecialists employed by the
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FAA who are over 40 years of age and adversely affected by the FAA'sodetcisliminate

federal employment and related benefits . . . at the 58 Automated Flight SeatioasSas
announced by the FAA on February 1, 20@&&Second Mot. for Recons. Ex. 1 at 5 (emphasis
added), a definition which would have included the prospective plaintiffs as class rmembe
Third, the nature of the reduction-force itself put the agency on notice bétscale of the

matter— the singleemployment action cost hundreds of affected individuals their jobs in one fell
swoop and in one uniform manner. Argbsdite the thirtyday notice of the bypass provision, as
well as the opportunity to respond to Mr. Eastmaasiinistrative complainthe agency chose

not to resolve the flight service controllers’ grievances internally. Thoanitot be said that
defendants lackeadequate notice apportunity under the provisions of the ADEAdatisfy

the purposes of administrative exhausti@eePeters v. District of Columbi&73 F. Supp. 2d at

180. Theaddition of fifteen or twenty individual plaintiffs to the group of former empleyee
affected by the agency’s reductionforce—a groyp the agency knew numbered weller

800 —certainlywould not have come as any surprise to defend&@ftsBarkley v. U.S. Marshals

Serv, 766 F.3d at 35-37

Finally, defendantarguethat vicarious exhaustion does not apply to ADEA
claims because the statute’s notice and exhaustion requirements aretipmadic€ertainly, if
the ADEA'’s exhaustion requirements were jurisdiciipthis Court would have no authority to
create an equitable exceptj@uch as vicarious exhaustion, to that jurisdictional requirement.

SeeBlackmonMalloy v. U.S. Capitol Police Bd., 575 F.3d 699, 704 (D.C. Cir. 2009). But the

D.C. Circuit has held that the timelinemsd exhaustion requirements @&cBon 633a are not
jurisdictionaland are insteaslubject to equitable defenseSeeRann v. Chao, 346 F.3d 192, 195

(D.C. Cir. 2003) (citing Kennedy v. Whitehurst, 690 F.2d 951, 961 (D.C. Cir. 1982%ipesl
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v. Trans World Airlines, 455 U.S. 385 (1982Qg&e alsdoch v. Walter, 934 F. Supp. 2d 261,

269-270 (D.D.C. 2013); Koch v. Schapiro, 699 F. Supmt2Zl2 Judge Robertsited this line

of precedent in denying the dismissed plaintiffs’ motion for joinder in 28&8Breen v. Peters

529 F. Supp. 2d at 26 (citing Rann v. Chao, 346 F.3d at 195), and defendants have not cited any
intervening changes to this controlling authority.

To the contrary, the @. Circuit has made clear thatorder for exhaustion to be
considered jurisdictionata statute must contain ‘sweeping and direct statutory language
indicating that there is no federal jurisdiction prior to exhaustion, or the exhalegjiarement

is treated as an element of the underlying claim.” Se#cados Plus Inc. v. Veneman, 370

F.3d 1243, 1248 (D.C. Cir. 2004) (quoting Weinberger v. Salfi, 422 U.S. 749, 757 (1975)). If it

wishes to so limit judicial review, Congress must state “in clear, unequivocaltteatibe
judiciary is barred from hearing an action until the adstiative agency has come to a

decision.” Id. (quoting_I.LA.M. Nat'| Pension Fund Benefit Plan C v. Stockton Tri Indus., 727

F.2d 1204, 1208 (D.C. Cir. 1984)).
The ADEA contains no such “sweeping and direct statutory langu&ge”

Avocados Plus Inc. v. \reman 370 F.3dat 1248. Section 633a(b), which provides for the

administrative complaint process, contains no language restricting the fusisdicfederal
courts, let alone language that does so in “clear, unequivocal teBeeid. Likewise, Section
633a(c), which describes the federal courts’ jurisdiction to hear civil actloes not contain

any limiting language which could be read to restrict jurisdicti®eeBlackmonMalloy v. U.S.

Capitol Police Bd.575 F.3d at 705; Avocados Plus.lmcVeneman370 F.3d at 1248.

Although Section 633a(d) states that “no civil action may be commenced by anguadlivi

under this section until the individual has given the Commission not less than thirtpatages
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of an intent to file such action,” this language by its own terms governs only “[wjaen t
individual has not filed a complaint concerning age discrimination with the Coromiissi
pursuant t&section633a(b). The limits Congress imposed solely on the bypass provision thus
do not control thentirety of ®ction 633a. There thus is no jurisdictional bar to this Court’s
reconsidering the mattan light of the fact that Mr. Eastman exhausted his administrative
remedes pursuant to Section 633a(b), and concluding that the vicarious exhaustion doctrine

applies to the prospective plaintifidaims.

C. Permitting the Prospective Plaintiffs to Join the Case Would Serve the Interests of Justice
and Is Not Rendered Futile by the Statute of Limitations

Having determined that the prospective plaintiffs did in fact vicariouslyustha
their claims, the Court must finally decide whether to permit the prospective psaiatjéiin this

case Cf. Brooks v. Dist. Hosp. Partners, 606 F.3d at 808 (explaiheughe single filing rule

does not apply unless a party has been properly joined to the suit brought by thefdeginal

The parties spill much ink fighting about the applicable statute of limitations. But
in doing so, they fail to address (or even mention) the basic legal standarggpthad @ motion
seeking to amend a complaint to add a plaintiff. In assessimglévant legal authoritieshe
Court determines thalhe prospective plaintiffs’ claims would relate back to the original
complaint, which defendants do not dispute was timely filed. As a result, the Court need not
resolve the parties’ disputegarding the applicable statute of limitations.

Rule 21 of the Federal Rules of Civil Procedure provides, in relevant part, that
“[o]n motion or on its own, the court may at any time, on just terms, add or drop a paty.” F
R.Civ.P.21. Inturn, Rule 20 sets forth guidelines for permissive joinder, providing that parties

may join an ation as plaintiffs if “they assert any right to relief. with respect to or arising out
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of the same transaction, occurrence, or series of transactions or occurradcgsiyaguestion

of law or fact common to all plaintiffs will arise in the actiorBeeFeD. R.Civ. P.20(a)(1). The
Court thus has discretion in determining whether to permit the prospective fdamjafin this
case, so long as it does so “on just terms” and in accordance with Rule 20 governisgipermi

joinder. See als@®lexander v. Edgewood Mgmt. Corp., 321 F.R.D. 460, 462-63 (D.D.C. 2017).

In exercising this discretionparts also asses$ise potential for prejudice to any party or undue
delay. Seeid. at 463.

The Court is not aware of any reason g prospective plaintifferould fail to
meet the Rule 20 standards noted above, defendants do not articulate any opposition to the
contrary except to statéhatthey would be unfairly prejudiced were the prospective plaintiffs
permitted to join thease SeeOpp’n to Second Mot. for Recons. at 13 nliistead defendants
argue thathe prospective plaintiffs’ claims would be barred by the statute of limitations.

The Court’s granting of a joindenotion “does not resuscitate claims that are

barred by the statute of limitationsSeeGriffin v. District of Columbia 1996 WL 294280, at *1

n.1 (D.D.C. May 28, 1996%ee als@ CHARLESALAN WRIGHT, ARTHURR. MILLER & MARY

KAY KANE, FEDERAL PRACTICE & PROCEDURES 1688 (3d ed. 2017). And futility is grounds to

deny a motion to join a plaintiff where the prospective plaintiffs’ clavosld not survive a

motion to dismiss because of the statute of limitatid®@eeFleck v. Cablevision VII, Inc., 799 F.

Supp. 187, 190 (D.D.C. 1992Z¢e alsHawkins v. Groot Indus., Inc., 210 F.R.D. 226, 229

(N.D. 1ll. 2002).
Rule 15 of the Federal Rules of Civil Procedure governs when, for statute of
limitations purposes, an amended complaint relates backearber filed complaint. Although

the Rule only expressiyeals with amendments that change “the partyagainst whom a claim
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is asserted,” seleeD. R. Civ. P. 15(c)1)(C), the Advisory Committee’s notes make clear that the
Rule applies by analogy saamendments that add plaintiis well SeeFep. R.Civ.P.15

advisory committee’s note to 1966 amendmseg alsd.eachman v. Beech Aircraft Corp., 694

F.2d 1301, 1308 (D.C. Cir. 1982). In order to invoke the relation-back doctrine, Rule 15 requires
two things: (1) the new claim must arise from the same “conduct, transactasturrence” set
forth in the original pleading; and (2) the party against whom the claimagesgsnust have had

sufficient notice of the claimSeeFeD. R. Civ. P.15(c)(1)(C);Leachman v. Beech Aircraft

Corp., 694 F.2d at 1308-09. Such notice must come “within the period provided by Rule 4(m)
for serving the summons and complaing&eFeb. R. Civ. P.15(c)(1)(C).

The prospective plaintiffseek to challenge, as a vittan of the ADEA, the loss
of their jobs resulting from the FAA’s reductiomforce— the very same employment decision
that serves as the basis for the curpaintiffs’ claims brought under the very same statéts.

a result, they meet the “conduttinsaction or occurrence” requirement. ,3e@, Estate of Doe

v. Islamic Republic of Iran808 F. Supp. 2d 1, 17 (D.D.C. 2011); Page v. Pension Benefit Guar.

Corp., 130 F.R.D. 510, 512 (D.D.C. 1990). The only remaining issue thus concerns notice.
In cases such as this one, “when a new plaintiff with a new claim is sought to be
added after the statute of limitations has lapsed, something more is neededréigpmatiee to

the defendant of the conduct or occurrence that gave rise to the ciglLeachman v. Beech

Aircraft Corp, 694 F.2d at 1308. Adopting the reasoning of the Fifth Circuit, the D.C. Circuit
has explained:

Not only must the adversary have had notice about the operational
facts, but it must have had fair notice that a legal claim existed in
and was in effect being asserted by, the party belatedly brought in.
This becomes of special importance in situations in which a
common set of operational facts gives rise to distinct claims . . .
among distinct claimants . . . .
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Id. at1308-09 (quotingVilliams v. United Statest05 F.2d 234, 238 (5th Cir. 1968)). To fulfill

this notice requirement, therefore, defendants must have both notice of the exa$teac
prospective plaintiffstlaimsandof thar involvement in the original actiorGeePage v.

Pension Benefit Guar. Corp., 130 F.R.D. at 512 (citations omitted). This notice requirament c

be met either informally, such as when “the relationship between the origthaka plaintiffs

forms an ‘identity of interest,’8eeid. at 51213 (citatiors omitted), or formally, such as when a

plaintiff files a class actionomplaint,seeGriffin v. District of Columbia 1996 WL 294280 at

*2 n.2; see alsd-leck v. Cablevision VII, Inc., 799 F. Supp. at 192. In addition, the failuae of

complaint to effect notice does not foreclose the issue where a party has receigedaice.

SeePage v. Pension Benefit Guar. Corp., 130 F.R.D. at 513.

Here, defendants had fair noticetloé prospective plaintsf claims and their
potentialinvolvement in the litigation because the original complaint was instituted as a

prospectiveclass action._Sdéleck v. Cablevision VII, Inc., 799 F. Supp. at 19he amended

complaintexplained that the class included “approximately 834 of the FAA’s 1,770 current
Flight ServiceControllers” andnoted that additional individuals might be included in the class
in the future.SeeAm. Compl.at78-79 & n.1, 84 & n.2. Andhe FAA itselfcharacterized the
proposed class as includingl‘Flight Service Air Traffic ControBpecialists employed by the
FAA who are over 40 years of age and adversely affected by the FAA’s deoigiiminate
federalemployment and related benefits at the 58 Automated Flight Service Stations as
announced by the FAA on February 1, 2005.” Second Mot. for Reconk.aE%(emphasis
added). Such a definition certainly would have included the prospective plaintfésas
members.Thus, defendantenew that a class of affected plaintiffs had sued to challenge the

reductionin-force and, through their own employment records, knew the identities of the
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plaintiffs who had been subjecttlze challenged employment actioDefendantdad “fair
notice” d the scope of the case and understood that the alleged discriminatory action had

affected numerous individuals, including the prospective plaint@fs.Fleck v. Cablevision VII,

Inc., 799 F. Supp. at 192; Hawkins v. Groot Indus., Inc., 210 F&ZB2. The prospective

plaintiffs have not sought to “chang[e] any of the underlying facts” giving risaldity, and
defendants had fair notice thfeir claims and potential involvementtire case Cf. Golden v.

Magmt. & Training Corp, 266 F. Supp. 3d 277, 281-83 (D.D.C. 2017). Thodeuthese

circumstances, the relation back doctrine appl&sa resit, the statute of limitations wouladot
bar theprospective plaintiffs’ claims

Having determined that joinder would not be futile, the Court also concludes that
the prospective plaintiffs could be permitted to join this action “ont@usts andthatdoing so

would serve thenterests of justiceSeeFeD. R.Civ. P.21; Alexander v Edgewood Mgmt.

Corp, 321 F.R.D. at 462-63. As discussed abtweprospective plaintiffs assert claims that
arise out of the same conduct and occurrence giving ribe tcurrent plaintiffs’ claimsand
these claims share many common questions of law andSaefeD. R.Civ. P.20(a)(1). In
addition, defendants have not identified any unfair prejudice which the Gnud not mitigate

or resolve, and any resulting delays would be min&or example, defendants have not been

! The Court, in a separate opinion [Dkt. No. Bis8ued today, haaddressed the
potentialfor unfair prejudiceand undue delay resultifigpm the late reinstatemeat numerous
dismissedlaintiffs. The Court’s discussion in that opiniomletermining that thask of unfair
prejudice was minimaks was the risk of undue delay, @nat any unfair prejudiceould be
mitigated or resolved by the Courtidso generally appligs the Court’s analysisene In fact,
defendants do not raise any arguments in their opposition to the instant motion for
reconsideration regarding the matter of prejudésegept to cite their bef opposing the
dismissed plaintiffsmotion for reconsiderationSeeOpp’n to Second Mot. for Recons. at 13
n.6. Thus, wile the Court summarizes its conclusitrese it directs the parties to its earlier
opinion for a more fulsome assessment of the matter.
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unfairly prejudiced by the fact that the prospective plaintiffs have not geaticl in discovery.
Defendants already have access to much of the information they would haveaquest
discovery responses, becauwsachindividual was a federal employee. And the prospective
plaintiffs’ discovery responses regarding liability would have been duplicativie damages
discovery must be supplemented for all plaintiffs in any event. Furthermore, amy unf
prejudice to defendants may be mitigated or resolved by the Ctmrrexample, by permitting
abbreviatecdditionaldiscovery, limiting the testimony or evidence presented at trial to exclude
matters not fairly raised in discovery, or imposing restrictiorsstount for any lost or

destroyed evidenceAs defendants wiufferonly minimal, if any prejudice and joinder will

not create any undue delagtse Court determines that permitting the prospective plaintiffs to

join the casand resolve their dispuigen the merits would serve the interests of justice.

V. CONCLUSION

Forthe reasons set forth in this opinion, the Court will grant the prospective
plaintiffs’ motion to reconsider the Court’s prior orders denyirem leaveo join or, in the
alternativejntervene and permit the prospective plaintiffs to join this cAseorder consistent
with thisopinion shall issue this same day.

SO ORDERED.

Is/
PAUL L. FRIEDMAN
United States District Judg

DATE: March 27, 2018
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