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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUAN MORGAN,
Plaintiff,
V. Civil Action No. 05-0989 (RCL)
THOMASJ. VILSACK, SECRETARY,
UNITED STATESDEPARTMENT
OF AGRICULTURE

Defendant.
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MEMORANDUM OPINION

Plaintiff Juan Morgan, a former employee in the United States Department of
Agriculture’s Foreign Servic€Department”) brings this action against defendant Thomas
Vilsack in his official capacity as Secretary of Agricult@zellectively called “Department?)
Morgan alleges that the Department, through its Animal and Plant Healtletinsp®ervice
(“APHIS"), discriminated against hiron account of his race and national origin in violation of
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 8 2008eseq. and created a hostile work
environment. Currently before the Court is defendzypartment’sviotion [55] for Summary
Judgment and plaintiff’'s Cross-Moti¢@3] for Summary Judgment. For the reasons set forth
below,the Court will granthe Department’s motion and dephaintiff’'s crossmotion.

l. FACTUAL BACKGROUND

Plaintiff is an African American 5. citizenof Hispanic descenbriginally born in

Panama(Morgan Dep. 302:5-6, Feb. 23, 2009; Morgan Decl. on Summ. J(Wmrgan

! Plaintiff's complaint originally named Mike Johanns as defend&eeCompl. [1] at 2.) Under Rule 25(d), if a
public officer sued in his or her official capacity ceases to hold office,dfficer’s successas automatically
substituted as a partyFeD. R. Civ. P.25(d). Upon assuming office, Secretary Vilsack became defendant in this
case.
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Decl.”) 1 3.)Prior © his service with APHIS, plaintiff spent 32ars in the United States Army
working throughout Central and South America, finally retiring as a Lieuterdohél (Pl.’s
Statemenof Uncontested Facts [hereinafter Pl.’s Fa§ifs]-2.) In September 200plaintiff
accepted a Limited Ne@areer AppointmerttLNCA”) with the International Services branch
of APHIS ("APHIS-IS”). (Def.’s Statement of Material Facts Not in Genugpute

[hereinafter Def.’s Factd] 2.) APHIS-IS assignegblaintiff to the Panama City, Panama office,
where he became Director of Finance of the PardrBa Screwworm Commissiofd. § 3.)

The Commission is a joint venture between the governments of the United States amal, Pana
comprised of APHIS employees and the Panama Ministry of Agriculture anstadke
Development employees. (Cielo Decl.  2.) Throughout his tenure WitH3IS, plaintiff's
first-line supervisor was James Swenson, thAaaHnistrative Director of the Commission; he
also reported to the PanamaniarAgministrative Director, Luis Delegado. (Def.’s Facts |1 5,
12; Morgan Decl. 1 9.) The Commission’s Bo-ectors werdr. John Wyss (followed bipr.

Angel Cielo) for the United States and Dr. Jose Espinosa for Panama. (De'§¥&c9, 11.)
Plaintiff's responsibilities includetkporting to both directors. (Morgan Decl.  9; Def.’s Facts
13)

Immediatdy upon arriving in PanamalJaintiff claims he suffered from harassment, hired
only as a “token” African American employee. (Morgan Decl. | The Department’s rationale
for hiring plaintiff was to improve the service APHIS received in the Panama City office.
(Wyss Aff. [566] at 2.) Indeed, Dr. Wyss hirgrdaintiff after a chance encounter on an airplane
and thought he would be a good employee; Dr. Wyss took the effort to closely monitor
Plaintiff's employment paperwork, going through “lots of hoops” to ensure they were quickly

processed.d.)



Despite Dr. Wyss thinking that plaintiff would be a good employee, Mr. Swenson
received complaints aboptaintiff from members of APHISS staff and the American Embassy
in Panamdrom the beginning of platiif’'s tenure (Def.’s Facts { 14.)Fhese complaints only
magnified throughout the years, trickling up to Dr. Cielo, the co-Director dZ¢imemission.

(Id. 123.) Mr. Swenson consistently ratethintiff’'s work product as “satisfactory, but no
better,” despitglaintiff averring that no complaints were lodged against Hon §/(19; Morgan
Decl. 11 29, 42.)

Plaintiff's availability changed drasticallyne year intdiis LNCA. His daugher was
diagnosed with cancer in fall 2001, which required plaittitfavel back and forth to the United
States for her treatment. (Morgan Decl.  34; Def.’s Facts A$&)result, plaintiff was absent
from Panama fotwo weels permonth. (Morgan Decl. 1 35, 43; Def.’s Facts { Dajing
plaintiff’s absenceAPHIS-IS and Commission staff had to rely on subordinates for information
and management responsibility, even though plaintiff was available by telephone.

Throughout faintiff’s tenure with APHISS—culminating in the termination of his
LNCA in March 2003 (Defs Facts f72)—paintiff claims the Department subjected him to ten
discrete instances of unlawful discrimination: (1) exclusion from a June 2002xg)€8)ithe
July 2002 selection of lvan Bustos for a position in the Finance Department over higobje
(3) receipt of oral reprimands in November 2000 and February 2003; (4) supervisors ghriodica
asking subordinates for financial information; (5) exclusion from APHISt&akfunctions; (6)
non+eceipt of an Annual Expectation Letter before Febr8a001, and neneceipt of a new
Annual Expectation Letter thereafter; (7) receipt of a performance evaluatithref20012002
rating period with critical comments from Dr. Harold Hoffman, plaintiff's seklome

supervisor; (8) nomeceipt of midyearreviews during the 2000-2001 and 2001-2002 rating



periods; (9) non-conversion to Career Foreign Service Status; and (10) terminat® R arfelign
Service LNCA.These claims of intentional discrimination lgdintiff to file suit against the
Department

After APHISIS terminateglaintiff’s LNCA in 2003, before he could complete his
reassignment to Riverdale, Marylanthiptiff suffereda nervous breakdown requiring
professional medical treatment. (Morgan Decl. 1 109; Ex. 23 (letter from Dr.iQlagrotta,
Psychiatrist). Because oplaintiff's medical situation and his pending legal claipiaintiff
retired on disability rather than return to the APHIS civil service in Riverdgk. Il [572] at
10; Ex JJ [672] at 12.)

1. LEGAL STANDARD

Summaryjudgment is appropriate when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issuammgmaterial fact
and that the movant is entitled to judgment as a matter of EE®."R. Civ. P.56(c). The burden
is on the moving party to demonstrate that there is an “absence of a genuiné nsatezial
fact” in dispute Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The non-moving party’s
evidence is to be believed, and all reasonable inferences from the record areateroe dne
non-moving party’s favorAnderson v. Liberty Lobby, Ine77 U.S 242, 255 (1986). It is not
enough, however, for the non-moving party to show that thesoméfactual dispute.1d. at
247. “Only disputes over facts that might affect the outcome of the suit under theiggVvaw
will properly preclude the entry of summary judgmeid.”at 248. Thus, summary judgment is
appropriate if the non-movant fails to offer “evidence on which the jury could reasdimably

for the [non-movant].’ld. at 252.

2 The specific factual background for each of these claims is discussed in gnegtieinfra Part 111.B.2.



. TITLEVII CLAIM

Plaintiff has alleged racial and national origin discrimination claims againstdaefem
violation of Title VII of the Civl Rights Act, 42 U.S.C. § 20@®t seq As noted above |aintiff
has identiled tenalleged discriminatory actiortBat form the basis of his Title VII claim

The Departmentontendghat plaintiff's alleged discriminatory actions {{8) do not
constitute adverse employment actions and therefore fail as a matter an ldng.alternative,
the Department contends that its rddseriminatory rationale for the alleged discriminatory
actions (1)) is nd pretext for unlawful discrimination. The Department concedes that
plaintiff's alleged discriminatory acts (9) and (10) are adverse emplatyacéons, but
maintains that the Department’s rdiscriminatory rationale for those actions is not pretext for
discrimination. As set forth below, the Court agrees with the Department’s emtgim

A. Legal Standard

Traditionally, with a Title VII discriminatiorclaim, district courts were required to apply
a threestep burden-shifting frameworlSee McDonnell Douglas Corp. v. Greddl U.S. 792,
802-04 (1973). Under that framework, the plaintiff must first propgraa faciecase of
discrimination. Id. at 802. If the plaintiff is successful, the burden then shifts to the defendant to
articulate a legitimt, non-discriminatory reason for its actidd. Finally, if the defendant
satisfies its burden, the plaintiff must prove that the defendant’s stated reasetext for
discrimination. Id. at 804-05.

In Brady v. Office of Sergeant at Arntise Caurt of Appeals simplified the District
Court’s analysis in Title VII disparateeatment suits. 520, F.3d 490, 494 (D.C. Cir. 2008).
Stating that th@rima faciedetermination had become a “largely unnecessary sideshow,” the

court held that in Title Vidisparatetreatment suits, the DistrictoQrt need not determine if the



plaintiff makes a prima facie case of discrimination if the defendant hasealsadegitimate,
non-discriminatory reason for the challenged actidds.As a result, this Court is left with “one
central question: Has the employee produced sufficient evidence for a reagayabléind
that the employer’s asserted pdiscriminatory reason was not the actual reason and that the
employer intentionally discriminated against the e on the basis of rgceolor, religion,
sex, or notional origin?Id. In other words, th€ourt must determine if the plaintiff has
produced enough evidence such that a reasonable jury would find that the Departarent’s
discriminatoryreasons are me pretext for underlying unlawful discrimination.

Before theCourt can undertake that inquiry, however, the Court must determine whether
the alleged acts of discrimination constitattverse employment action®ouglas v. Donovan
559 F.3d 549, 551-52 (D.C. Cir. 2009). For an employment action to be adverse, it must result
in “materially adverse consequences affecting the terms, conditions, tagasvof employment
or future employment opportunities such that a reasonable trier of fact could atiedy
tangible harm.”Forkkio v. Powell 306 F.3d 1127, 1131 (D.C. Cir. 200Accordingly, an
adverse employment action is defined asignificant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly diffenesponsibilities, or a
decision causing significant change in benefitsl’at 552 (internal citabn and quotation
omitted). Alleged acts of discrimination that do not constitute adverse employriiens dail
as a matter of lawBrantley v. Kempthorn€008 WL 2073913, at *4-*5 (D.D.C. May 13,

2008).



B. Analysis
1. Adverse Employment Actions

The Departmentontendghat plaintiff's alleged discriminatory actions {{8) do not
consttute adverse employment actions because these aditbnst have a materially negative
effect on the terms or conditions of ipidf’'s employment. The Departmeatimit that actions
(9) and (10) constitute adverse employment actions.

The Court finds that plaintiff's algged discriminatory actions (1)-(8) do not constitute
adverse employment actions and fail as a matter of kais.clear tha(1) plaintiff's exclusin
from a June 2002 meetin(g) the July 2002 selection of Ivan Bustos for a position in the
Finance Departmemiver plaintiff's objectim; (3) plaintiff's receipt of oral reprimands in
November 2000 and February 2008} supervisors periodically asking plaintiff's subordinates
for financial information5) plaintiff's exclusion from APIS-IS social functions(6) plaintiff's
non+eceiptof an Annual Expectation Letter before February 8, 2001, and hiseceipt of a
new Annual Expctation Letter thereafter; a@l) plaintiff's non+receipt of midyear reviews
during the 2000-2001 and 2001-2002 rating perfad$o have a materially negative effect on
the terms or conditions of plaintiff's employment. Indeed, plaintiff does nptitighe
Department’s assertion that these alleged discriminatory actions do sotuteradverse
employment actions.

Plaintiff, however, does dispute the Department’s contention thalléige@ act of
discrimination (7) does not constitute an adverse employment aé&tlamtiff's alleged act of
discrimination (7) iglaintiff's receipt of a performance evaluation for the 2001-2002 rating
period that contaied critical commentsOrdinarily, negative performance evaluations do not

constitute adverse employment actiodouglas 559 F.3d at 552If, however, a negative



performance evaluation denies the employee “the opportunity to compete donatipn, he]
has suffered an adverse employment actidd.” Thus, the Court must look to whether the harm
alleged fromlhe discriminatory act ispeculative.ld.

Here, the alleged harmplaintiff's non-conversion to Career Foreign Service statigs—
speculative.Plaintiff's performance evaluation for the 2001-2002 rating period did not result in
plaintiff’'s non-conversion to Career Foreign Service status. The Foreigré&sebection board
used a variety of factors when it decided against convertingifflain€areer Foreign Service,
including recommendations against converting plaintiff from two additional supesvi®ef.’s
Ex. Q.) Thus, no reasonable fact finder could find that plaintiff suffered a tangiblealsaesult
of plaintiff's performance evalu@an for the 2001-2002 rating period. Accordingly, plaintiff's
alleged discriminatory aicins (1){8) donot constitute adverse employment actions.

2. Pretext for Unlawful Discrimination

Defendants next argue that the legitimate-dsecriminatory reason®r the ten alleged
acts of discrimination are not pretext for discriminatiéws. set forth below,ite Court agrees
with defendant

a. Exclusion from a June 2002 meeting

Plaintiff's first alleged acof unlawful discrimination ishis exclusion from a June 2002
meeting in Panama CitPlaintiff asserts that this was a “major meeting” involvoggsonnel
from the United Statesnd Panamanian governmeras well as APHISS staff from Riverdale,
Maryland. (Morgan Decl. on Summ. J. Mot. § 44¢) alscalleges that all other commission staff

members knew of the meeting and because of this failure of communication, -#Ptié&ted

% With respect to plaintiff's alleged discriminatory acts-(8), the Court’s findings below are in the alternative
because the Court concluded above that those acts do not constitute advergamenmlctions.



him as an “[in]significant part of the US management team” who could be “shighofed.”
(1d.)

The Department offers a number of reasons why plaintiff would have been exclued fr
the meeting. First, Mr. Swenson, plaintiff's first-line supervisor cannotl iégdaintiff received
an invitation to the meeting or not. (Swenson Decl. { 20.) Second, assuming that plastiff wa
not invited to attend, the justification is one of three reasons: (1) the issues taussatiseere
not financial in nature; (2) Mr. Swenson felt comfortable discussing any falaetated natters
that might arise; of3) the meeting was limited to the AFS-1S Executive Committee which did
not include plaintiff. [d.; see alsdef.’s Mot. for Summ. J. [55] at 37.)

Each of these non-discriminatory reasons for plaintiff's exclusiasstming that
plaintiff was not invited despite Mr. Swenson’s inabilityécall—suffice to show that no
reasonable jury would find the justifications pretextéaist, if the meeting agenda had no
financiatrelated matters, then plaintiff, as director of the finance officeld have no need to be
presentunless his duties had been expanded; the record makes no mention of increased
responsibility of the plaintiff beyond the financial concerns of the Commission RRASAS
activities within he Central American Region. Second, Mr. Swenson was tAdmoaistrative
Director ofthe Commission and supervised plaintiff to ensure that plaintiff's work product met
APHIS-IS expectations. This shows that Mr. Swenson understood the basicidiilhnature of
the Commission and was confident thatcould address any financial related matters if the need
arose Indeed, plaintiff supplied Mr. Swenson with financial data and spreadsheets inghe day
before the June 2002 meeting; had Mr. Swenson needed more infornfati@astest way to do

so would have beetio contact plaintiff. feeMorgan Dep. 168:5-9, Feb. 23, 2009.)



Finally, the Director of Finance was not on the Executive CommiteeeSivenson
Decl. 1 20 (noting that no department chiefs were mendiehe Executive Committee).¥ the
meeting only required the Executive Comeit of which plaintifivasnot a memberplaintiff’s
exclusionis justified. As a resultno reasonable jury could find that such justification is
pretextual for discrimination. Plaintiff clainfsrther, thoughthat Otis Sollami, the director of
the procurement officethe same rank on the department hierarchy chart as platatiénded
the meeting as wel(Morgan Decl.  46.) But without proof of such attendance by Mr. Sollami,
plaintiff's assertion is baseless. Thus, the Department'dismmiminatory justification for the
June 2002 meeting is not pretextual.

b. The July 2002 selection of lvan Bustos for a position in the Finance
Department over plaintiff's objection

Plaintiff's second alleged discriminatory actiorthe selection of lvan Bustos for a
position in the Finance Department opéaintiff’'s objection. The selection process for the
position resulted in a tieetween Ivan Bustos and plaintiff's preferred candid&eeftx. K [56-
13] at 32.) Two members preferred Ivan Bustos; plaintiff and Otis Sollami @éfigre other. In
order to break the tie, Mr. Delegadthe Panamanian eddministrative Director of the
Commissior—suggested that Maria de la Madrid, the accounting supervidoe imance
department decide, becaiwsdee had experience wang with both candidatesld)) Ms. de la
Madrid selected Ivan Bustos for the position, to the surprise of some at thei€soonm(d.) At
the time Ms. de la Madrid made her decision, plaintiff was not in Paf@ich.

The Department’s nodiscriminatory justification for the action taken is that the decision

was assigned to Ms. de la Madrid, who at the time was acting as Chief of Finalecelavhtiff

* Plaintiff, throughout 2002, traveled out of thiéiae for two weeks of every month, related to his daughter’s cancer
diagnosis and treatment. (Morgan Decl. on Summ. J. Mot. { 43.)
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wasoutside of Panama. (Def.’s Mot. for Summ. J. [55] at 3his nondiscriminatory
justificationcould not be found pretextual by a reasonable jury. Plaintiff was not in Patama
the time that the hiring decision wamde. Thus, this decision was properly left to the acting
Chief of Finance. Moreover, althoughaintiff was avaihble by telephonehis support for the
other candidate led to the tighich necessitatea tiebreaker. It was quite reasonalide Ms. de
la Madrid, the actingrinance Chief, who had experienceriing with both employees, tmake
the decision that Ilvan Bustos had the best credentials for the job. There is niomdicthe
recordthat the Department purposefully bypassed plaintiff in the decisionmakinggsro
because of race or national origin. Indeed, plaintiff had a vote for the cantiidgteeferred
choice jusdid not ultimately succeed.

c. Receipt of Oral Reprimands in November 2000 and February 2003

Plaintiff's third alleged discriminatory action consists of ¢inal reprimands he received
on two separate occasions. The first occurred shortly after plaintiff diny@anama to work for
the Commission in November 2000; the second occurred in February 2003 during plaintiff’'s
interim evaluation meeting. (Def.’s Mot. for Summ. J. [55] at 36.)

The November reprimand stemmed from plaintiff's decision to audit Conumigsld
offices without informing Luis Delegado, the PanamaniaAdoiinistrative Director of the
Commission(Swenson Decl. 1 19; Ex. E [56-13] at 17 (noting that Mr. Delegado told Dr.
Swenson that plaintiff “had to understand that he worked for us faoiericanand Panamanian
co-Administrative Directors] and that he couldn’t just come and go as he pleagddint)ff
concedes that, in his position as Finance Director of the Commission, he reported te.both M
Swenson and Mr. Delegado. (Morgan Decl. on Summ. J. Motsé€edd J 24 (reiterating that

plaintiff never informed the Panamanian officials of his planned, unannounced autllts).) S

11



plaintiff contends that his unannounced audits were merely good accounting pré&aedd
24.) This Qourt is not fluent in what are and are not good—or even basteunting practices.
All that matters is that, in spite of such good accounting practices, the Coommesguired
plaintiff to inform both his American @Panamanian supervisorsaafdit plansHe did not
inform his Panamanian supervisor as he was required to do, and consequently, he was
reprimanded. No reasonable jury could find that this justification is pretertuahfawful
discrimination.

The February 2003 oral reprimanetcurredduring plaintiff's interim evaluation
meeting with M. Swenson. (Ex. V [56-14] at 10.) The meeting focused on plaintiff's job
performance up to that point, resulting in Mr. Swenson’s oral “reprimaltt) Mr. Swenson
focused on a number of problems with pldiis work: (1) plaintiff did not take initiative to call
attention to potential problems or issues; (2) plaintiff's failure to discuss in rata# problems
with certain cash funds, rather than just compile a report; and (3) plairdiftisefto compe
certain monthly status-of-funds reports—or the failure to communicate thatepartsrhad
been compiled.ld.) Mr. Swenson’s concern with plaintiff's job performance had developed
over the course of plaintiff's employmengdeSwenson Decl. § 14ge alscEx. W [56-14] at
12 (where Mr. Swenson, after noting many of the same problems, stated thdt {daminued
to perform at a minimum levef effort” and that M. Swenson “expected more of a person in
[plaintiff's] position as head of a major Commission department”).)

Here again, the reprimand stemmed from less than satisfactory perfonmamceasks
assigned to plaintiff, even after plaintiff's supervisor communicated that H@Empance had

beenless than satisfactaryNo reasonable jyrcould find this justification a pretext for

® The Department characterizes this, though, as nothing more than ddalrfgel’ about plaintiff's work product.
(Def.’s Reply in Supp. of its Mot. for Summ. J. & Opp’n to Pl.’s Crddst. for Summ. J. [80] at 7.)

12



discrimination; all they could find is a supervisor attempting to work with an engtoye
improve performance.

Plaintiff does point out, thougkhat there are procedures in place for unsatisfactory job
perfamance. $eePl.’s CrossMot. for Summ. J. [63] at 25ee alsd®l.’s Ex. 6 (describing
APHIS-IS guidelines for either an improvement strategy or, for more severe mpsylae
Performance Improvement PIgiR1P”)).) Plaintiff is wrong to rely orthe Deparnent’s failure
to adhere to these procedures to prove pretéxst, as far as the PIP is concerned, the
supervisor is only obligated to initiate one if, and only if,sbhpervisofjudges the performance
deficiencies to be sever&dePl.’s Ex. 6.) There is nothing in the recordridicate that M.
Swenson adjudged plaintiff's performance problems to be severe; plaintiff's owntsugbjeew
of the situation is not enough for a PIP to be initiated. Se@eanh if the Department failed to
follow the guidelines setting forth performance review requirements andwetpent plans for
deficient performance, this cannot turn the non-discriminatory oral reprimand iatefuhl
discrimination. At most, it just shows that the Departmeahtrough Mr. Swenson-+ailed to
comply with procedure. No reasonable jury could find the Department’slisonminatory
justification to be pretextual.

d. Supervisors periodically asking subordinates for financial information

Plaintiff's fourth alleged discriminatory action stemarh plaintiff's supervisors
periodically asking subordinates for financial informatidhe Department readily admits that
such activitiegdid occur, but explicitly notethat such actions were taken for efficiency reasons.
(Swenson Decl. § 21.) The Depaént notes that obtaining financial information directly from
the source of the information saved time; a one-step process, rather than g frocstes

(using plaintiff as intermediary) aided both Mr. Swenson and Mr. Delegado intexeof their

13



respansibilities. (d.) Also, starting irthe fall of 2001, plaintiff left Panama for weeksaatime to
care for his daughter(ld.; see alsdvlorgan Decl. {1 34, 43 Plaintiff maintains that, despite his
absences, he was available by phone twéniy hours a dayld. 1 43.) Even so, the
Department cannot be expected to call plaintiff while out of Pafi@nsvery financial related
task that needs to be completese€Ex. K [56-13] at 32.)

Plaintiff also avers that this diret--subordinate communicatn violated the rules. (Pl.’s
CrossMot. for Summ. J. [63] at 6Hle directs attention to comments by Dr. Angel Cielo, the
thenDirector of the Commission. (Cielo Dep. 25: 2—6, Nov. 16, 200hg Departmentffers a
lengthy justification that Dr. Cielo’'somments, when contextualized, do not and cannot mean
what plaintiff ascribes to themDéf.’s Reply in Supp. of its Mot. for Summ. J. & Opp’n to Pl.’s
CrossMot. for Summ. J. [80] at 11.) ThSourt agres with the Department’s view of the
comments. Eaer in the deposition, Dr. Cielo talked about protocol and chain-of-command
concerns regarding his Panamanian countergart€ielo stressed that he did not want
Panamanian officials who had concerns with American APBI8mployees to directly address
the employee; he wanted the coordinate American counterpart to be notitigCiek Dep.

24: 3-13, Nov. 16, 2007.) Nothing in the record indicates that Department employees violated
the rules, nor does the method chosen by the Department to efficiently further thesSiom's
work—especially when plaintiff absented himself for weeks at a-thaléow a reasonable jury
to conclude that these justifications are pretextual.

e. Exclusion from APHIS-IS Social Events

Plaintiff's fifth alleged discriminatory a@s$ hisexclusion from APHISS social events.
Plaintiff can only identify two discrete events where he was not irved Wyss’ son’s

birthday party and a fishing trip on Otis Sollami’s boat. (Def.’s Mot. for Sum{5J at 27.)

14



Aside from these two stances, plaintiff offers only generalized assertions that he was excluded
from APHIS'IS social functions; the record does not reflect such exclusion though. Dr. Swenson,
at least on one occasion, invited plaintiff to his home for a dinner party. (Morgan Dep. 266-267:
23-1, Feb. 23, 2009; Swenson Dep.45:4-15, Sep. 4, 2008.) Indeed, Dr. Swenson cannot recall
any APHISIS social event to which plaintiff was not invited; if such omissl@hoccur, it was

likely due to oversight and not hostility. (Swenson Decl. | Rather tha APHISIS staff

excluding plaintiff from events, the converse seems true: plaintiff chasedrioate himself from

the social eventsSgeEx. V [56-14] at 11 (noting that APHIE staff frequently requested

plaintiff to join them forlunch, but that plaintiff consistently refused because he should be able
to choose how he spends his lunch period).) Nothing in the record indicates that plaintiff was
excluded from any eventand if he was, not for discriminatory reaséné.ccordingly, no

reasonable jury could find that the Department’s disriminatory justification is pretextual.

f. Non-Receipt of an Annual Expectation Letter before February 8, 2001
Plaintiff's sixth alleged discriminatory action s nonreceipt of an Annual Expectan

Letter—a letter developed annually that clarifies, among other things, the eniplmpfee
descripion, primary responsibilitie®nd expectations for the appraisal perieeeDef. Ex. 6
(APHIS Directive 4430.2))—before February 8, 2001, months after he began his tethure wi
APHISIS. (SeeEx. J [56-13].Plaintiff further complains of the Department’s failure to issue a
new Annual Expectation Letter thereafté&e¢ id(noting that according to Department policy,
the letter is “developed annually”Despite plaintiff's failure to receive his letter prior to

February 8, 2001, the Department told plaintiff the nature of his dargéplaintiff acted in

® Though Dr. Swenson mentioned that any exclusion would have been due to negtgetier possible, non
discriminatory reason is that plaintiff's demeanor andqeality bristled other members of the APHE&staff. See
Swenson Decl. 1120.)

15



conformity with those duties throughout his employme®¢eSwenson Aff., Oct. 8, 2003ge
alsoMorgan Dep. 181:22-184:5, Feb. 23, 2009.) As for the failure to issue a new Annual
Expectation Letter, the Department offered two reasons for this inactjguia{itiff’s job
description did not change; and (2) the “common practice” of the Panama CitpA®biffice
did not involve isaing new letters wheno substantive change in job descriptomcurred
(Def.’s Mot. for Summ. J. [55] at 39.)

Plaintiff expends much energy on his claim that the Department failed to “follow the
rules.” SeeMorgan Decl. on Summ. J. Mot. § 15.) But this energy, much like that expended on
his oral reprimandlaim, doesnotamount to pretext; at most,alucidats a Department office
that is not following the guidelines of every policy document exactly asewrit

The Depament’s justifications cannot be found by a reasonable jury to be pretextual
First,as already noted, plaintiff had been informed of his job duties. The delay in its receipt
not shown, anywhere on the record, to be based on plaintiff's race or national originh Thoug
plaintiff avers that he requested multiple times for the lests (d), the Department did not find
it necessary to issue it forthwith, confident in the knowledge that plaintiff had beematf of
his duties. Plaintiff is correct whdre writes that the letter “is the frame upon which mid year
and yeatend evaluations are to be builseg id), but thee is nothing to indicate thativ
Swenson, plaintiff’s first-line supervisor, would be unable to evaluate plamiéirk
performancebsent the official expectation letter. Secamdjarding the lack of a new
expectation letter, the Panama City office had a customary rule that, absgabnew
requirements, a new letter would not be issued. There is nothing to suggest theslisriba
animus; rather, it is the institutional decision of the Panama City office to not fix whet is

broken. Indeed, Mr. Swenson’s own Annual Expectation Letter was three yeaead. (

16



Swenon Aff. [56-9] at 3.) In fact, Mr. Swensonan APHISIS supervisor—-explicitly stated
that his understanding of Department policy mandated that no new letter be issumcabs
change in employment responsibilitieSeg id. As such, no reasonable jury could find pretext
for unlawful discrimination.
g. Receipt of a Performance Evaluation from 2001-2002 with Critical
Comments from Dr. Harold Hoffman

Plaintiff's seventh alleged discriminatory action is #091-2002erformance evaluation
with critical comments by Dr. Harold Hoffmarbr. Hoffman, in 2002, became plaintiff's
secand-line supervisor,e., Mr. Swenson’s supervisor, replacing Dr. John WySeeCielo
Decl. T 4.) Plaintiff strenuoushsserts that Dr. Hoffmameverbecamehis secondine
supervisor geeMorgan Declf 62-3), but the record reflects that Dr. Hoffman, prior to Dr.
Cielo’s formal assignment, took over as plaintiff's second-line superviseeHpffman Aff.
[56-8] at 1 (but noting that after formally becoming plaintiff's supervisoulg 2002, Dr.
Hoffman could not recall if “[anyone] ever communiahtBat change to [plaintiff]”).)

In plaintiff’'s 20012002 performance evaluatior. Hoffman wrote that “[c]onflict and
confrontation has arisen in [plaintiff's] contact with several members of tBedod
Panamanian Sections” and that until plaintifitenmunication with APHISS Commission staff
improved, he “should ndie placed on tenure tramt promoted.” $eeDef. Ex. 7) The
communication problems notéy Dr. Hoffman had reached a point where both co-
Administrative Directors of the Commissionnty penned a letter to the darectors of the
Commission, venting their frustration about the lack of communication between planatiff
themselves.eeDef. Ex. 29 (also noting that no such problem existed between them and Otis

Sollami, the procurenme chief).) In the end, Dr. Cielo hired a private consulting fiahgreat
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expenseto implement a plan to improve relations between plaintiff and other ARH$EaT.
(SeeEx. G [56-13] at 20 (eaail from Dr. Cielo to plaintiff informing him of this ph) see also
Ex. H [56-13] at 25 (report of Prince & Phelps Consultants); Ex. | [56-13] at 27 (showing the
cost of Prince & Phelps as $16,310.00).)

The2001-2002 evaluatioalsoincluded comments by Mr. Swenson, and plaintiff had an
opportunity to respond to such commen8edEx. D [56-13] at 12-5 (showing plaintiff's
dispute of his job performance by Mr. Swenson despite Mr. Swenson commenting thdt plainti
had done a “commendable job of carrying out his duties and responsibilities duringntipe rat
period . . . .").) Dr. Hoffman, though, after learning of the problems between plaintiff lagd ot
Commission staff, found it necessary to include his comments; he did not do so for
discriminatory reasons, but in an attempt to alleviate the communicatiblemrand resolve
conflicts. SeeHoffman Aff. [56-8] at 4 (“[Plaintiff] was not performing at the level we would
expect.”); Hoffman Dep. 33:416, Sep. 5, 2008 [56-11] at 3.) Plaintiff's generalized refutation of
these conflicts and communication problerglaimingthatDr. Hoffman is biased is not
enough to sustain prete@ee Woodruff v. Peterd82 F.3d 521, 533 (D.C. Cir. 2007) (noting
that courts review “not the correctness or desirability of the reasonscofffer@hether the
employer honestly believes in the reasons it offers”). Nothing in the recatdiwhs Dr.
Hoffman’sasserted belief that his comments were necessary to spur a change in ting existi
tension between plaintiff and other staff. Despite plaintiff's wish thatseelfing shtemens in
his favor will refutea nondiscriminatory reason for the action taken, those statements cannot be
given the weight he desires. Accordingly, no reasonable jury could find that Dmaio$f
actions were pretext for discrimination; these were actakentby a supervisor to diffuse a

tense work environment.
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h. Non+eceipt of MidYear Reviews for 2000-2001 and 2001-2002

Plaintiff's eighth alleged discriminatory actionhss nonreceipt of midyear reviews
during the 2000-2001 ratings period and the 2001-2002 ratings period. The Department offers
the non-disriminatory justification that M Swenson—plaintiff’s first-line supervisor—did not,
as a matter of course, provide ryear reviewg. (SeeSwenson Decl. § 22 [56-4] at 6.yM
Swenson noted that Otis Sollami, the procurement chief, did not receiveyaanickview—nor,
to his knowledge, did any APHIES employee in Panamaand that he himself did not receive
one. (d.) Once the outside consulting firm concluded its report, calling for mayadre
meetings betweegplaintiff and his supervisors, Mr. Swenson conducted ayaai-review. $ee
Ex. U [56-14] at 8 (review concluded on Dec. 16, 2002).)

Nothing in the record, or plaintiff's reply, contradicts the Department’s icastibon that
in the Panama Gijtoffice, the custom was—much likativ Annual Expectation Lettersto not
conduct midyear reviewsThus, no reasonable jury could find that such practamseng all
staff members-was pretext for unlawful discrimination.

i. Non-Conversion to Career Foreign Service Status

Plaintiff ‘s ninth alleged discriminatory actionhss failure to be converted from his
LNCA position to career foreign service. Plaintiff requested to be convertzdder foreign
service status in July of 2005deEx. N [56-13] & 40 (ldter from plaintiff to M. Swenson with
request).) The decision to convert or not convert plaintiff was decided by a Conversion
Committee. $eeEx. Q [56-14] at 4 (listing committee members).) The Committee based its
decision to not convert plaintiff (Ex. R [5B4] at 5) on a complete review of plaintiff's last two
performance evaluationrsone of which included critical comments by Dr. Hoffman—and

commens from plaintiff's supervisor, reviewing official and regional director. (EX5€@14] at
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4.) The comments received by the Committee from both Dr. Swenson and Dr. Cielo
recommended that the Committee not convert plaintiff. (Ex. O [56-14] at 1 (noting that
plaintiff’'s conversion would not be in his best interests or that of ARBI&specially because of
theuncertainty of plaintiff's presence in Panama due to his daughter’s illnesseanddertainty
about her progress); Ex. P [56-14] at 3 (noting that previous letters of complaint abatiff plai
could not be ignored and that “in fairness to all and inrttezest of [APHISIS], that IS, DO
NOT covert [plaintiff] ....").)

The Committee’s dedisn to not convert plaintiff did not fatally affeptaintiff's career.
The Committee, in its letter to plaintiff, specifically informed him that hefwessto catinue
serving out the remainder of his LNCA positionet to exceed fivgears— andthat he could
request reconsideration for conversion to career foreign service status olateyedex. R [56-
14] at 5.) Plaintiff contends that unlawful discriminattamted the Committee’s decision
because Dr. Cielo ordered Dr. Swenson to change his recommendation to the Committee—
namely, to remove a second option that would have converted plaintiff and then rotated him to
Washington, D.C., to be more available fa laughter’s cancer treatmentSeéPl.’s Cross
Mot. for Summ. J. [63] at 2kee alscCielo Decl. 1 17 [56-5] at 4.) But this one incident is not
enough to change the basic nature of the candidate review process underthke@dywersion
Committee: a&omplete review of all the materials requested by the Committee. As the
Department notes in its reply, the “anti-discrimination laws were not intietodender the
judiciary a supepersonnel department that re-examines an entity’s business decidimfss’ (
Reply in Supp. of its Mot. for Summ. J. and its Opp’n to Pl.’'s Cross-Mot. for Summ. J. [80] at
23-4 Quoting Adeyami v. District of Columbig25 F.3d 1222, 1227 (D.C. Cir. 2008) (internal

guotation marks omitted).) Moreovéine Committee’s decisn, based on the totality of the
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circumstances, did not single out plaintiff based on his race or national drighre Committee
meeting deciding plaintiff’'s request, only two other requests were denieti-whde men. (EX.
S [56-14] at 6.) Finally, thagh Dr. Wyss, a member of the Committee, mentioned that plantiff
supervisory chain did not recommend him for conversaomecessamequirement to him, this
does not suffice to establish that Dr. Cielo’s and Dr. Swenson’s recommendatiens wer
definitive. (SeeWyss Aff. [56-6] at 4.) Dr. Wyss was but one member of a sevember
committee; the factors he found dispositive in denying plaintiff's request médametbeen as
weighty for, or necessary, tother members of the panebefe id).

Accordingly, the non-conversion of plaintiff to caré@reign Servicetatus resulted
from a committee meeting in Washington, DC, reviewing the totality of plaintiff's gmysat
file. They did not see fit to grant his request; but this did not foreclose all paesinh
conversion to plaintiff. No reasonable jury could conclude that this decision wag foete
unlawful discrimination.

J.  Termination of Plaintiff's LNCA

Plaintiff's tenth and final alleged discriminatory actions is the termination ofN3AL
in March of 2003.%eeEx. CC [56-14] at 47 (letter from Ralph lwamoto, Deputy Administrator
of APHIS, to plaintiff informing him of the terminationAPHIS based its decision to terminate
plaintiffs LNCA on (1) an alphabetical ranking of plaintiff among his péedgcating he is not
competitive against them and ineligible for performance awards, (2) theodezishe
Conversion Committee not to convert plaintiff to career foreign service statug3)aongoing
performance below what is expected of someor®aintiff's position. (d. (noting that these
factors are nomxclusive).)This termination of plaintiff's LNCA did not sevérs employment

with APHIS, however, because his previous employment in APHIS’s civil geafficrded him
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reemployment rightg another civil service position and becaAsH IS assigned plaintiff to a
position in Riverdale, MarylandSge id.see alsd&Ex. FF [572] at 2 (reiterating the position in
Maryland while postponing the transition date).) Despite this offer of furthplogment with
APHIS, plaintiff retired due to disability rather than report to RiverdaleyMad. (Ex. 1l [57-2]
at 10; Ex. JJ [52] at 12.)

The Department’s asserted ndiscriminatory justification for plaintiffs LNCA
termination is much the same@sed in the non-conversion to career foreign service status. After
a thorough review of plaintiff's employment file, the Department no longer had corgidenc
plaintiff's ability to fully perform his duties.SeeDef.’s Mot. for Summ. J. [55] at 44.) Raff
has not offered any direct evidence that would show pretext on behalf of the Depasident
form his own subjective claim of discriminatory animtikis cannot suffice to overcome
plaintiff’'s burden to prove pretexiee Felder v. Johanns95 F. Supp. 2d 46, 70 (D.D.C. 2009)
(“A plaintiff cannot establish pretext simply based on his own subjectiesssent of his own
performance, for plaintiff's perception of hijm]self, of his work is not releviaig.the
perception of thelecisionmakewhich s relevant.” (internal quotation marks omitted)). Dr.
lwamoto, one of the members of the Conversion Committee, perceived the situation, based on
the factors laid out in his letter to plaintiff, that plaintiff's continued LNCA emplent was no
longer jusified. No reasonable jury could find pretext in this justification.

* * *

In sum,the Court concludes that plaintiff's alleged discriminatory actionggjlflo not
constitute adverse employment actions and fail as a matter of law. Inetimae plaintiff has
failed to prove that the Department’s ndiseriminatory justifications for the alleged

discriminatory action§l)-(8) were pretext for unlawful discrimination. In addition, the Court
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concludes that plaintiff has failed to prove that the Department’slisoniminatory
justifications for the alleged discriminatory actions (9) and (10) were pretexnlawful
discrimination. Accordingly, the Court will grant thBepartmeris motion for summary
judgment on the Title VII claim.

V. HOSTILE WORK ENVIRONMENT CLAIM

In addition to the employment discrimination claim, plaintiff also claims that the actions
of defendant constituted a hostile work environment. For the reasons set forth below, the
Departmeris motion for summary judgment on this claim will be granted.

A. Legal Standard

In order to determine if a hostile work environment exists, the @uust find that the
work environment is sufficiently hostile or abusive by “looking at all of thauonstances,
including the frequency of theddiriminatory conduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance; and whetheeasamably interferes
with an employee’s work performancé&aragher v. City of Boca Ratph24 U.S. 775, 788
(1998). The Supreme Court has elucidatb threshold by noting that the “behavior [must be]
soobjectivelyoffensive as to alter the conditions of the victim’s employmedncale v.
Sundowner Offshore Servs., 823 U.S. 79, 81 (1998¢mphasis added)

If instances of discriminatory conduct are found, the objective severity of therhandss
should be judged “from the perspective of a reasonable person in the plaintiff's position,
considering all of the circumstanceblarris v. Wackenhut Servs., In690 F. Supp. 2d 54, 77
(D.D.C. 2008) (quotingdarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)Jhesestandards are
“sufficiently demanding to ensure that Title VII does hetomea general civility code.”

Faragher, 524 U.S. at 788 (citation and internal quiata marks omitted)But isolated incidents
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of discriminatory conduct will not suffice to sustain a hostile work environment;alather the
discriminatory acts must be pervasive and prolon§edStewart v. Evan®75 F.3d 1126, 1133
(D.C. Cir. 2002) (“[A] workplace environment becomes hostile for the purposes of TittaNl
when offensive conduct permeates the workplace with discriminatory [conduct](interhal
guotation marks and alterations omittedkonjiv. Unity Healthcare, In¢.517F. Supp. 2d 83,
98 (D.D.C. 2007) (noting that five discrete acts of discriminatory conduct over yevgeriod
were insufficient to constituta hostile work environment).
B. Analysis

Under the hostile work environment standard set fortraragher, plaintiff's claimfails.
Despite plaintiff's fastidious subjective belief that his tenure at APBI#%as plagued with
discriminatory animus and conduct, he simply has not produced a factual showiag of th
objective severityequired byFaragherand its progeny. Plaintiff uses the same ten incidents of
allegeddiscrimination in his Title VII claim; this “bootstrapping” of claims simply cannotfo
the basis of a hostile work environment claBee Keeley v. Smal91 F. Supp. 2d 30, 51
(D.D.C. 2005) (nting that a plaintiff cannot “bootstrap” discrete allegedly discriminatory
incidents “into a broader hostile work environment claim”). Ateese ten events, spread over a
period of three years, simply cannot be found to bebgectively hostile, espedig in light of
other cases with less frequency of allegedly discriminatory confleetAkonji517 F. Supp. 2d.
at 98.

Finally, when it is reiterated that “the objective severity of harasssientld be judged
from the perspective of a reasonable peiadhe plaintiff's position, considering all of the
circumstances,Harris, 590 F. Supp. 2d at 77, plaintiff's hostile work environment evaporates.

As severe athe subjective hostility appearaaplaintiff during his tenure in Panama City
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unless plainff can offer concrete proof abjectivelysevere and consistent hostile actions, his
claim cannot be sustained. Plaintiff has not met this “sufficiently demandimdpst’ See
Faragher, 524 U.S. at 788Accordingly, the Court will grant the Departntesnmotion for
summary judgment on plaintiff's hostile work environment claim.

V. RETALIATION CLAIM

Finally, in hiscrossmotion for summary judgment, plaintiff for the first time seeks to
raise a claim of retaliationSgePl.’s CrossMot. for Summ. J. [63] at 39—40.) Plaintiff had an
opportunity to raise this claim in his original complaint or by filamgamendedomplaint soon
afterwardto assert the claim. Unfortunately, plaintiff chose neither ro8eeNlorgan Dep.
300:2-18, Feb. 23, 2009.) Because of this omission, this Court has no choicdibumigs the
retaliation claim as untimelgnd need not reach the meriteDFR. Civ. P.15(a)(2) (noting that
in all cases where a party cannot as a matter of course amend, “a party may anhesdinits p
only with the opposing party’s written consent or the court’s leaged;als&harp v. Rosa
Mexicano, D.C., L.L.C496 F. Supp. 2d 93, 97 n.3 (D.D.C. 2007) (stating that a plaintiff may
not, “through summary judgment briefs, raise . . . new claims . . . because plaintiff cacsaot r
them in his complaint, and did not file an amended complaint”). Thus, plaintiff is beorad f
bringing this claim and it shall be denied.

VI. CONCLUSION

For the foregoing reasons, defendant Thomas Vilsack’s Motion for Summaryehtdgm
[55] shall be GRANTED and plaintiff Juan Morgan’s Cross-Motion for Summary Juddg6&jnt
shall be DENIED.

A separate order shall issue this date.
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Date

June 7, 2010.

/s/

ROYCE C. LAMBERTH
Chief Judge
United States District Court
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