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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DL, etal.,
Plaintiffs,
V. Civil Action No. 05-1437 (RCL)

DISTRICT OF COLUMBIA, etal.,

Defendants.

)

MEMORANDUM & ORDER

Before the Court are defendants’ Motion [307] for Reconsideration and plaintiffgdMot
[321] for Leave to Filea SurReply Brief to Defendast Reply in Further Support of Motion for
Reconsideration. For the reasons stated below, and in consideration of the entirénrdue
case and the applicable law, the Gauil grant plaintiffs’ Motion [321] for Leave to File a Sur
Reply and will grant in part and deny in part defendants’ Motion [307] for Reconsiterati
l. BACKGROUND

In November 2011, this Court entered findings of fact and conclusions of law itessgs ¢
action case, which concergefendants’ compliance with thembligations, under federal and
local law, to provide special education and related serviceseschwolaged children in the
District of Columbia. See DL v. District of ColumbjaNo. 051437, 2011 WL 5555877,1*
(D.D.C. Nov. 16, 2011). In that opinion, the Court extended its holdings from an August 2010
opinion on the parties’ motions for summangigment,see DL v. District of Columbja/30 F.
Supp. 2d 84 (D.D.C. 2010), and fouddfendantdiable for violations of the Individuals with
Disabilities Education Act(*IDEA”), Section 504 of the Rehabilitation Act, and related
provisions of local law from 2008 until April 6, 201See DL. 2011 WL 5555877, at *120.

The Court also entered a permanent injunction, requiteigndantsinter alia, to enact various
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reforms, to meet certain performance benchmarks, and to comply with cenairting
requrements.ld. at *21-26.

In December 2011defendantappealed the Court’s Findings of Fact and Conclusions of
Law, as well as other orders, to the U.S. Court of Appeals for the District of Col@mbiuat.
Defs.” Notice of Appeal [304] 1, Dec. 15, 2011Defendantsthen filed a Motion for
Reconsideration in this Coupursuant to Federal Rule of Civil Procedure 54Mgfs.” Mot.
Reconsideration [307] 1, Jan. 12, 2012, while also persuading the Court of Appeals to hold the
appeal in abeyance penditigs Court’s resolution of th@ost-judgmeniMotion. SeeOrder of
USCA[319] 1, Mar. 20, 2012Defendantsackrowledge in theilMotion some uncertainty, given
the pendig appeal, concerning whether thGourt has jurisdiction. See Defs.” Mot.
Reconsideratiofi307] 1 n.1.

Meanwhile, plaintiffs, engaged in negotiatoorwith defendants over proposed
modifications to the Court’s injunction, requested a delay in the Court’s resolutiofentidets’
Motion for Reconsideration while those negotiations procee8ed, e.g.Pls.” Praecipe [320] 1,
Apr. 5, 2012. Finally, on April 19, 2012, plaintifited a Motion [321] for Leave to File a Sur
Reply Brief, attaching a StReply that would inform the Court of the issues resolvedhiey
parties’ negotiations whiladdressing arguments raised dgfendants for the first time in their
Reply to plaintiffs’ Opposition talefendantsMotion for ReconsiderationSeePls.” Mot. Leave
[321] 2, Apr. 19, 2012. Since plaintiffs’ attached StReply addresses issues raised by
defendants for the first time in their Reply, and because the Court finds that tReyns
helpful to the Court’s resolution of defendants’ Motion for Reconsideration, the Colugtravit
plaintiffs’ Motion for Leave to File a StReply. See BeyKotel v. Howard Univ. 319 F.3d 532,

536 (D.C. Cir. 2003).



Il. THIS COURT'S JURISDICTION TO MODIFY THE NOVEMBER 16,
2011 FINAL ORDER

The general rule is that “filing a notice of appeal . . . confers jurisdicin the court of
appeals and divests the districudoof its control over those aspects of the case involved in the
appeal.” Griggs v. Provident Consumer Discount C459 U.S. 56, 58 (1982). Jurisdiction is
not regained until the court of appeals issues its mandlat. v. DeFries129 F.3d 1293, 120
(D.C. Cir. 1997). However, the Federal Rules state that “[w]hile an appeal is permfingnfr
interlocutory order offinal judgment that grants . . . an injunction, the court may suspend,
modify, restore, or grant an injunction on terms for bond or other terms that secure the opposing
party’s rights.” Fed. R. Civ. P. 62(c3ge alscAyuda, Inc. v. Thornburgh919 F.2d 153, 47
(D.C. Cir. 1990) (Wald, J., concurring in part and dissenting in part). Rule 62(c) “catidies
inherent power of a court to preserve the status quo where in its sound discretion, the court
deems the circumstances so justifyChristian Science Reading Room v. City & Cty. of San
Franciscq 784 F.2d 1010, 1017 (9th Cir. 1986) (citations omitted). It does not, however,
“restore juisdiction to the district court to adjudicate anew the merits of the cadeClatchy
Newspapers v. Cent. Valley Typographical Union No.l4td Typographical Union 686 F.2d
731, 734 (9th Cir. 1982).

[I. RECONSIDERATION UNDER RULE 54(b)

Rule 54(b) of the Federal Rules of Civil Procedure states that “any orderthat .
adjudicates fewer than all the claims or the rights and liabilities of fewer Hhidwe parties . . .
may be revised at any time before the entry of a judgment adjudicating all the atairall the
parties’ rights and liabilities.” This rule authorizes a court to revise its intedoy decisions
any time prior to the entry of a final judgmen8.E.C. v. Bilzerian729 F. Supp. 2d 9, 13

(D.D.C. 2010). Relief upon reconsideration unBele 54(b) is available “as justice requires.”



Hoffman v. District of Columbja681 F. Supp. 2d 86, 90 (D.D.C. 2010). ibestay require
reconsideration when (1) “there was a patent misunderstanding of the, p&&je'svhere a
decision was made thaikceeded the issues presented,”“(Bhere a court failed to consider
controlling law,” or (4) “where a significant change in the law occurred afeedétision was
rendered.” Pueschel v. Nat’l Air Traffic Controllers’ Ass'r606 F. Supp. 2d 82, 85 (D.O.
2009).
V. ANALYSIS

DefendantsMotion [307] for Reconsideratiosoughtthe following modifications of the
Court’s November 16, 2011 Final Order (ECF No. 295):

(1) Modifying paragraph A.1, which requirédefendantso ensure that at least 8.5
percent of threeto five-yearolds are “enrolled” in special education and
related services under IDEA Part B, to requiedendantdso ensure that such
childrenare “identified as eligiblé, Defs.” Mot. Reconsideration [307] 1;

(2) Modifying paragraph B.10, which requiréefendantgo assign each family
served by Early Stages a “case managtrfoughout the screening
evaluation, eligibility determination, and Individualized Education Plan
(“IEP™) process, to requirdefendantgo assign a case manager only for the
evaludion, eligibility determination, and IEP procesd, at 1-2;

(3) Modifying paragraph B.12, which requireefendantsto open a satellite
location for Early Stagei® Southeast, D.C., to requidefendantso open the
location “East of the Anacostia Riverid. at 2; and

(4) Modifying paragraph B.16, which requireégefendantso accept all children
exiting IDEA Part C with identified disabilities or developmental delays as
“presumptively eligible” for Part B, to remove the “presumptively eligible”
requirement whe addingalternativelanguage.

Id. at 2
Over the course of briefing, defendants have droppedrémgilest for reconsideration of
certain issues, while plaintiffs have consented to certain other modificatiopscifiGally,

defendants have withdravtheir request to modify paragraph A.1 to refer to “eligibilitgther

! Defendantsalso sought revisianof the interim goals under subparagraphs A.1(a) and @8eDefs’ Mot.
Rewmnsideration [307]-610.
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than “enrollment.” Ded.” Reply [317] 2. The parties agree that paragraphs B.10 and B.12
should be modified in accordance witbfendantstequest. SeePIs.” Opposition [314] 1, Feb

17, 2012 see alsdDefs.” Reply [317] 1. They also agree that subparagraph A.1(b) should be
modified to reducelefendantstequired percentage increaselEA Part B enrollment from 1

to Y% percent per year. Pls. SReply [3211] 6, Apr. 19, 2012. Finally, plaintiffs and
defendant$iave agreed to a definition of the phrase “presumgiiggbility” in paragraph B.16.

Id. at 6-7.

In sum the parties have reached agreement on everyobraefendants’proposed
modifications to the November 16, 201In&li Order, witha singleexception. SeePIs.” Sur
Reply [21-1] 1. As to those modifications on which the parties agree, the Court finds that it has
jurisdiction to make these modifications pursuant to Rule 62(c) of the Federal Ru@silof
Procedure. None of these modifications wouldaterially alterthe status quo pending appeal,
nor do they involve readjudication of the merits of the case. Therefore, in the intéjastge,
and in light of the parties’ agreement on these points, the Courexeittise its discretion and
modify the Final Order as follows:

(1) Paragraph A.1(b) wilbe modified to state:

Increase the percentage of preschool children in the District of Columbia
enrolled in Part B by .5 percent in the first full year, starting onitbedf the

next month after the date of this Order, and an additional .5 percent each
subsequent year.

(2) Paragraph B.10 will be modified to state:

Defendants shall assign each family served by Early Stages a single staff
member to act as its “case manag#noughout the evaluatioreligibility
determination, and IEP process to ensure fhatlies have the necessary
information to understand the purposes and functions of all aspects of the
Early Stages process and procedures.

(3) Paragraph B.12 will be modifigd state:



Defendand shall open a satellite location for Early Stages east of the
Anacostia River that is able to perform the same functions of the central
location in order to better serve an area that has been recognized as
underserved, high-risk, ancpatential source of a large number of referrals.

(4) Paragraph B.16 will benodified to state:

Defendants shall accept all children exiting Part C who have identified
disabilities or significant developmental delays as presumptively eligible for
Part B in or@r to ensure that they do not experience a disruption in services.
Presumptivly eligible for preschool education means that the information
available at the time of the referral of a chifddhen he or she is nearly three
years old and is about to tranaitifrom Part C to Part-B-shall be presumed

to be sufficient to make a decision about the child’s eligibility for Part B
special education services, unless indicated otherwise by the Part BdBP T
The Part B IEP Team may find, after reviewing the information available at
the time of the referral of the child, thatditional data is needed in order to
make an eligibility determination. If the Part B IEP Tefamds that additional

data is needed in order to make an eligibility determination, the chitchota
begin receiving Part B services prior to an evaluation to determine the child’'s
eligibility for such services. In all casesgluding where the existindata are
sufficient and where the Part B IEP Team detersihat additional data are
needed, dfendants shall ensure that the Part B eligybdetermination is
completad prior to the child’s third birthday, so that children eligible for Part

B special education and related services experience no disruption in the
receipt of services.

The only remaining disputeaelates tasubparagrapi.1(a) of the Order, which requires
defendantsuntil the 8.5 percent Part B enrollment target is met, to “[ijncrease thbemurh
referrals of preschool children that defendants obtain by 25 percent in the first yeand an
additional 20 percent each subsequent year.” Order [295] 2.

Defendants arguthat subparagraph A.1(a)"singular focus on increasing referrals” is
counterproductive and “would not necessarily yield an increase in . . . childremlgeligr
IDEA Part B]” because the relationship between referrals and eligibiditpdt as direct as the
Court’s order presupposes . . ..” Defs.” Reply [3143.2 This referral requirement will also,
defendants contentidisplace resources away from effige screenings done in conjunction with
Defendants’ community partnersld. at 3. Finally, defendants argughat this provision of the

Order is, at present, irrelevant because Early Stages “has implemented sttembusiness
6



model where screenings additional to being conducted upon referral, may also be conducted
beforereferral by Defendants’ private and public partnersd. at 3. Plaintiffs counterthat
defendants areasking the Court to “revisit the District’'s deficient referral procesluaad
policies, which were thoroughly litigated at trial by both sides.” Pls."Raply [3211] 2.
Defendanthad “every opportunity at trial[] to offer evidence that satisfying papdgral(a)’s
numerical referral requirement would shift resourcesyafn@m screenings done by community
partners,” but, plaintiffs contenthey did not offer such evidence and cannot explain why the
referral requirement will operate as a barrier to their achievemehe8t5 percent enrollment
target. Id. at 4.

Upon consideration of the parties’ arguments, the relevant law, and the ecoire, he
Court will denydefendantsMotion as to this issueDefendants haveot demonstrated that the
Court’s numerical referral requirement in paragraph A.1(a) is based upon a nesamdieg of
the evidence presented to the Court in the parties’ motions for summary judgmietniadrthat
the Court’s Order went beyond the issues presented, that the Court failed to considéingontr
law, or that asignificant change in thelaw has occurred that warrants revisioh this
requirement. See Pueschel606 F. Supp. 2d at 85. In sum, justice does not require
reconsideration of thigrovision of the Final Order. Furthermore, the Court’s decision to require
defendantsas a meansf achieving its enrollment target, ¢emonstrate required percentage
increase in the number of referrals each year was based upon substantiakewidieacecord,
indicating both thatdefendants'referral practices were inadequate and that thesgequate
practices played aubstantialole in the District’'s low enroliment rateHowever, to the extent
that defendants believthat changed circumstagg warrant a modification of this, or another,
aspect of thénjunction, the proper path to procesdor defendantsonce the Court of Appeals

issues its mandate to the Court, to file a motion to modify or dissolve the injunctiothatAt
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time, the Court will permit limited discovery to evaluate the propriety of a modificafidimeo
injunction’s numerical, or other, requirements.
V. CONCLUSION

Accordingly, it is hereby

ORDERED that plaintiffs’ Motion [321] for Leave to Fila SurReply Brief to
Defendand’ Reply in Further Support of Motion for Reconsideration is GRANTED; and it is
further

ORDERED that dfendants’ Motion307] for Reconsideration is GRANTED IN PART
AND DENIED IN PART. Specifically, defendants’ Motion is GRANTED as to tequested
modifications to paragraphs A.1(b), B.10, B.12, and B.16. As to defendants’ request for
reconsideration of paragraph A.1(a) of the Final Order, defendants’ Motion is DENIE

SO ORDERED.

Signed by Royce C. Lamberth, Chief Judge, on April 25, 2012.



