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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DL, et al., on behalf of themselves
and others similarly situated,

Plaintiff s,
V. Civil No. 05-1437(RCL)

THE DISTRICT OF COLU MBIA, etal.,

Defendans.

N N N N N N N N N N N N

MEMORANDUM OPINION

Pending before the Court are the plaintiffs’ Motion for Class Certification a
Reinstatement of Findings of Liability and Order Granting Relief [358]; ldiatgfs’ Motion to
Amend the First Amended Complaint [359]; and the defendants’ Motion to Dismisadkol
Jurisdiction[365]. Upon consideration of these motions, the oppositlmreto, and all replies,
the Court GRANTS IN PART and DENIES IN PART the plaintiffs’ Motion for £3la
Certification and Reinstatementeindings of Liability and Order Granting Relief; GRANTS
the plaintiffs’ Motion to Amend the First Amended Complaint; and DENIES the defesidant

Motion to Dismiss for Lack of Jurisdiction.

BACKGROUND

Plaintiffs—residents of the District of Columbia and former preschool-age children with
various disabilities—filed suit in 2005, alleging that the District fadl to providéhema free
appropriate public education (“FAPET) violation of the Individuals with Disabilities Education

Act (“IDEA” or “the Act”).
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Congress enactetld IDEA“to ensure that all children with disabilities have available to
them a free appropriate public education that emphasizes special education eddeslates
designed to meet their unique needs and prepare them for furticatieduempdyment, and
independent living.”20 U.S.C.8 1400(d)(1)(A).In exchangdor federal fundingthe IDEA
requiresthat states and the District of Columbia “establish policies and proceduresite ens
that free appropriate public education [FAPE] . . . is available to disabled childRerd"ex rel.
Reid v.District of Columbia401 F.3d 516, 518 (D.C. Cir. 2005) (internal quotations omitted);
see als®0 U.S.C. 8§ 1412(a)(1)(A)Under the IDEA, “[sthool districts may not ignore disabled
students’ needs, nor may they await parental demands before providing speaictions”

Reid 401 F.3d at 518. Instead, the IDEA imposes an affirmative obligation on school systems to
“ensure that all children with disabilities residing in the State ... regardléss geverity of their
disabilities, and who are in need of special education and related services, #reddEdated,

and evaluated.’ld. at 519 (internal quotations omitted); § 1412(a)(3)(Ahe District’'s laws
implementing the IDEA require thahoe a potential candidate for special education services is
identified, the District must conduct an initial evaluation and make an eligibilityndietztion

within 120 days. D.C. Code 8§ 38-2561.02(a). The duties to identify, evaluate, and determine
eligibility for disabled children are collectively known as ‘t@&ild Find” obligation.

Children under three years of age who are identified, evaluated, and determiiésl elig
mayreceive earlyntervention services under Part C of the IDEA. For these children, the Act
requires a “smooth and effective” transition from Part C’s early intéreservices to Part B's
preschool special education programs. 20 U.S.C. § 1412(a)(9). A smoothemtigteff
transition is one that (1) begins no less than 90 days prior to the child’s third bi(@)dadyes

not include a disruption in services between Part C and Part B services; and (3) iReol\Rs



personnel. Pls.’s Mot. for Class Cert. and Reinstatement of Findings of hiabiiitOrder

Granting Reliefhereinafter Pls.’s Class Cert. Mot.], Ex. 6 (Expert &epf Carl J. Dunst, May

11, 2009), at 14 [hereinafter Dunst Report]; 34 C.F.R. § 303.209. The transition process must
includea conference between the chddamily and school officials to determine eligibility for
Part B services and to develop a transition plan and an Individualized Education Program
(“IEP”). The goal is “a seamaés transition between services” under Parts C and B éicthe

34 C.F.R. § 303.209.

When executed properly, the early intervention mandated by the IDEA “can work a
miracle,” allowingan estimated 780% of disabled children to ent&indergarten alongside
every other ordinary fivgearold—without needing fuhter supplemental special education.”
DL v. District of Columbia 845 F. Supp. 2d 1, 5 (D.D.C. 2011).

Theplaintiffs allegethat the Districhas denied this miracle to adarnumber of disabled
children. ®ecifically, the plaintiffcaverthat the Districhas engaged in a practicefailing to
identify disabled childrerfailing to evaluate and make eligibility determinations for identified
children, andailing to provide a smooth and effective transition frBart Cto Part Bspecial
education servicesAnd because they allegjeat the District’s failure ipervasive and systemic,
plaintiffs sought to represent a class of children who, like themselves, weed dpatial
education services by the District.

In August 2006, is Court certified a plaintiff clagaursuant to Federal Rudé Civil
Procedure 23(b)(2Hefining the class as

All children who are or may be eligible for special education and retatettes,

who live in, or are wards of, the District of Columbia, and (1) whom defendants

did not identify, locate, evaluate or offer special education and relatadesete

when the child was between the ages of three and five years old, inclusive, or (2)
whom defendants have not or will not identify, locate, evaloateffer special



education and related services to when the child is between the ages of three and
five years old, inclusive.

DL v. District of Columbia 237 F.R.D. 319, 324 (D.D.C. 2006).

Following extensive discovery on the District’'s IDEA performance through 2087,
parties filed cross motions for summary judgmente parties did not dispute thdhé systems
in place to serve the birto-five population in the District of Columbia were inadequately
designed, supported, and facilitated acroasy years.”DL v. District of Columbia 730 F.
Supp. 2d 84, 96 (D.D.C. 2010The District’s systemic failure to comply with the IDEA
resulted in yearly citations for noncompliance from the federal Offi&petial Education
Programgq“*OSEP”). Id. at97. Finding no genuine dispute that the District’s attempts to
identify, evaluate, and determine eligibility for disabled children werdeigaate, the Court
granted summary judgment on liability as to the plaintiff class’s Child Find cliaim.

Additionally, the parties agreed that “the procedures used by [the District] to screen
children exiting Part C were in many cases not necessary and delayedprof/sieschool
special education.’Id. at 98. Moreogr, these screening procedutegre unreliable and were
not always aligned with accepted practices in the field.” The Court therefore granted
summary judgment on liability as to the plaintiff class’s Part C to Part B transitiom did

As the data available at the time of suary judgment was limited tve period before
2007,summary judgment and the initial findings to the District’s liabilityverelimited to that
time period. On April 6 and 7, 2011, the Court held a bench trial to determine the District’s
liability for the period of 2008 through the trial date.

Based on evidence presented at trial, the Court found that the District provided specia
education services to less than 6% ofataltchild population, despite statistical projections that

the District should identifand serve at lea2%. DL, 845 F. Supp. 2d at 10. Of those disabled



children who weredentified, the District failed to provide tifyeevaluations to 25-45% and
timely eligibility determination$o 56.75%.Id. at 11. As for transitions from Part C to Part B
services, the District provided smooth and effective transitions for 8.22% ofechifd2008,
30.25% in 2009, and between 38-79% in 2010-20d1at 12. The Court noted the District’s
efforts to reform its special education services in response to this ditightit found that even
giventhose reforms, the District’s policies were inadequate to meet its obligatiossthad
IDEA. Id. at 15-17.Indeed notwithstanding its reform efforts, the District was cited by the
federal OSEP for noncompliance for each of the four years prior tolttigdt 17. Thus, the
Court foundthat the District’s failure to institute adequate Child Find practices resulted in the
denial of a FAPE to a substantial number of disabled children and tHaisthet failed to
comply withits legal duty to provide a smooth and effective transition to a significant portion of
disabled childrenld. at21-23. The Court also found that the District demonstrated bad faith or
gross misjudgment by knowingly failing to comply with the IDEA and therefaiatad Section
504 of the Rehabilitation Act, which prohibits discrintina in programs receiving federal
funding! 1d. at 23; 29 U.S.C. § 749(a).

Giventhese findings, the Court granted the plaintiff class declaratory retiefrgposed
a structuralnjunction enjoininghe District to comply with its legal obligations under the IDEA.
Id. at 24-30.

Two months after the April 2011 trial, and before this Court issued its final dectsgon, t
Supreme Court decidatfal-Mart Stores, Inc. v. Duke431 S. Ct. 2541 (2011), wdh clarified

the proper interpretation tfe commonalityrequirement foclass certification under Rule

! Section 504 of the Rehabilitation Act provides that “[n]o otherwise dgedlindividual with a disability . .shall,
solely by reason of her or his disability, be excluded from the partigipetj be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Fefiteatial assistance.” 29 U.S.C. §
794(a).



23(a)(2) WalMart involved a putative class of one and a half million women, all current or
former emploges of WalMart, alleging that the discretion exercised by their local supervisors
over pay and promotion matters violate[d] Title VII by discriminating rgfavomen.” 131 S.

Ct. at 2546. Noting that the pay and promotion decisions were made by thousands of
geographicallydispersed manags, the Court held that “[w]ithout some glue holding the alleged
reasondor all those decisions together, it will be impossible to say that exedion of all the

class member<laims for relief will produce a common answer to the crucial questigmas |
disfavored’ Id. at 2552 (emphasis in original). To establish commonality, the Court held that a
class must preseatcommon contention that isdpable of classwide resolutiefwhich means

that determination of its truth or falsity will resolve an issue that is central to thaéwafidach

one of the clans in one stroke.ld. at 2551.

Based in part on thé&/alMart decision, he District sought to decertify the class, arguing
that the plaintiff class improperly “bundled together [in their Conmplanultiple different
allegations of a variety of different provisions of the IDEA, the Rehabilitatnakd local
District of Colunbia law” and “amalgamat[ed] . a.variety of provisions of a single statutory
scheme.”DL v. District of Columbia 277 F.R.D. 38, 42 (D.D.C. 2011 effect, the District
argued that the IDEA could be violated in many different waystlzatdt was improper to
combine these multiple forms of IDEA violations in one broad class. The pwimsgponded
by seeking taecertify the class as four distinct subclasses, each consisting, resgectivel
disabled children that the District failed to (1) identify; (2) timely evaluate; (&) mméne
eligible; and (4) provide a smooth and effective transition from Part Grt@Rarvices.This
Court denied the District’'s motion, holding that each member of the plaintifficdassuffered a

common injuryhamely ‘denial of their statutory right to a &eppropriate public education.”



Id. at 45. Moreover, this Court held that the plaintiffs presented the common question whether
class members received a FARE aoted that the class members’ “differing allegations only
represent the differing ways in which defendants have caused class memensn injuy.”
Id. The Distict appealed.
On appeal, the United States Court of Appeals for the Disfricolumbia Circuit
reversed this Court’s certification of the plaintiff class, holding that
After Wal-Matrt it is clear that defining the class by reference to the Disrict
pattern and practice of failing to provide FAPEs speaks too broadly because it
constitutes only an allegation that the class members “have all sufferedt@wiola
of the same provision of law,” which the Supreme Court has now instructed is
insufficientto establish commonality given that the same provision of law “can be
violated in many different waysWakHMart, 131 S.Ct. at 2551. In the absence of
identification of a policy or practice that affects all members of the class in the
manner WakMart requres, the district court's analgsis not faithful to the
Court’s interpretation of Rule 23(a) commonality.
DL v. District of Columbia 713 F.3d 120, 126 (D.C. Cir. 2013)he Circuit therefore vacated
the class certification order and remanded the twages Court “for reconsideration of whether a
class, classes, or subclasses may be certified, and if so, thereafter tomeddiability and
appropriate relief.”ld. at 129.
On remand, the plaintiffs filed a motion seeking certificabbfour subclasses and a motion
to amend the complaint to reflect the subclasses. For its part, the District®ppob of the
plaintiffs’ motions and seeks to dismiss the complaint for lack of jurisdiction.Cbluet will

consider each of these motions in turn.

l. CLASS CERTIFICATION
A. Legal Standard

Class litigationis “an exception to the usual rule that litigation is conducted by and on
behalf of the individual named parties onlyCalifano v. Yamasak#42 U.S. 682, 700-01

(1979). Lest the exception swallow the rule, Federal Rule of Civil Procedurep@3em



prerequisites to class certification that “effectively limit the class claims te faoty
encompassed by the named plaintiff's clain&eh. Tel. Co. of Sw. v. Falco#b7 U.S. 147, 156
(1982). Thus, under Rule 23(a), the party seeking certification must demotisitate
(1) the class is so numerous that joinder of all members is impracticable
[numerosity];
(2) there are questions of law or fact common to the class [coalitydn
(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the cldsgicality]; and
(4) the representative parties will fairly and adequately protect the interests
of the clasgadequacyy].
Fed. R. Civ. P. 23); see alsdValMart, 131 S. Ct. at 2551 A party seeking class certification
must affirmatively demonstrate his compliance with [Rule 23J))addition to meeting each of
these prerequisites, the class must fit at least one of the three ‘dgsesibed in Rule 23(b).
Here, plaintiffs seek certification under 23(b)(2), which applies when “thig ppposing the
class has acted or refused to act on grounds that apply generally to the clestdjrsal t
injunctive relief or corresponding decory relief is appropriate respecting the class as a
whole.” Fed. R. Civ. P. 23(b)(2).
Once a class is certifie®Rule 23provides district courts with “ample toolsd manage
the class.Marisol A. v. Giulianj 126 F.3d 372, 379 (2d Cir. 1997). One such tool is the ability

to certify subclasses that must independently meet the requirements oBRwie &re treated as

separate classesed. R. Civ. P. 23(c)(5NI.D. ex rel. Stukenberg v. Perrg75 F.3d 832, 848

2 In the @mplaint, theplaintiffs seek individual and compensatory damages; howeverlain¢iffs maintain that
“[tlhe principal purpose of this litigation has been to obtain injunctheedeclaratory relief.” Pls.’s Class Cert. Mot.
at 35 n.11.In the class ceffication motion the plaintiffs’ ask that this Court considely whether the subclasses
can be certified under Rule 23(b)(2) for liability and injunctive resiéier which the plaintiffsnaymove for
certification of aRule 23(b)(3) clask®r monetarydamages There is no question that certification of hybrid classes
is permittedunder Rule 23 See, e.g Eubanks v. Billington110 F.3d 87, 96 (D.C. Cir. 1997) (holding that a district
court “may adopt a ‘hybrid’ approach, certifying a (b)(2) clas®dke claims for declaratory or injunctive relief,
and a (b)(3) class as to the claims for monetary relief, effectively gga(ti(8) protections including the right to

opt out to class members at the monetary relief stagéti®. Court will considertte plaintiffs’ motion for (b)(3)
certification ifit is filed. The plaintiffsshould carefully consider whetha(b)(3) can be maintained under Rule 23
prior to filing the motion



(5th Cir. 2012) (remanding to district court for “a rigorous analysis regardiethehthe class
claims of each of the subclassesetsdhe requirements of Rule 23Certification of subclasses
is particularly suitablén a case such as this, where each subctasssists of smaller groups of
children, each of which has separate and discrete legal claims pursuant togodetitarial and
state constitutional, statutory, and regulatory obligations of the defendfdsiSol A, 126
F.3dat378. In the end, “as long as each subclass is homogeneous, in the sense that every
member of the subclass wants the same relief, and each subclass otherwise lsatisfies t
requirements for certifying a class, so that each could be the plaintdficlaseparate class
action, theres no objection to combining them in a single class actidofinson v. Meriter
Health Servs. Employee Ret. Pla02 F.3d 364, 368 (7th Cir. 2012).

B. The Proposed Subclasses

Plaintiffs propose certification of the following subclasses:

SUBCLASS 1 All children, who, when they were or will be between the ages of three and five,
were or will be disabled, as defined by the IDEA, lived or will live in, or wereilbbe/wards

of, the District of Columbia, and were not or will not be identified and/or déoictatr the

purposes of offering special education and related services;

SUBCLASS 2 All children, who, when they were or will be between the ages of three and five,
were or will be disabled, as defined by the IDEA, lived or will live in, or wereilbbe/wards

of, the District of Columbia, and did not or will not receive a timely initial evaluatothie
purposes of offering special education and related services;

SUBCLASS 3 All children, who, when they were or will be between the ages of three and fiv
were or will be disabled, as defined by the IDEA, lived or will live in, or wereilbbe/wards

of, the District of Columbia, and did not or will not receive a timely determinatiolgabibty

for special education and related services]

SUBCLASS 4 All children with disabilities, as defined by the IDEA, who lived in or will live
in, or are or will be wards of, the District of Columbia, and who participated or whitipate in
early intervention programs under Part C of IDEA, and who paatetghor will participate in
preschool programs under Part B, and who did not or will not have a “smooth and effective”
transition from Part C to Part B by the child’s third birthday.



C. Rule 23 Analysis

Certification of the proposed subclasses is properibtitys Court “is satisfied, after a
rigorous analysis, that the prerequisites of Rule 23(a) have been sati$flablMart, 131 S. Ct.
at 2551. In additionhe Court must determine whether the subclasses gamoperly certified
under Rule 23(b)(2)The Court will also briefly address the District’'s argument that the
subclasses amot sufficiently definite and the plaintiffs’ request for reinstatemeriteo€Court’s
prior liability determinations and remedial order

i. Numerosity

Rule 23(a)(1) requirethat “the class [be3o numerous that joinder of all members is
impracticable.” The plaintiff “need not provide the exact number of potential class members in
order to satisfy this requirement,” and “numerosity is pneed at a level of 40 members.”

Bynum v.District of Columbia214 F.R.D. 27, 33 (D.D.C. 2003). Aside frotass size,

plaintiffs must demonstrate Rule 23(a)(1)’'s core requirement that joinder igaticable.
Demonstrating impracticability of joindedbes not mandate that joinderadf parties be
impossible—only that the difficulty or inconvenience of joining all members of the class make
use of the class action appropriat€ént. States Se. & Sw. Areas Health & Welfare Fund v.
Merck-Medco Managed Care, L.L.(504 F.3d 229, 244-45 (2d Cir. 2007).

The first subclass includes all disabled children in the District who have not beeiiland w

not be identified as candidates for special education services under the liDjtat one year,
2008, the plaintiffsexpert estimates that the District failed to identify at least 1,152 disabled
children. Pls.’s Class Cert. Mot., Ex. 3 (Tr. Transcript, Apr. 6, 2011), at 7882 Class Cert.
Mot., Ex. 2 (Direct Testimony of Carl J. Dunst, Mar. 16, 2011), at 8. The second subclass,
children who did not and will not receive initial evaluations within 120 days of referral

numbered at least 514 in 2010. Pls.’s Class Cert. Mot., Ex. 4 (Early Stages Scoréeasd)

10



Class Cert. Mot., Ex. 5 (Direct Testimony of Dr. Leonard A. Cupingood, Mar. 15, 2011)
[hereinafter Cupingood Testimonygldle 6 Subclass threeshildren who did not and will not

receive eligibility determinations within 120 days of referral, includedastl1,057 children in

2008 through 2010. Cupingood Testimony at 8, table 3. The final subclass, children who did not
and will not receive a smooth and effective transition from Part C to Part Beserwicluded

163 children in 2008. Dunst Rep. at 16.

In just the limited timeframes highligitd above every subclass far exceeds the threshold
number of 40. Moreover, pursuit of individual actions on behalf of the class members would be
impracticable.Several of the relevant factors to impracticab#itfinancial resources of class
members, the ability of claimants to institute individual suits, and requests fpeptios
injunctive relief which would involve future class membeRgbidoux v. Celan©87 F.2d 931,

936 (2d Cir. 1993)-are present here.

The IDEA ensures a free and appropriate educ#bidime District’s youngest and most
vulnerable pupils, many of whom are “indigent and unable to obtain legal servitiess’ Class
Cert. Mot. at 20.This litigation is thus arexampleof the “[e]Jconomic reality . . . that
petitionets suitfmust] proceed a a class action or not at allBisen v. Carlisle & Jacquelin
417 U.S. 156, 161 (1974Moreover, the class seeks prospective relief for future class members,
whose identities are currently unknown and who are therefore impossible t&gsne.g.,

Olson v. Brown284 F.R.D. 398, 408 (N.D. Ind. 2012)F]uture members make joinder
inherently impracticable because there is ng teaknow who they will be” andthe inherently
transitory nature of the class members makes their joinder igla,amonelass suit impossible,
since only a portion of the class will have standing togatieir claims at any one timé.’And

class litigation of these claims is an efficient use of judicial resources andgs@/niform

11



redress of the plaintgf common grievancesAccordingly,the Court finds the numerosity
requirement of Rule 23(a)(1) satisfied.

ii. Commonality

Commonality—the “crux” of theSupreme Court'$ValMart decision and the basis of the
Circuit’'s opinion—exists when “there are questions of law or fact common to the clésd."R.
Civ. P. 23(a)(2).In WalMart, the Supreme Court clarified that it is not commoestionghat
matter so much as the “capacity of a classwide proceeding to generate canswensapt to
drive the resolution of the litigation.WalMart, 131 S. Ct. at 2155 (internal citation omitted)
(emphasis in original) The search focommonality is complicatebecauséat a sufficiently
abstract level of generalization, almost any set oidaan be said to display commonality.”
Love v. Johannst39 F.3d 723, 729-30 (D.C. Cir. 2006) (quotiggrague v. Gen. Motors
Corp., 133 F.3d 388, 397 (6th Cir.1998)). Courts must therefore be careful to avoid certification
based on superficial commalities (e.g.,that all plaintiffsareresidents of the District of
Columbig orthe mere assertion that class members have suffered a violation of the same
provision of law (e.g.that all plaintiffsthe havesuffered an IDEA violation) WalMart, 131 S.

Ct. at 2551. Rather, to satisfy Rule 23(a)(2), the resolution of the common question of law or
fact must‘resolve an issue that is central to the validity of each one of the claims imakee"st

Id. In other words,lass members must have suffered the same ifguthe same reasgiuch

as a uniform policy or practice that is illegédl. This is especially key inases such as this
where plaintiffs allege widespread wrongdoing by a defendant beaduadorm policy or

practice that affects all class membeBL, 713 F.3d at 128, bridges the gap between individual
claims of harm and the “existence of a class of persons who have suffesachthejury as that

individual,” WalMart, 131 S. Ct. at 2553.

12



Applying these principleshe Circuit held that the class previously certified in this case
lacked commonality because the “harms alleged to have been suffered by tifésgiane
involve different policies and practices at different states of the Dist@tild Find and FAPE
process” and were linked together only by violation of the same provision of lalldEhe DL,
713 F.3d at 127. As originally certified, then, the class was overbroad, based upon “multiple,
disparate failures to comply with the District’s child find ghlions,” ather than a “common
true or false question that can be answered for each of thedifferent claims of harm.ld. at
128.The Circuit explained

For some plaintiffs, for example, the alleged harm suffered is due to lilve fai

the District to have an effective intake and referral process; for others the alleged

harm is caused by the Distristfailure to offer adequate and timely education

placements to implement individual education plans (“IEPs”); for still others, the

cause is th absence of a smooth and effective transition from early intervention
programs to preschool prograrhs.

Subclasses divided according to specific IDEA violations solves the broadnessrprobl

indeed, plaintiffsproposal directly tracks the specific harms identified by the CifcHiach

% This echoes the holding of the Seventh Circuitdmie S. v. Milwaukelub. Sch 668 F.3d 481 (7th Cir. 2012), a
case cited in the Circuit’s opinion and relied upon by the District. Asipisent case, the district courdamie
S.certified a broad class of disabled children who suffered violationg@dDEA. TheSeventh Circuit, based on
WalMart, reversed, stating:
To illustrate the commonality problem in the certified classsictan two hypothetical students
within the class: one has a disability and would be eligible fiecial education but has never
been dentified as being disabled nor gone through the IEP process; anothedentifed as
disabled and received a timely IEP meeting, but the child’s parents diderat Hie IEP meeting
and were not notified of their right to do so. Both scenarios invablations of the IDEA, but
what common question can be answered that would assist the court in di@giiPSs liability
for each? On the plaintiffs’ theory, that question is something lilee Bid MPS fulfill its IDEA
obligations to each child? But while that generic questicuisly a part of both childremclaims,
it must be answered separately for each child based on individualized asi@stiact and law,
and the answers are unique to each child’s particular situation.
Jamie S 668 F.3d a#98.

*In fact, the proposed subclasses parallel the District’s argument to tiét.Citere, the District argued that the
original class improperly combined “failures in four distinct adstmative functions: (1) identification of a child as
one paentially needing services, (2) location of that child, (3) evaludtiopotential services, and (4) if necessary,
provision of services.DL, 713 F.3d at 126.

13



proposed subclass poses the question whether the District’s policies wereatefuall a
specific statutory obligation under the IDE&tated differently, eacsulclass alleges a uniform
practice of failure that harmed evesyiclass member in the same way. Specificahg first
subdass seeks to litigate whether the District fulfilled its statutory duty to havetieéfeolicies
and procedures to identify disabled children; the second subclass asks whetligritie D
fulfilled its obligation to timely evaluate identified children; the third subclasstipmesvhether
the District performed its duty to provide timely eligibility determinations; andatet
subclass seeks resolution of whether the District provided smooth and effectsigdns
between Part C and Part B services as required by the IDEA. Every subatagsetients a true
or false question that is dispositiveitsf respectivelaim.

Two distinctions between the present claims and thoS¢akMart further underscore
the commonality in the proposed subclasses.

First, theTitle VII claims atissue inWalMart depended upon “the reason for [each]
particular employment decisiorWalMart, 131 S. Ct. at 2552, and the Court emphasizat
each store manager was permitted to use “their own subjective criteria whemgelecti
candidates,id. at 2546. Absent a uniform policy of discrimination, the Court found it
impossible to establish the same discriminatory Brasng managers from over 3,000 stores
throughout the entire country. By contrast, resolution of the present claims turns av@bjec
statutorilydefined obligations that lack the amorphous quality déNil decisions The
plaintiffs do not seek to litigate the merits of individual, fagpecific IDEA claims—whether a
particular IEP was sufficient, for instaredut whether the Distriggenerallymet itsstatutory
obligatiors to disabled children under the IDEA. Where there is a statutory obligation to act

there is a significant difference between challenging the inadequacy or corajietetb enact

14



policies and proceduresd allegingan erroneous application of a policy to individuals. For this
reason, even aft&alMart, courts have properly certified classes challenging uniform practices
of failure or inaction.See, e.gParsons v. Ryar289 F.R.D. 513, 521 (D. Ariz. 2013) (fiimg)
commonality in class of state inmates alleging delibenalierence to medical needs “where

all inmates are subjected to Defendaicsions or lack thereof, because they have the sole
respomsibility for health care policy); Brooklyn Ctr. for Independence of the Disabled v.
Bloomberg 290 F.R.D. 409 (S.D.N.Y. 2012) (finding commonafiy a class challenging a
“City-wide policy and [the cityg]alleged failure to take into accouhe needs of disabled

citizens” despite the fact “the class mardbhave diverse disabilities and will not all be affected
by the alleged omissions in . . . the samag’).

Second, the fact that the development and administration of the District's IDEA
proceduresirecentralized in two closelyelated agenciesDistrict of Columbia Public Schools
(“DCPS”) and the Office of the State Superintendent of Educ§t@8SE")y—distinguishes this
case fromWalMart. A critical reason why the absence of a general policy was fatal to
commonality inWakMart is that the plaintiff class sought to challenge “literally millions of
employment decisions” made by the independent managers of more than 3,000V&tbkéat,

131 S. Ct. at 2552. The Coumtlicatedthatsome part of the class could successfully
demonstrateommonality if there were common claims*discriminatory bias on the part of the
same supervisdr Id. at2551. This case is analogous to that scenario: disabled children in the
District are subject to failures and inadequacies caused by the same agen&SSE has final
responsibility for developing and ensuring compliance tghDistrict’'sIDEA policies which
areimplemented by DCPSIn 2009, and as a direct result of this litigation, @®SE and DCPS

reorganizedhe District'sEarly Stages CenteDL, 845 F. Supp. 2d at 13.he Center, directed
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by Dr. Nathaniel Beers, oversees the vast majority of screenings, tevaduand eligibility
determinations, and controls 95% of all transitions from Part C to Part B @lass @rt. Mot.,
Ex. 11 (Trial Tr., Apr. 6, 2011), at 169—70, 20@EA practices in the District, unlike the
thousands of managers\ivialMart, are highly centralized and within the purview of a single
decisionmaker.

Thus, because each subclass presentsxenoo contention that can be resolved with
“one stroke,” and given the factual distinctions frdval-Mart, this Court findghe commonality
requirement satisfied.

iii.  Typicality

The third prerequisite for class certificatietypicality—shifts the focus from the
characteristics of the class to the preferred qualities of the class repressniapicality
requires that “the claims or defenses of the representative parties are tygieatlafrhs or
defenses of the class.” Fed. R. Civ. P. 23(a)8hamed plaintiff's claim is typical “if it arises
from the same event or practice or course of conduct that gives rise to a clairthef atass
member’s where his or her claims are based on the same legal th®tawart v. Rubin948 F.
Supp. 1077, 1088 (D.D.C. 1998i'd, 124 F.3d 1309 (D.C. Cir. 1997). The Rulguiees that
the named plaintiff’ claims be typical, not identical, and as such, this Court has tbend
typicality requirement satisfiedhere “at least one named plaintiff has a claim relating to each
challenged practice for which relief is [soughtld” That standard is easily met here.

As tothe first subclass, named plaintiffstDand JB. allege that, despite being explicitly
informed of their disabilities, the District failed to identihem as potential candidates for

special education services. Sec. Am. Comp. {{ 7-15, #1F42example, the District received

® The Court will grant the plaintiffs’ Motion to Amend the First AmendednPaint, see Seicin IIl, infra, and thus
cites to the Second Amended Complaint.
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notice of D.L'’s “significant behavioral and emotional problems” in June 2004, but did not
identify D.L. as an IDEA candidate until more than a year later in August 200%16, 9, 15.
The claims of named plaintiffs.F. and H.W. are typical of the second subclass as botfealle
that they did not receiveitial evaluations within 120 days of refered required by the IDEA
and D.C. law.Id. 11 65-73, 27-30. T.F., for instance, allees despite aeferralfor an
evaluation in September 2003, the District failed to evaluate him until July 200%Y 66, 73.
The claims of the third subclass are typified by the claims of named plaintiffsHDW., J.B.,
and T.F, who all allege that the Distrithiled to provide timely eligibility determinationdd. 1
14-15, 29-30, 45-50, 7#inally, named plaintiffs X¥. and T.L.both allege that the District
failed to provide a smooth and effectivansition from Part C to Part &rvices Id. 1123-24,
34-38.In X.Y.’s case, the District properly convened a transition meeting whernwé&ytwo
years, eight months old, but failed to ensure that he was transitioned to the PartaiBhpro
causing a ongear disruption of services after¥’s third birthday. Id. { 23-25.

For each subclass, there is a sufficient nexus between the claims of the nantiéd plain
and the claims of the class. The Court therefore finds the typicality eewgnt satisfied.

iv. Adequacy

The final prerequisite to class certification, adequacy, reqaifeslingthat“the
representative parties will fairly and adequately protect the interests ofa§s.” Fed. R. Civ. P.
23(a)(4). Thereare two criteria for adequacy: “1) the named repn¢ative must not have
antagonistic or conflicting interests with the unnamed members of the cld<®), the
representative must appear able to vigorously prosecute the interests afghibrolagh
qualified counsel."Twelve John Does Ristrict of Columbig 117 F.3d 571, 575 (D.C. Cir.
1997). The District does not allege that there are canfjiénterests between the named

plaintiffs and the subclasses or that the named plaintiffs appear unable to vigotigaséythis
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case; rathethe Distrct argueghat because the named plaintiff's claims are met argument
this Court rejectsSectionll.A, infra—they areper senadequate.The Court disagrees.

In support of its position, the Distriotlies ona case from the Seventh Circuit, holding
that although the mootness of a named plaintiff's claim “does not automaticallalifigdpim
from serving as class representative, since it does not timalselit moot . . ., it mas him
presumptively inadequate” under Rule 23(a)@ulver v. City of Milwaukee277 F.3d 908, 912
(7th Cir. 2002). BuCulveris factually distinct from the present case.Clulver, the named
plaintiff brought suit on behalf of whit®enwho had been allegedly discriminated against by
the Milwaukee Police Bpartment.ld. at 909. The named plaintiff, whose request for an
application was denied, sought to certify a class “not only of other white males reqosst for
job applications had been turned down but also white males who had somehow succeeded in
aplying but had not been hiredld. at 910. Thalistrict court initially certified one clasbut
later held that the class had to be divided into two subclasses—those whoatitlatyapply
and those who did+r part because Mr. Culver was not an adequate repagiserfor those who
actually completed the application process but were not hidedt 911-12. Holding that Mr.
Culver was not an adequate representdtiveitherclass, the Seventh Circuit relied, not only on
the mootness d¥ir. Culver’s claim, but alson the facthathe “pursued the suit in a most
lackadaisical manner” and did “nothing to move the case forward excepffliey of frivolous
motions.” Id. at 912. In other words, Mr. Culver failed to meet the second pfahg test for
adequacy: he did not “appear able to vigorously prosecute the interests ofslielalas/e John
Does 117 F.3d at 575. The lack of adequacZulverwas buttressed by two additional facts:

(1) “no member of the class [had] any intetesyond that of a curious onlooker in pursuing
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[the] litigation”; and (2) “the refaal of the class representatiséawyer to cooperate in dividing
the class into subclasse€tlver, 277 F.3d at 912-13.

By contrast, the named plaintiffs and clasartsel in the present case have displayed a
strong commitment to resolving this case, respondiny teeelopments in a timelgnd
professional fashion. The named plaintiffs in this case simply do not display thd&titalf
interest and unfamiliaritwith the suit” that is typically required to reject class certification for
lack of adequate representatiddarris v. Koenig 271 F.R.D. 383, 391 (D.D.C. 2010) (internal
guotations omitted). The Court therefore finds that Rule 23(a)(4) is satisfied.

The District also argues that class counselaslequate under Rule 23(g), which requires
appointment of class counsel that will “fairly and adequately representdinesits of the class.”
The District raises this objection despite acknowledging that “[p]laintiffshsel is experienced
and knowledgeable in relevant respects,” Défg’n at 33, but claims that “counsel
nevertheless does not satisfy the requirements of the rule beltaysotnot have the financial
resources to adequately represent the claks)h support of this claim, the District
astonishingly cites an affidavit filed lmyass counsel Bruce J. Terris in another c8akgzar v.
D.C., stating that his firm faced substantial financial hardship as a result ofghiet™> refusal
to identify and payndisputedattorney’s feesSalazar v. strict of Columbia Civil No. 93-

452, Pls.’s Opp’n to Def.’s Mot. for Ext., ECF No. 1811, ExAffidavit of Bruce J. Terris,

Apr. 10, 2013)see also SalazaOrder, July 3, 201ECFNo. 1835, at 3 (invoking

“fundamental fairnes4o question the District’s justification for “denying Plaintiffs . . . the
money to which they will ultimately be paid in the future when they urgently needegoa

now.”). The District isa direct cause of the financial hardship that they now argue disqualifies

counsel from representing the plaintiff class in this cée.Court rejects this argument as it
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runs afoul of this jurisdiction’s chutzpah doctrirfeeg e.g, Marks v. Commissiong®47 F.2d

983, 986 (D.C. Cir. 1991) (invoking the doctrine in case of fugitives from criminal prosecution
arguing that inadequate efforts were made to find and notify them of tax delinjjudadyor

Ins. Co. v. Schnabel Found. Co., lf@46 F.2d 930, 937 n.5 (D.C. Cir. 1991) (“[Th]e legal
definition of chutzpah: chutzpah is a young man, convicted of murdering his parentsgué® ar
for mercy on the ground that he is an orphan.”). Class counsel has prosecuted thithcase
great professional ability and easily satisfies the requirements oRR{gde

v. Rule 23(b)(2)

Rule 23(b)(2) sets forth two basic requirements: (1) the party opposing the akiss m
have “acted, refused to act, or failed to perform a legal duty on grounds generadigtdepb
all class members,” and (2) “final relief of an injunctive nature or a corresgpddclaratory
nature, settling the legality of the behavior with respect to the class asea minst be
appropriate.”Fed. R. Civ. P. 23(b)(2); 2 William B. Rubenstein, Newberg on Class Actions §
4:26 (5th ed.). As to the first point, each of the four pseplcsubclassesserts that the District
failed to meet its statutory obligations under the IDEA to ensure identificiitioely evaluation,
timely eligibility determination, and effective transition from early intervensiervices to
preschookpecial ducation services, respectively. On the second requirebesrayse each
class alleges a uniform harm (e.g., not being identified, evaluated, detdretigible, and
afforded a smooth and effective transition), injunctive relief requiringitttead to perform its
statutory duty will “settl[e] the legality of the behavior with respect to the elasswhole,Fed.
R. Civ. P. 23(b)(2).Stated inWal-Mart terms, certification of a (b)(2) class in this case is
appropriate because the District’'s conduct is “such that it can be enjoinedavedesilawful

only as to all of the class members or as to none of th¥vaFMart, 131 S. Ct. at 2557.
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Relying onthe Seventh Circuit’s opinion tramie S the District argues thatjunctive
relief such as that previously imposed by this Court “merely estabbstyestem for eventually
providing individualized relief.”Def.’s Opp’n to PIs.’s Mot. for Class. Cert. & Reinstatement of
Findings of Liability and Order Granting Relief, ECF No. 370, aftreinafter Def.’s Opp’n]
(quotingJamie S 668 F.3d at 499). The District’'s argument—and its relianclaone S—is
incorrect. The district court’s injunctive remedy Jamie Sestablished a “hybrid IEP team” of
“individuals from diverse professional backgrounds” to evaluate each claslsarte determine
whether there was a denial of FAPE, and if so, to determine whether cotopgssavices were
appropriate.Jamie S. v. Milwakee Pub. SchNo. 01-C-928, 2009 WL 1615520, at *28—*35
(E.D. Wis. June 9, 2009gacated 668 F.3d 481 (7th Cir. 2012). THestrictcourt’s
acknowledgement that the type and scope of compensatory services would benddtbased
upon the “unique needs and circuarges of [each] class membet” at *33, was
fundamentally incompatible with Rule 23(b)(2)’'s requirement of indivisible injuactlief.

The Seventh Circuit thus held that (b)(2) certification was inappropriate babausetricate
remedial scheme” amounted to each class member receiving “a different or decladgorgnt
against the defendantJamie S 668 F.3d at 499.

By contrast, each of the subclasses in the present case seeks declaratory awe injunct
relief that will apply equally to all class members. This is unlikelémie Sinjunction, which
required “thousands of individual determinations of class membership, liakbidi\g@propriate
remedies.’Jamie S 668 F.3d at 499The aim of the subclasses he#® rectify the District’s
systemidailure to complyfour specificstatutory duties to all class membeifits the prototype

of the (b)(2) class, which is the “most frequent][] . . . vehicle for civil rigtti®as and other
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institutional reform cases thiagceive class action treatmenBaby Neakx rel.Kanter v. Casey
43 F.3d 48, 58-59 (3d Cir. 1994). The Court therefore finds Rule 23(b)(2) satisfied.

vi. Definiteness

The District asserts that class certification shoulddsged because the proposed
subclasses are fatally indefinitBefiniteness is not mandated by Rule 23 but is a judicial
creation requiring that the class be (1) “adequately defined;(ridlearly ascertainable.” 1
William B. Rubenstein Newbergon Class Actions 8§ 3:3 (5th ed.). The latter requirement for
precise ascertainability of class membeigtended to protect absent plaintiffs by enabling
notice ando protect defendant$y enabling a final judgment that cleartientifies who is
bound by it.” Id. § 3:7. Butin a 23(b)(2) class, notice is not required, Fed. R. Civ. P.
23(c)(2)(A), and defendants agenerallybound by any injunction imposed by the court. Itis
therefore fot clear that the implied requirement of definiteness should apply tB{dg?2)
class actions at all. Newberg8 3:7. For these reasons, the First and Tenth Circuits do not
requireprecise ascertainability faertification of (b)(2) classeSee Shook v. El Paso Cnty86
F.3d 963, 972 (10th Cir. 2004affe v. PowersA54 F.2d 1362, 1366 (1st Cir. 1972). On the
other handthe Fifth, Sixth, and Seventh Circuits havaditionallyassessed the definiteness of
all classes, including (b)(2) classes seeking oninctiverelief. See, e.g., Romberio v.
Unumprovident Corp 385 F. App’x 423, 430 (6th Cir. 200Bdashunas v. Negle§26 F.2d
600, 603 (7th Cir. 1980peBremaecker v. Sho#33 F.2d 733, 734 (5th Cir. 197@ut while
these circuits havperfunctorilyapplied theascertainabilityequirement, none of them examined

whether the requiremeshouldexist in (b)(2) classe$.Indeed, the district courts within these

® Still other circuits have affirmed certification of classes similar to thpgsed subclasses in this case without even
addressing the ascertainability of the claSee ,e.gMarisol A.v. Giuliani, 126 F.3d 372, 375 (2d Cir. 1997)
(affirming certification of class consisting of “[a]ll children whieear will be in the custody of the New Yorkty{
Administration for Childrers Services (“ACS”"), and those children who, while not in t&ady of ACS, are or

will be at risk of neglect or abuse and whose status is or should be kmév@s.”); Baby Neal43 F.3d at 54
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circuits that have directly considered the issue lagytied the requirement “more flexibly in
situations where individual notice to class members is not required, such as ®qtstile
relief.” Haynes v. DartNo. CIV.A. 08 C 4834, 2009 WL 2355393, at *4 (N.D. Ill. July 29,
2009);see alsdstewart v. Cheek & ZeehandeldrP, 252 F.R.D. 387, 391 (S.D. Ohio 2008);
Midwest Cmty. Council, Inc. v. Chicago Park DiS7 F.R.D. 457, 460 (N.D. lll. 1980)
(“Moreover, when, as here, defendamalteged policies and practices shape the contours of the
class, attacks on its definiteness are not entitled to weighty congidgyadvided all other
requirements for class certification are established.”).

Because the rationale fprecise ascertainabilitg inapposite in the 23(b)(2) context, this
Court agrees with the First and Tenth Circuits thest ot required in casesch as this where
only injunctive relief is sought and notice is not requiréeeFloyd v. City of New Yorkk83
F.R.D. 153, 172 (S.D.N.Y. 2012)It‘would be illogical to require precise ascertainability in a
suit that seeks no class damagesThisis consistent with the intent of the drafters of Rule
23(b)(2), who explicitly endorsed its use in cases such as thishidlétnge widespread illegal
practices because the class members are often “incapable of specific enamfdrdiioComm.
Notes to Rule 235ee alspe.g, Baby Neal 43 F.3dat 58-59 (“[The] injunctive class provision
was designed specifically for civil rights cases seeking broad declacatmjunctive relief for a
numerous and often unascertainable or amorphous class of persons. . . . [[|njunctive actions,
seeking to define the relationship between the defendant and the ‘world at laligestally
satisfy [therequirements of Rule 23(b)(2)]”) (internal quotations and citations omitted).

The other component of definitenessaailequately defined classs ‘designed primarily

to help he trial court manage the classy avoiding amorphous or subjectislass definitions

(finding class certification proper for “all children in Philadelpiviao have been abused or neglected and are or
shouldbe known to the Philadelphia Department of Human Services.”).
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that make it “impossible to determine who r99not a member of the clas®igford v.
Glickman 182 F.R.D. 341, 346 (D.D.C. 1998). On this point, the District argues that the
subclass definitions are “administratively burdensome” because theidagritepend on
subjective criteria and require extensive factual inquiry to determine ctambenship.’Def.’s
Opp’nat31. Although the definitions may appear amorphous at first glance, each has an
objective and readildiscernible meaning. For example, seaeondandthird subclasses consist
of children who did not receive “timely” evaluations or eligibility determinatioBat timeliness
does not, as the District argues, require “an individualized inquiry into the fabist igrticular
child’s case.’'Def.’s Opp’n at 31.Rather, it is defined by statuteany evaluation or eligibility
determination made morkan 120 days from identification is untimely. Likewise, a “smooth
and effective” transition between Parts C and B of the IDEA is objectiediyati as one that
(1) begins no less than 90 days prior to the child’s third birthday; (2) does not include a
disruption in services between Part B and Part C services; and (3) involvBspeeasbnnel.

Every class definition is sufficielgtobjectivefor determination of whether a particular
individualis a member of the class. The Court therefore finds that the subclasses aentuyffi
definite.

D. Certified Subclasses

Having found all requirements of Rule 23 satisfied, the Court will certify thewolh
subclasses:

SUBCLASS 1 All children, who, when they were or will be between the ages of three and five,
were or will be disabled, as defined by the IDEA, lived or will live in, or wereilbbe/wards

of, the District of Columbia, and were not or will not be identified and/or located for the
purpcses of offering special education and relaexvices.

REPRESNTATIVES: Subclass 1 shall be represented by named plaintiffs D.L. and J.B.

SUBCLASS 2 All children, who, when they were or will be between the ages of three and five,
were or will be disabl#, as defined by the IDEA, lived or will live in, or were or will be wards
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of, the District of Columbia, and did not or will not receive an initial evaluation nvitBD days
of the date of referrdbr the purposes of offering speceucation and related services.

REPRESNTATIVES: Subclass 2 shall be represented by named plaintiffs T.F. and H.W.

SUBCLASS 3 All children, who, when they were or will be between the ages of three and five,
were or will be disabled, as defined by the M#ved or will live in, or were or will be wards

of, the District of Columbia, and did not or will not receivéesiermination of eligibility within

120 days of the date of referfal specialeducation and related services.

REPRESNTATIVES: Subclass 3 shall be represented by named plaintiffs D.L., H.W., and T.F.

SUBCLASS 4 All children with disabilities, as defined by the IDEA, who lived in or will live
in, or are or will be wards of, the District of Columbia, and who participated or whitipate in
early intervention programs under Part C of IDEA, and who participated or witlipaté in
preschool programs under Part B, and who did not or will not have a “smooth and effective”
transition from Part C to Part B by the child’s third birthday.transition shall be considered
“smooth and effective” if (1) the transition begins no less than 90 days prior to tiiis tild
birthday; (2) the child is provided with an IEP listing both the type of placement gedifics
location for services bthe child’s third birthday; (3) there is no disruption in services between
Part C and Part B servigeand (4) Part B personnel are involved in the transition process.

REPRESNTATIVES: Subclass 4 shall be represented by named plaintiffs X.Y. and T.L.

E. Reinstatement of Liability & Injunctive Relief

The plaintiffs move this Court to reinstate its findsrag liability and remedial order
But the Circuit expressly vacated “the class certification oedef,consequently the liability and
remedial orders and remanded for redetermination of liability and appropriate reléf. 713
F.3d at 121 (emphasis added). Reinstatement of the prior liability and remediaivoodét
thereforebe plainly inappropriate. Accordingly, the plaintiffs’ motion to reatesdiability is
denied.

Arguing from the opposite end of the spectrum, the Disdssertshat itfaces no
liability at all because “this is not the case it was prior to appeal” and its IDEA compliance has
markedly improved.Def.’s Opp’'n at 4. But although the Court applauds the District’s steps
towards fulfilling its obligations to its disabled child residents, “[i]t is the dfith@ courts to

beware of efforts to defeat injunctive relief by protestations of repemtamd reform, especially
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when abandonment seems timed to anticipate suit, and there is probability of res{impti
United States v. Or. State Med. So8%3 U.S. 326, 333 (1952). And this Court has previously
found that reforms to the DistristIDEA practices “occurred becausipressures placed by this
lawsuit.” DL, 845 F. Supp. 2d at 15. Thus, the Court will not, as the District wagespt its
“protestations of repentance and refdr@r. State Med, 343 U.S. at 333, and forego a
reexamination of liability.

As reitherextreme presented by the plaintiffs or the District is proper, the Court will
impose a solution somewhere in the middle. The Court has made findings of fachigetiaedi
District’s IDEA performance through April 2011, bitits clear that much has changed since that
time. As such, the Court will, as specified in a separate order issued this date, cemmenc
proceedings to make findingsfdact on the Districts IDEA compliancewith respect to each
subclass since April 2011. The Court will then, as instructed by the Circutemadee liability
andthe appropriate remedy

Il. MOTION TO DISMISS

The Court now turns to the District's motitmdismiss the plaintiffs’ claims for lack of
subject mattejurisdiction pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure.
Article 111, 8 1 of the Constitution “limits the jisdiction of federal courts to ‘Cases’ and
‘Controversies.” Lujan v. Defenders of Wildlif&604 U.S. 555, 559 (1992iven this
limitation, this Court is constitutionally bound to establish its jurisdictional authtoritgar this
case.See, e.gKhadr v. United State$29 F.3d 1112, 1115 (D.C. Cir. 200&s the party
claiming subject matter jurisdiction, it is the plaintifflgirden to establish that jurisdictierists.
Id. TheCourt finds that plaintiffs have met this burden.

A. Standing & Mootness
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Because the named plaintiffs are now between ten and fifteen years old ahérneftire
neveragain be subject to tHaistrict’'s inadequate Child Fingroceduresthe District argues that
the plaintiffs lack and standing and that their claims are net.’s Mot.to Dismiss, ECF No.
365, at 4-5. As a threshatdatter, the Districtfsrgument misapprehends the distinction
between standing and mootness. Standing—the requirement that plaintiffs haesl suffer
concrete injury caused by the defendant and capable of judicial redsesssessedsaof the
time a suit commencesDel Monte Fresh Produce Co. v. United Sta&&0 F.3d 316, 324
(D.C. Cir. 2009). So long as the named plaintifiist this requiremerat the time that the initial
complaint was filed, Article Il standing is satisfieftlvents subsequent to the filing of the
complaint maymootthe plaintiffs’ clams, but the plaintiffs do not lostanding As explained
by the Supreme Court, “the doctrine of mootness can be described as the doctanding Set
in a time frame: The requisite personal interest that must exist at the commencement of th
litigation (standing) must continue throughout its existence (moothdasg¢nds of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOGhc., 528 U.S. 167, 189 (2000) (internal quotations omitted).

This Court has previously found, and the District does not dispute, that the named
plaintiffs had standing at the time the complaint was filed in 200t plaintiffs thus still have
standing to litigate their claims.

By contrast, the mootness dongirequires a live controverswt all stages of review, not
merely at the time the complaint is filed&lvarez v. Smith558 U.S. 87, 92 (2009) (internal
guotations omitted). But this doctrine “is riddled with exception$.5. Parole Comm’n v.
Geraghty 445 U.S. 388, 404 n.11 (1980). Sosna v. lowgor examplethe Supreme Court
heldthat a class action tes not inexorably become moot by the intervening resolution of the

controvesy as to the named plaintiffs419 U.S. 393, 401 (1975)'he named plaintiff irf5osna
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challenged the constitutionality of a opear durationatesidency requirement for divorce
jurisdiction. Id. at 395-96.By the time the case reached the Supreme QdsrtSosna had
satisfied the ongear requirement ancehindividual claim washerefore mootld. at 399. Tk
Court held that the case wamn® in which state officials will undoubtedly continue to enforce
the challenged statute and yet, because of the passage of time, no single challeegeaain
subject to its restrictions for the period necessary to sel adawsuit to its conclusion.id. at
400.

The Court limited theSosnaholding to cases where the named plaintiff has a live case or
controversy at the time the complaint is fiad at the timehe district court certifies the class.
Id. at 402. The named plaintiffs in this case had live claims at the time the complaint was filed
and at the time of initial class certification; however, that initial certification wataedbs the
Circuit. Legally, therefore, no class currently exists, and the District argues ¢haliaihtiffs
cannot satisfysosnabecause their individual claims were mooted prior to certification of the
class. But the Court iBosnawisely predictedthat

There may be cases which the controversy involving the named plaintiffs is

such that it becomes moot as to them before the district court can readmmably

expected to rule on a certification motion. In such instances, whether the

certification can be said to ‘relate lkato the filing of the complaint may depend

upon the circumstances of the particular case and especially the reality of the

claim that otherwise the issue would evade review.
Id. at 402 n.11see als@Basel v. Knebeb51 F.2d 395, 397 n.1 (D.C. Cir. 1977) (noting that
under Sosna, there are “some circumstances a class action should not be deemed mdlo¢ even if
named plaintiff's claim becomes moot prior to certification of the class.”

The lengthy and peculiar circumstances of the present case tvatation back of the

subclass certification. This litigation has meandered since 2005. At the time tinisr@ally

certified the class, the named plaintiffs had live and ongoing controvetsgandisputed that
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members of every subclass continadave live IDEA claims notwithstandingetistatus of the
named plaintif§’ claims. Moreover, thdecertification of the larger class and subsequent
certification of subclasses are not due to any undue delay by the plaintiffer,Rla¢ gap in

class certification occurred becaus®aHMart's interpretation of Rule 23(a)(2) . . . changed the
landscapé.DL, 713 F.3cht 126.

Relation back is also warranted because IDEA claims are inherently tranJitoe
inherently transitory exception to mootness permits relation bacoy Situation where
composition of the claimant population is fluid, but the population as a wételas a
continuing live claim.” 1 William B. RubensteiNewberg on Class Actions 8§ 2:13 (5th edn).
a case challenging the failure of a state to provide probable cause hearingstéearthe
Supreme Court explained:

Our cases leave no doubt, however, that by obtaining class certification figlainti

preserved the merits of the controversy for our review. That the classawas

certified until after the nameglaintiffs’ claims had become moot does not
deprive us of jurisdiction. We recognized@ersteinthat “[sJome claims are so
inherently transitory that the trial court will not have even enough time to rule on

a motionfor class certification befe the proposed representative’s individual

interest expires.

Cnty. of Riverside v. McLaughlib00 U.S. 44, 51-52 (1991)DEA litigation, specifically
litigation involving the Child Find obligatiorthat only apply to children aged three to fiige,
undoubtedly transitory. The Supreme Court has recognized the “ponderous” nature of IDEA
claims Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of M&&k U.S. 359, 370
(1985), which is demustrated by the eighear life of this case. This lengthy review progess
coupled with natural age progressiareans thathe composition of the class may change

constantly, but there is no doubt that “the population as a whole retains a continuahgime

Newberg8 2:13;see, e.g M.A. ex rel. E.S. v. Newark Pub. Sddo. CIV.A. 01-3389SRCQ,
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2009 WL 4799291, at *10 (D.N.J. Dec. 7, 2009) (“IDEA claims are without question inherently
transitory. In other words, an IDEA plaintiff's interestaatifying the wrong complained of in
the complaint—for example, the deprivation of a FAPE in a particular schoel-péan lapses
by mere passage of time. Defendamggdvision of an evaluation, eligibility determination and
IEP to a named Plaintiff pe§iting of the complaint, or alternatively, their inability to do so
because a named Plaintiff has graduated or aged out of the school system shotilogodtie
the class claims or render those Plaintifsdequate class representatives.”
Accordingly, the Court finds that the subclass claims are not moot.

B. Exhaustion

Save one, all of the named plaintiffave exhausted the administrative remedies
available under the IDEA. The District argues that because one plairtiffdid not exhaust
administrative remedies, the entire complaint must be dismissed for lack of pisisdithe
Court disagrees.

Generally, “[a] court has no subject matter jurisdiction over an IDEA dla&mnhas not
first been pursued through administrative channel$assey vDistrict of Columbia 400 F.
Supp. 2d 66, 70 (D.D.C. 200%), Cox v. Jenkins878 F.2d 414, 422 (D.C. Cir. 1989) (holding
that where plaintiffs failed to exhaust remedies under the Education of Handidsgtpéhe
predecessor to the IDEA, “th@istrict Court had a authority to hear their suit.”). Honig v.
Doe however, the Supreme Court held that under the IDEA, “parents may bypass the
administrative process where exhaustion would be futile or inadequate.” 484 U.S. 305, 327
(1988). And the District has presented no reasothfeCourt to reconsider its prior opinion
excusing exhaustion because it would futile in this c&dev. District of Columbia 450 F.
Supp. 2d 11, 18-19 (D.D.C. 2008)ikewise, nothing in the District’motion e@feats this

Court’s prior finding that “even if exhaustion of administrative remedies is required, plaintif
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have satisfied this requirement” given the Circuit’s holding that “only one naragdifblis
required to exhaust his or her administrative raegeh civil rights class actionsDL, 450 F.
Supp. 2d at 1Hartman v. Duffey88 F.3d 1232, 1235 (D.C.Cir.1996) (holding “[t]he district
court applied this court’s doctrine of vicarious exhaustitmat-exhaustion of administrative
remedies by onmember of the class satisfies the requirement for all others with sufficiently
similar grievances . . "); see also, e.gFoster v. Gueory655 F.2d 1319, 1321-1322
(D.C.Cir.1981) (noting that “each individual plaintiff in a Title VII class action seed not
individually file an EEOC complaint, but ... it is sufficient if at least one membeeqgjltintiff
class has met the filing prerequisite Association for Community Living v. Rom@92 F.2d
1040, 1045 (10th Cir.1993) (“[W]e do not hold teaery plaintiff in a clas action must exhaust
the IDEA’s administrative remedies. There may be cases where the purposes of thecgxhausti
doctrine would not be furthered by having even one plaintiff exhaust the Ediinistrative
remedies. Even where exhaustion is necessary, the exhaustion of a few represtatat
may be sufficient”).

Accordingly, the Courtlenies the District's motiofor the reasons stated in its prior opinion;
namely, that exhaustion would be futile, and alternatively,aaelh subclass haatisfied the
exhaustion requirement because all other named plaintiffs have exhausteshtieeies.

[l MOTION TO AMEND COMPLAINT
Federal Rule of Civil Procedure 15(a)(2) provides that “a party may ansepieatding oly

with . . . the cours leave” and thatthe court should freely giieave when justice so requires.”
Although the rule is titled “Amendments Before Trial¢gurts have not imposed any arbitrary
timing restrictions on requests for leave to amend and permission has beed gral@r Rule
15(a) at various stages of the litigation. These include . . . after a judgmenehanbered . . .

and everon remand following an appealCharles Alan Wright, Arthur R. Miller et aFederal
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Practice & Procedure8 1488 (3d ed.)n keeping with this liberal amendment policy, the
Supreme Court has held that

In the absence of any apparent or declared reasaoh as undue delay, bad faith

or dilatory motive on the part of the movant, repeated failure to cure deficiencies

by amendmets previously allowed, undue prejudice to the opposing party by

virtue of allowance of the amendment, futility of amendment—ette leave

sought should, as the rules require, be ‘freely given.’
Foman v. Davis371 U.S. 178, 182 (1962Xee also Firestre v. Firestone76 F.3d 1205, 1208
(D.C. Cir. 1996) (“Rule 15(a)’s liberal standard for granting leave to amendrgooece the
court has vacated the judgmeit.”

The plaintiffs here have not exhibited any “undue delay, bad faith or dilatory motive . . .,
[or] repeated failure to cure deficiencies by amendments previously allowgdtiebDistrict
argues that it would be severely prejudiced should this Court permit amendment of the
complaint. Specifically, the District argues that it would have emeptbg different litigation
strategy, deposed and cross examined witnesses differently, and soughmhaldabtice and
discovery as to each subclass. The Court finds this argument unconvincing as eaclamhshe cl
asserted by the subclasses was parteointitial complaint. Since the inception of this case, the
plaintiffs have alleged that the District failed to meet its statutory obligations tcefit)iid
disabled children; (2) timely evaluate identified children; (3) make timelipéiig
determin&ions; and (4) provide smooth and effective transitioms Part C to Part B services.
The Districtthereforeconducted discovery, deposed and cross examined witnesses, and made
motions to this Court knowing that these four claims were the subject catdeas

Moreover, it would be nonsensical to deny leave to amend the complaint to reflect the

newly-certified subclasses given that (1) irrespective of any amendment tartb&aod, this

Court has always had the power to certify subclasses undeR&ua)5)and (2)the Circuit

32



remanded this case for the explicit purpose of determining whether subclassepprepriate
in light of WakMart. Accordingly, the Court will grant the plaintiffs leave to amend the
complaint.
CONCLUSION

For the reasons stated herein, the CGRANTS IN PART and DENIES IN PART the
plaintiffs’ Motion for Class Certification and Reinstatement of Findings ofiliigland Order
Granting Relief; GRANTS the plaintiffs’ Motion to Amend the First Amended Compplaimd
DENIES tre defendants’ Motion to Dismiss for Lack of Jurisdiction.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, United States District Judge, on November 8, 2013.
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