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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GARY HAMILTON, ))
Raintiff, ))
V. ; Civil Action No. 05-1549 (RBW)
TIMOTHY F. GEITHNER, ))
Secretary of Treasury, )
Defendant. ;

MEMORANDUM OPINION

Gary Hamilton, the plaintiff in this civil lawsuit, seeks compensatory damages and
injunctive and declaratory relief against Titmpt. Geithner in his official capacity as the
Secretary for the Department of Treasury forgatk unlawful discriminatin against the plaintiff
by the plaintiff’'s former employer, the Internal\R&ue Service (the “IRS”), on the basis of race
and sex pursuant to Title VII of the Cilights Act of 1964, 42 U.S.C. 88 2000e-2000e-17
(2000). Civil Complaint (the “Compl.”) 1 1, (i)-(iif). On March 28, 2008, the Court entered an
order granting in part and deng in part the defendant’s mon for summary judgment and
dismissing Counts | and Il of the plaintiff's compliawth prejudice. Currently before the Court
are the plaintiff's motion for partial reconsidgoa of that order pursuato Federal Rule of

Civil Procedure 54(b) and his septe motion for leave to file an amended complaint pursuant to

! The plaintiff's complaint, filed on August 1, 2005, namdebn Snow, at that time t!Secretary of Treasury, as the
defendant in this case. The Court has substituted Sec@éhner as the defendant in lieu of former Secretary
Snow pursuant to Federal Rule of Civil Procedure 25(d)(1).
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Federal Rule of Civil Procedure 15After carefully considering the plaintiff's complaint, the
Court’s prior memorandum opinion accompanying its March 28, 2008 order, as well as the
plaintiff’'s motions and all memranda of law and exhibits filed in connection with those
motions? the Court concludes that it must deny pheantiff’'s motion for reconsideration and
grant his motion for leave to file an amended complaint for the reasons that follow.
I. Background
The Court has previously recounted the unaisg facts of this case in some detail and

need not repeat them again here. Bamilton v. Paulsgnb42 F. Supp. 2d 37, 40-42 (D.D.C.

2008) (Walton, J.) (summarizing the undisputed factsr@nt to this case). Suffice to say, the
plaintiff, an African-American male and formemployee of the Reélstate and Facilities
Management department of the IRS,atl40, believes that he was not selected for the position
of Safety and Occupational HdaManager (“Safety Managerii) 2003 in favor of a white,
female employee, Annette Burrell, based on his race and gendsr4@41. He further alleges
that “the IRS retaliated agairtsim for filing an EEO complairbased on his non-selection for

the Safety Manager position” in 2003 when it selected another white female, Camille Carraway,

2 The plaintiff does not explicitly restrict his motion focoasideration to any specific count in his complaint, but

his arguments relate solely to the plaintiff's non-selection claim, which constitutes only one of the two counts in his
complaint subject to dismissal pursuant to the Court’'s March 28, 2008 order. The Courtdtemestrues his

motion as one for partial reconsideration.

% In addition to the plaintiff’'s complaint, his motions, the Court’s prior order granting in part and denying in part the
defendant’s motion fasummary judgment and the @¢s accompanying memorandum opinion, and all motions,
memoranda of law, and exhibits filed previously considered by the Court in reachidgdisatn, seélamilton v.
Paulson542 F. Supp. 2d 37, 40 n.2 (D.D.C. 2008) (listing the documents considered by the Court in reaching its
decision on the merits of the defendant’s motiorstanmary judgment), the Cownsidered the following
documents in reaching its decision: P1intiff's Motion for Reconsiderationt{¢ “Pl.’s Reconsideration Mot.”), (2)
Defendant’s Opposition to Plaintiffiglotion for Reconsideration (the @.'s Reconsideration Opp’n”), (3)

Plaintiff's Reply to Defendant’s Opposition to Plaintifféotion for Reconsiderationt(e “Pl.’s Reconsideration
Reply”), (4) Plaintiff's Motion for Leave to Amend Cotamt (the “Pl.’s Amendment Mot.”), (5) Defendant’s
Opposition to Plaintiff's Motion fot.eave to Amend Complaint (the “Def.’s Amendment Opp’n”), and (6)

Plaintiff's Reply to Defendant’'s Opposition to PlaifisfMotion for Leave to Amend Complaint (the “Pl.’s
Amendment Reply”).



for a detail as a Safety Manager in January of 2004at il. Finally, the plintiff asserted for
the first time in his memoranda of law in oppias to the defendant’s motion for summary
judgment that he was also discriminated againghe basis of race and sex “based on the
selection of Burrell for a detaith the National Office Safetiyrogram in August of 2002.”_1d.

In a memorandum opinion issued on ApriB08, this Court concluded that summary
judgment in favor of the defendant was wateal with respect to the plaintiff's 2003 non-
selection and 2004 retaliation claims. &163. Regarding the nonksetion claim, the Court
found that there was “nothing ingecord that would permit a re@asble jury to infer that the
defendant’s explanation for tiselection of Burrell over the g@itiff for the Safety Manager
position . . . [was] in any way a pretext fosdiimination based on gender or race.” ad57.

As for the retaliation claim, the Court heltht the plaintiff failed to establish a causal
connection between his statutondyotected activity (i.e., the initiation of his EEO complaint)
and the alleged adverse action taken againsi(i.e., his non-selection for the 2002 Safety
Manager detail). Idat 57-61. Finally, the Court declinelrule on the merits of any arguments
raised by the defendant with respect to thenifis newly-raised 2002 non-selection claim until
the claims were properly alleggdan amended complaint. lat 61-62. The Court therefore
denied without prejudice the defendant’s motior summary judgment with respect to this
“claim” and granted the plaintiff leave to film amended complaint including the plaintiff's
non-selection for a Safety Manager detail002 as a basis for relief. lat 62.

The plaintiff filed his motion for reconsdation on April 17, 2008In support of this
motion, he argues that the Court erred in failingdosider “the crucial fa that Burrell, by her
own admission, did not possess the rsitgii'specialized experiences be classified at the [GS-

14] level.” Pl.’s Reconsideration Mot. at 3. élplaintiff also criticizes many aspects of the



Court’s memorandum opinion, such as (1) tleei€s conclusion that the evidence adduced by
the plaintiff failed to establish that Burrell hadtimely submitted her application for the Safety
Manager position (a conclusitime plaintiff characterizes dalmost appalling”), idat 2-3, (2)

the Court’s rejection of the plaintiff’'s anecdogafidence that his supervisor has promoted white
females in lieu of the plaintiff in the past, &t.4-6, (3) the Court’Bolding that the hiring

process for the Safety Manager position wats as described byelplaintiff, “purely

subjective,” id.at 6-7, (4) the Court’s alleged “plang] down” of “virtually all of

[the p]laintiff's evidence,” idat 7, including Burrell’s purporteinability “to answer certain
guestions relevant and matetialthe safety field,” idat 7-8, “[tjhe absence of a personnel
member at the interview” for the Safety Mgea position, the supposedlieé of a panelist at

that interview “that she was interviewing the candidates for a different position,” “[t]he loss of
[a] portion of” the interview notes taken regarding the plaintiffatd, the lack of any indication
as to why the plaintiff was not selected for the Safety Manager position in the interviewers’
notes, and the alleged “numerous contragindi. . . in the panelists[’] testimony,” idt 10, and

(5) the Court’s reliance on Fischbach v. Dedtof Columbia Department of Correctioréd F.3d

1180 (D.C. Cir. 1996), in light of more recent precedent from the District of Columbia Circuit,
id. at 11.

In his opposition to the plaintiff’s motionfeeconsideration, théefendant argues that
the plaintiff’s motion “does precisely whatethaw prohibits: reargseissues previously
considered and rejected by the Court.” DaRé&consideration Opp’n at 13. He derides the
plaintiff's timeliness argumeras “a red herring” that isfbt supported by the record,” idt 7,
argues that it is inapproprefor the plaintiff to rely upoanecdotal evidence of “white

washing” in support of his non-selection claim,atl8-10, defends the purported subjectivity of



the hiring process for the Safety Manager position in 20031 itl1-12, and argues that the Court
should reject the plaintiff’'s remaining argumetits the same reasonsahthe Court rejected
[those same] arguments in [the plaintiff's] oppios to [the d]efendant’s motion for summary
judgment,” id.at 12. The plaintiff contests eachtbése arguments in his reply memorandum,
Pl.’s Reconsideration Reply atl3-, and points out that the defendariterly fails” to refute his
argument that Burrell was not qualified for the $afdanager position under binding Office of
Personnel Management (“OPM”) regulations,at2.

Less than a month after filirgs motion for reconsideration,dlplaintiff filed a separate
motion for leave to file an amended complaint@amformance with the Cots instructions in its
memorandum opinion. Pl’s Amendment Mot. atNlbtwithstanding the fa¢hat the Court had
already granted the plaintiff leave to file amended complaint, the defendant filed an
opposition to that motion on June 2, 2008, arguiiad) tihe amendment proposed by the plaintiff
would be futile because the plaintiff has not axdtad the administrative remedies necessary to
raise a viable claim for discrimination based on his non-selection for the Safety Manager detalil
in 2002, Def.’s Amendment Opp’n at 4-9, that tielief requested by the plaintiff in his
proposed amended complaint exceeds the scoje @imendment permitted by the Court in its
memorandum opinion, i@t 10, and that the Court erreccioncluding that it was required to

permit the plaintiff leave to file an amended complaint pursuant to Wiley v. GlasSafaf.3d

151 (D.C. Cir. 2007), Def.’s Amendment Opp’nldt14. The plaintiff disputes each of these
points in his reply. PIs Amendment Reply at 2-11.
[I. Standard of Review
As the Court previously noted, the plaihteeks both partial reasideration of this

Court’s earlier ruling on the defendant’s suamgnjudgment motion and leave to amend his



complaint. Although not explicitly referenced the plaintiff, Rule 54(b) governs the Court’s
consideration of his motion foeconsideration because of the rtgeutory nature of the Court’s
March 28, 2008 ordérwhile Rule 15(a) controls his rtion for leave to file an amended
complaint. The Court therafe discusses the standafdeview under each rule.

A. Motion for Reconsideration under Rule 54(b)

“[Nnterlocutory orders are naubject to the law of the case doctrine and may always be

reconsidered prior torfal judgment.”_Filebark v. U.S. Dep’t of Transp55 F.3d 1009, 1013

(D.C. Cir. 2009) (internal citatioand quotation marks omitted). Thuf]he standard of review
for interlocutory decisions differs from theaatlards applied to final judgments under Federal

Rules of Civil Procedure 59(e) and 60(b).” Williams v. Say&§® F. Supp. 2d 99, 108 (D.D.C.

2008). “In particular, reconsideration of immerlocutory decision is available under the

standard, ‘as justice requires.Judicial Watch v. Dep’t of Army466 F. Supp. 2d 112, 123
(D.D.C. 2006).

“As justice requires’ indicates concrete cmiesations by the [Clourt . . ..” AFL-CIO v.
Bullock, Civ. Action No. 03-79 (EGS), 2009 WL 841138, *4 (D.D.C. Mar. 31, 2009). These
considerations “include wheththe Court ‘patentlymisunderstood the parties, made a decision
beyond the adversarial issues presented, made an erromg faitonsider controlling decisions

or data, or whether a contralg or significant change in theAehas occurred.”_Isse v. Am.

* The defendant suggests that “it is arguable” thapltnietiff's motion is governed by Federal Rule of Civil

Procedure 59(e) rather than Rule 54(b) because the Court's March 28, 2008 order “is a final judgment on his non-
selection claim.” Def.’s Reconsiderati®pp’n at 3. The defendant is mistaken. “When an action presents more
than one claim for relief . . . , the courtyrdirect entry of a final judgment as to. fewer than all[] claims . . . only

if the court expressly determines that there is no just rdfasalelay.” Fed. R. Civ. B4(b). “Otherwise, any order

or other decision, however designattitht adjudicates fewer than all the claims . . . does not end the action as to any
of the claims . . . and may be revised at any time before the entry of a judgment adjudictitenglaiins . . . .”_Id.
(emphasis added). Under the plain terms of Rule 54, then, the Court has not yet entered a final judgment with
respect to angf the plaintiff's claims, and thplaintiff's motion for reconsideration is properly considered under

Rule 54(b), not Rule 59(e).




Univ., 544 F. Supp. 2d 25, 29 (D.D.C. 2008). FurtHer,justice to require reconsideration,
logically, it must be the case tllagome sort of ‘injustice’ will result if reconsideration is
refused. That is, the movant must demonstratesthrae harm . . . would flow from a denial of

reconsideration.”_Cobell v. NortpB855 F. Supp. 2d 531, 540 (D.D.C. 2005).

“Even if the appropriate legal standawes not indicate that reconsideration is
warranted, the Court may nevertheless electdatgx motion for reconsideration if there are
other good reasons for doing so.” 1s544 F. Supp. 2d at 29 (internal citation and quotation
marks omitted). However, “while the law of the case doctrine does not necessarily apply to
interlocutory orders, district cots generally consider the done’s underlying rationale when

deciding whether to reconsidan earlier decision.”_Maleicz v. City of Amsterdam517 F.

Supp. 2d 322, 328 (D.C. Cir. 2007). The Coueréfiore considers the plaintiff’s motion
“subject to the caveat that, wheiteyants have once battled for the Court’s decision, they should
neither be required, nor without good reasomyited, to battle for it again.”_Lemmons v.

Georgetown Univ. Hosp241 F.R.D. 15, 22 (D.D.C. 2007) (Walton, J.) (quoting Judicial Watch

466 F. Supp. 2d at 123 (internal tibm and quotation marks omitted)).

B. Motion for Leave to File an Amended Complaint under Rule 15(a)

Federal Rule of Civil Procedure 15(a) paes that leave to amend a pleading “shall be

freely given when justice so requires.” the Supreme Court explained_in Foman v. Da®#

U.S. 178 (1962):

In the absence of any apparentdeclared reason—such as undue
delay, bad faith[,] or dilatory miwe on the part of the movant,
repeated failure to cure defcicies by amendments previously
allowed, undue prejudice to the @ging by virtue of allowance of
the amendment, futility of amendmt, etc.—leave should, as the
rules require, be freely given.

Id. at 182.



“Within these bounds, a district court hasaletion to grant or deny leave to amend

under Rule 15(a).”_Atchimm v. District of Columbia73 F.3d 418, 426 (D.C. Cir. 1996).

However, “it is an abuse of discretion to déegve to amend without\gng a sufficient reason.”

Caribbean Broad. Sys. Ltd. v. Cable & Wireless P148 F.3d 1080, 1083 (D.C. Cir. 1998)

(internal citation and quotation marks omitted). Where the reason for denying leave to amend is
futility, the district court must find that “the proposed pleading would not survive a motion to

dismiss.” Nat'l| Wrestling Coaches Ass’n v. Dep't of EqJu866 F.3d 930, 945 (D.C. Cir. 2004).

I11. Legal Analysis

Based upon the positions taken by the panti¢iseir various memoranda of law, the
issues before the Court are two-fold: first, wiegtthe Court should vacate in part its March 28,
2008 order dismissing Counts | and Il of the miiéi's complaint for the reasons advanced by
the plaintiff in his motion for reconsiderati, and second, whether the Court should permit the
plaintiff to amend his complaint as indicatedhe Court’s prior memorandum opinion. Itis
clear to the Court thatéhformer issue should be resolved mdiaof the defendant. It is equally
clear that the lagtr issue should not.

A. Motion to Reconsider the Disssal of Count | of the Complaint

As noted above, the plaintiff supplies a befyrguments in support of his request for
reconsideration of the dismissal of his 2003 non-selection claim. As the defendant correctly
points out, the vast majority of these argumanésreformulations of arguments raised by the
plaintiff in opposition to the defendant’s mati for summary judgment, many of which were
explicitly rejectecby the Court._SePef.’s Reconsideration Oppat 1 (criticizing the plaintiff
for “advanc|ing] the same arguments that ttoei€ previously consided and rejected”).

However, the purportedly “most important basis” for reconsideratiomaéddaby the plaintiff—



“that Burrell did not possess the requisiteesialized experientender OPM qualification
standards for general schedule positions to beedlan the GS-14 safety manager position,” Pl.’s
Reconsideration Reply at 2—was barely mentibiog the plaintiff in his previous memoranda
of law. SeeSupplemental Memorandum in Supporftdintiff's Opposition to Defendant’s
Motion for Summary Judgnme at 1-2 (arguing that “[al]thoughe Safety Manager position that
Burrell occupied around 1992 . . . has the sareeas the position in controversy, that was a
level 12 [position],” and that as a conseqgee “[Burrell] did not possess the requisite
‘specialized experience’ to lmassified at the GS-018-14 level’Consequently, the Court did
not address this specific issudts prior memorandum opinion. SEamilton 542 F. Supp. 2d
at 46-47 (noting only Burrell’'sansiderable prior experienes a Safety Manager without
addressing her general service ranking when she held that position).
Unfortunately for the plaintiff, his newfound enthusiasm for this argument is misplaced.

He posits that because Burrell had never hgdérmanent position in the field of industrial
safety at the GS-13 level, she lacked theetsalized experience” required for the Safety
Manager position under certa®@PM guidelines incorporated in the Internal Revenue Manual
(the “IRM"). Pl.’s Reconsidration Mot. at 3. The relant IRM provison provides:

Developing the Evaluation Procegs.comprehensive job analysis

must be used in developing the specific evaluation criteria that will

provide the basis for the evaluation process. Vacancies must be

analyzed to determine what knowledgkills, abilities[,] and other

personal characteristics (KSA[s{).e., professional certification)

are needed and at what levetyhare required for successful and

highly successful job performance. The result of the job analysis is

the development of specific euvaltion criteria and standardized

instructions for their use. @&lance on conducting job analysis
can be found in 5 [C.F.R.]1 [8] 300




Memorandum in Support of Plaintiff's Oppten to Defendant’s Motion for Summary
Judgment (the “Pl.’s Opp’n”), Ex. 43(a) (Excefpim the Internal Revaue Manual) (the “IRM
Excerpt”) § 6.335.1.12.8(1) (emphasis added).

Part 300 to Title 5 of the Code of FealeRegulations, in turn, requires that the
“employment practice” of “individal agencies . . . be basedajob analysis” that identifies
“[t]he basic duties and respontifies” of the positon, “[tlhe knowledge[], siis, and abilities
required to perform their duties and respongied,” and “factors that are important in
evaluating candidates,” 5 C.F.R. § 300.10328)07), and further requires “a rational
relationship between performance in the positiobddilled . . . and the employment practice
used,”id.8 300.103(b)(1). Another section providkat “[clandidates for advancement to a
position at GS-12 and above must have comglatminimum of 52 weeks in positions no more

than one grade lowdor equivalent) than the pition to be filled.” _Id.8 300.604 (emphasis

added). In other words, the Code of Federal Regulations prohibits multi-step promotions at the
GS-12 level and above. It in no way limitagle-step promotions by “specializ[ation].”
Instead, it requires that individuagencies perform “a job analysis” for a vacant position that
identifies, interalia, “[tlhe knowledge[], skills, and abilés required to perform [the] basic
duties and responsibilities” ofdlposition. This, of course, isqmisely what the IRS did. See
Hamilton 542 F. Supp. 2d at 40-41 (describing tphpliation process for the Safety Manager
position).

There is simply no plausible argument tonbede that Burrell lacked “the knowledge,
skills, and abilities required to perform” the “dwgtiand responsibilities” of a Safety Manager. 5
C.F.R. 8 300.103(a). As the Court relatedsrprior memorandum opinion, Burrell had “three

years of prior experience as a Safety Manager.” Hamiiéa F. Supp. 2d at 46. Like the

10



plaintiff, she “received a pex€t score on her KSAs for the Safety Manager position.atld5.

And while on her 2002 detail, Burrell “performadmerous high-level duties in the IRS’s
National Office Safety Program.” ldt 46. She was, in short, an outstanding candidate for the
position of Safety Manager atehime of her selection. Sek at 47 (noting that Burrell

“received the highest ranking possible in every single category for her 2002-2003 annual

performance appraisal—i,¢he appraisal covering her time on the management detail”).

By all accounts, Burrell was ranked as a G&tl®e time of her selection for the Safety
Manager position in 2003. Sé&’s Opp’n, Ex. 4 (Depositioof Annette Burrell, Aug. 17,
2006) (the “Burrell Dep.”) 133:15-18Q. Now/[,] | have to go back to something else. When
you were a client services specialist, you wefgS-13, right? A. Yes.”). And the record
uniformly suggests that Burrell was extinely well-qualified for that position.Accordingly, the
plaintiff's “most important ream for requesting [] reconsiderati,” Pl.’s Reconsideration Reply
at 1, is not a valid reason fogconsideration at all. TH@ourt therefore rejects it.

The plaintiff's remaining arguments requiess attention because they merely rehash
issues already addressedhe Court's memorandum opiniofror example, the Court has
previously explained at lengthhy the plaintiff's anecdotavidence of hiring trends is
immaterial in the absence of propechiculated statistical evidence, Hamilt&42 F. Supp. 2d
at 56, why the IRS’s applicant review process wasmately subjective” as the plaintiff insists,
id. at 51 n.14, why the absencetlie record of a single pag® a single interviewer’s notes

cannot give rise to an inference of spiddia absent other evidence of bad faith,atl52-53; and

® Indeed, as the uncontroverted deposition testimony of Burrell makes clear, her detail as a Safety Manager in 2002
was classified at the rank of GS-14. Burrell Dep., 133:19-134:7, Aug. 17, 2006.

® The plaintiff chides the @ot for failing to findon its own initiative tk internal IRS policyhat, according to the
plaintiff, requires the IRS to maintain interview notes for figars. Pl.'s Reconsideration Mot. at 9. It is not this
Court’s obligation to “act as an advoedbr the plaintiff and construct legaiguments on his behalf,” Hamilton
(continued . . .)

11



why purported “inconsistencies” indlrecord such as the lackafy reference to the plaintiff's
poor communication skills (the puitag basis for his non-selectiom) the interviewers’ notes or
minor inconsistencies in the interviewers’ defiositestimony were eitherot inconsistent or
irrelevant to determining whether the interviagipanel was impermissibly biased in favor of
Burrell on the basis of race or gender,atl53-56. The explanations speak for themselves, and
do not require repetition.

In a similar vein, the plaintiff persists inshinistaken belief that “a post-it note appended
to Burrell's performance appralsgdated June 5, 2003, along walfacsimile transmission date
of June 5, 2003, located on the cover page opénrmance appraisafomehow indicates that
the plaintiff's application for the Safelyanager position was not submitted by the May 19,
2003 application deadline. ldt 49; see alsBl.’s Reconsideration Mot. at 2 (“Burrell did not
submit a complete package until after the deadline had passed|, yet] she was selected for the
position [anyway].”). As the Court explaithén its earlier memorandum opinion, “the
application itself is dated May 13, 2003, and ttlesar that Burrell did not place the incorrect
date on her application becaubke facsimile of the applicatn bears the same transmission
date.” Hamilton542 F. Supp. 2d at 49. “Thus, the undisp@edence in the record suggests at
most that Burrell submitted her applicatiom May 13, 2003, and supplemented it with her latest

performance appraisal on June 5, 2003.” Id.

542 F. Supp. 2d at 53 n.16. More important, the policy in question simply states thaiplte promotion files
must be maintained for two years from the date fettction is made and thdeseting official signs the
appropriate selection form.” IRM Excerpt § 6.335.1.12.16{)e list of information that must be retained in the
“promotion files"—a list omitted from the plaintiff's exqe of the IRM—does not include interview notes. See
Internal Revenue Manual § 6.335.1.12.16(2), availakbitpt//www.irs.gov/irm/part6/ch07s01.html#d0e9976
(listing fifteen different types of documents that must be maintained in a promotior);felealsdiamilton 542

F. Supp. 2d at 52 n.15 (noting that documents maintaindgle website of a United Statagency are “subject to
judicial notice by the Court”). The pl#iff's argument is therefore as factuaihaccurate as it is legally irrelevant.

12



The plaintiff contend¢hat nothing “in the job announcement . . . allows
[supplementation of] an incomplete applicatiafter the applicton deadline. Pl.’s
Reconsideration Mot. at 2. Butevassuming that this is trd@nd even assuming that Burrell's
application should have been deemed “incomafldtie to the lack of a current performance
appraisal as of May 19, 2009, and tfere rejected for considerat, there is no evidence in the
record that the official who ranked the candidaspplications or the interview panel, which
included the selecting officiaknew of this discrepandy.As the Court has previously noted,
“[a]n employer’s failure to follow its own gailations and procedures, alone, may not be
sufficient to support the conclasi that its explanation for tlehallenged employment action is
pretextual.” _Fischbacl86 F.3d at 1183 (quoted in Hamil{d¥2 F. Supp. 2d at 48). The
connection between any impropriety in the sigsion of Burrell’'s annual performance review
and her selection for the Safety Manager pasiiscssimply too attenuated for any reasonable
jury to infer pretext on # part of the ranking or eting official.

The Court also finds unavailing the plifit's contention that Burrell was somehow
unqualified for the Safety Manager position because she

could not identify,_interlia, the exact title of the executive order
directing the IRS’s safety program,...the date when the

" If there is anything in the record definitively establishihat the plaintiff's most recent performance review had

to be submitted along with the rest of her applicatipMay 19, 2003, the Court is not aware of any such

requirement. The plaintiff points to the announcementhf®mposition, but that form merely establishes that the

closing date for the position is May 19 and that appt&aiill need to provide a torent appraisal with [a]

narrative.” Pl.’s Opp’n, Ex. 16 (Career Opportunities ishouncement) at 1. Nothing in the job announcement
forecloses the submission of a performance appraisal conducted after the closing date, as was the_case here. See
Pl.’s Opp’n, Ex. 40 (Application of Amette Burrell) at 13 (indicating that the performance appraisal submitted by
Burrell was completed on May 22, 2003).

8 The defendant cites to deposition testimony from thecgry official affirmatively esblishing that he “played

no role in determining whether to accept or reject an application basmdetiness.” Def.’s Reconsideration

Opp'n at 8. The Court has searched the record for tis@ny in vain. Fortunately for the defendant, the burden
of adducing evidence that would permit an inference of knowledge on the part of thg amkiselecting officials
that Burrell's application was untimely lies with the plaint#fid he has failed to meet that burden. Paquin v. Fed.
Nat'l| Mortgage Ass'n119 F.3d 23, 27-28 (D.C. Cir. 1997).
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Occupational Safety and Health Act of 1970, 29 U.S.C. 88 651-

700 (200[6]) (the ‘OSHA’) was enacted, . . . the identity of the

President of the United States of America when the OSHA went

into effect, ... or the eight deral agency responsibilities under

the OSHA.
Hamilton, 542 F. Supp. 2d at 46 n.10 (internal cgatand quotation marks omitted). As the
Court explained in its memardum opinion, “[w]hat little relevacy this line of questioning
might have had is nullified by the absence of anydation in the record #t the plaintiff could
have answered these questioneeporaneously, either.” IdThe plaintiff protests that
“nothing precluded [thd]efendant from asking [the p]laifftmuch tougher questions on safety

at the time of [the p]laintiff’'s deposition,” P$.’Reconsideration Mot. & but the burden of

proof in this regard rests withelplaintiff, not the defendant. SPaquin v. Fed. Nat'| Mortgage

Ass’n, 119 F.3d 23, 27-28 (D.C. Cir. 1997) (notingttsummary judgment must be entered
against the plaintiff if he cannot “adduce evidetie could allow a reasobk trier of fact to
conclude that [the defendarjtjsroffered reason was a pretext for discrimination”). The
impromptu OSHA trivia quiz administered by thlaintiff’'s counsel at Burrell's deposition does
not advance that inquiry in the slightest.

Finally, the Court does not agree with thaipliff that this case resembles Aka v.

Washington Hospital Centet56 F.3d 1284 (D.C. Cir. 1998), or Salazar v. Washington

Metropolitan Area Transit Authorify101 F.3d 504 (D.C. Cir. 2005), more than Fischbak$

the Court explained in its prior memorandum opinion, Fischizadhectly on point with respect

to the narrow question of whether “a reasonabig gould . . . concludéhat the composition of
the interview panel” for the Safety Managaterviews “was somehow biased against the
plaintiff’ because “the procedures used bg IRS in interviewing candidates for the Safety

Manager position mirror those approved by thstiit of Columbia Circuit in Fischbach

14



Hamilton 542 F. Supp. 2d at 50. In contrast, Salaraslved a situation in which evidence was
presented that an otherwise racially neurrviewing process was compromised by the
guestions administered at the interviewjahh the evidence suggested, might have been
formulated and weighted specifilyato disqualify the complainant due to the racial animus of
the individuals formulating the questions. Se#azar401 F.3d at 508-12 (finding it “possible
that a jury could infer . . . thihe individuals formlating the interview questions] selected an
interview agenda which, though fally acceptable, was designed to downplay [the plaintiff's]
strengths”)._Akalid not turn on the meritsf the interview process atl, but rather was decided
in the plaintiff's favor based on the marked digfyan the qualifications of the plaintiff as
compared to those of the individual selectettti@ pharmacy technicigrosition at issue in that
case as well as other evigdenof discrimination._Se#&ka, 156 F.3d at 1294-1300 (finding a
reasonable inference of impermissible discrimorabn the basis of the glifications of the
plaintiff, “a 19-year employee with a good receovbo had earned two degrees while on the job,”
as compared to those of the selectee, “an egutiwho had worked atdthospital for less than a
year as a laundry-folder”). Neither case hagling to do with the projety of the interviewing
process itself, which was the sole purpose for which Fischvashnvoked by the Court.

The Court has expounded at length on the relative parity between the plaintiff and Burrell
in terms of theiqualifications. _Seé&lamilton 542 F. Supp. 2d at 44-48 (“Given Burrell’s
exceptionally strong resume, the Court disceimsverall gap between her qualifications and
those of the plaintiff substantiahough to give rise to an iménce of discriminatory motive on
the part of [the selecting off@i].”). And the plaintiff does natuggest that any of the questions

administered at the interview for the Safetyridger position were somehow crafted or weighted
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unfairly to the plaintiff's detrimen&s the evidence suggested in Saladdwus, neither Salazar
nor Akacompel a ruling in the plaintiff's favor.

To the contrary, the court in Salazaund the case to be “a ctosall” despite evidence

that the interviewing process was intentionallgwkd to discriminate against the complainant

due to his race, Salaz&01 F.3d at 509, and the court in Adained that “a reasonable juror

who might disagree with the employer’s decisioat would find the question close, would not
usually infer discrimination on the basis of armqgarison of qualificatins alone” because “the
reasonable juror would usually assume thateimployer is more capable of assessing the
significance of small differences the qualifications of the calidates, or that the employer
simply made a judgment call,” Aka56 F.3d at 1294. As to thdtkx opinion, thecourt further
noted that an employer could “select a canéideho on paper [was] less qualified for other

reasons, such as the subjective reactions that emerge in the inteddeat 1294 n.10

(emphasis added). These observatamsot help the plaintiff's case.

The plaintiff's motion for reansideration is lamggjy redundant and wrong on its merits.
Thus, justice neither requires nor permits the reinstatement of the plaintiff’s non-selection claim.
The Court must and therefore will deny thaiptiff’'s motion for partial reconsideration.

B. Motion for Leave to File an Amended Complaint

The plaintiff's motion for leave to file amamended complaint stands on much firmer
ground. In its prior memorandum opinion, the Cawtied that the plaintiff had raised a new
non-selection claim in its oppasih to the defendant’s motion for summary judgment based
upon the selection of Burrell for a SgféMlanager detail in 2002. Hamiltp§42 F. Supp. 2d at
61. While recognizing that th{Sourt has traditionallyot recognized claims raised in this

manner “because [such a claim] was not made in the original complaint or advanced in a motion
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to amend,” id(internal citation and quotation marks omitted), the Court held that, in light of the
District of Columbia Circuit’s ruling in Wileyit was compelled to afford the plaintiff at least the
opportunity to assert thidaim notwithstanding its procedural infirmity. I@iting Wiley, 511

F.3d at 159. This conclusion placed the Couthe“unusual procedurgbsture” of granting
summary judgment in favor of the defendant wéhlpect to all of the plaintiff's properly raised
claims without dismissing the “claim” assertechis opposition to that very same motion. Id.

The Court attempted to resolve this gdary by denying the defendant’s motion for
summary judgment without prejudiegath respect to the plaintiff new non-selection claim. Id.
The Court explained its approach as follows:

The only solution readily apparetd the Court is to deny the
defendant’s motion for summarydgment without prejudice with
respect to the plaintiff’'s apparent new claim and grant the plaintiff
leave to file an amended complaint asserting a claim for non-
selection regarding the 2002 detaihd incorporating the facts
alleged in the plaintiff's opposition. Once the plaintiff has filed an
amended complaint to that effect, the defendant can renew his
motion for summary judgmentnd the briefing cycle will begin
anew.
Id. In a footnote, the Court “emphasize[d] thdtibuld] grant the plaintiff leave to file an
amended complaint onlyith respect to his non-selemti claim arising from Burrell's GS-14
detail in 2002,” and that any further amendmeauld require leave frorthe Court pursuant to
Rule 15. Idat 62 n.21.

The plaintiff's proposed amended complaint avnis to these instructions. The factual
allegations set forth in the proposed amendewptaint concern only theelection of Burrell for
the Safety Manager detail in 2002 and the cirstamces attendant to that selection. Bies
Amendment Mot., Ex. 1 (Proposed Amended Claimp) (the “Proposed Amended Compl.”)

19 8-17 (alleging the factual details of the eimstances surrounding Burrell’s selection for the
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Safety Manager detail artlde notification to the plaintiff of ik selection). And the two claims
included in the proposed amendmmmplaint are both based upon #atection of Burrell for that
detail. 1d.91 18-23 (claiming that the selection of Burrell for the Safety Manager detail
constituted unlawful discrimination dhe basis of race and gender);6.24-28 (claiming that
the IRS violated unspecified “laws” “byifeng to make the [Safety Manager] detalil
competitive”).

Nevertheless, the defendant opposes the gfamhotion for leave to file his proposed
amended complaint. He argues that the propaseshdments to the plaintiff's complaint are
futile because the plaintiff did not timely exhaust the applicable administrative remedies. Def.’s
Amendment Opp’n at 4-10. He further argues that the amended complaint proposed by the
plaintiff “essentially attempt[s] to resurrect 1@5-14 Safety Manager non-selection claim and to
raise a completely new Title VII claim” basedampthe “impediment to [the plaintiff's] career
advancement” alleged in thatgposed amended complaint. &.10. Finally, he argues that the
Court erred in concluding that Wildgrecloses outright rejection of the plaintiff’s 2002 non-
selection claim on procedural grounds,atil1-14, and thati]f would unduly prejudice
[the d]efendant to litigate assue that [the p]laintiff had ampd@portunit[y] to raise for the past
five years but simply failed to do so,” idt 14.

The defendant’s futility argument is incorrext a matter of law. The basis for this
argument is the alleged failure of the plaintiffexhaust his administrative remedies prior to
raising his 2002 non-selection claim. &1.10. However, the Court can only deny leave to
amend a complaint on futility grounds where “greposed pleading would not survive a motion

to dismiss,” Nat'l Wrestling Coaches Ass366 F.3d at 945, and a defendant may raise an

affirmative defense on a motion to dismiss only “wltlee facts that give rise to the defense are
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clear from the face of the complainEmith-Haynie v. District of Columbi&l55 F.3d 575, 578

(D.C. Cir. 1998). Moreover, because “courtgitglly regard exhaustion as an affirmative
defense in other contexts,” they must follow “theial practice” of treating “exhaustion as an
affirmative defense” even where exhaustion impelled by statute unless the statute specifies
that exhaustion must be pleadedha first instance. Jones v. Bo&d9 U.S. 199, 212 (2007).
Consequently, plaintiffs “are not [ordinarilgg¢quired to specially plead or demonstrate
exhaustion in their complaints.” ldt 216.

Title VIl does not specifically require a plaintiff to plead exhaustion of administrative
remedies in his complaint. Sé2 U.S.C. § 2000e-16(c) (200@roviding only that a plaintiff
“may file a civil action”if applicable administrative remesdi have been exhausted). And the
plaintiff does not allege any fadisat clearly establish his faileito pursue such remedies. The
defendant’s exhaustion argumentultherefore be premature at the motion to dismiss stage,
which, in turn, means that his fiitly argument must be rejected.

While the defendant’s futility argumentlegally defective, his argument that the
plaintiff is surreptitiously raising a “backddatiscrimination claim in the proposed amended
complaint is wrong as a factual ttex. Contrary to the defendant’s suppositions, the plaintiff’s
allegations that the IRS selected Burretlttee permanent Safety Manager position in 2003
“largely because of the detail that she helavas wrongfully allowed to hold by the [d]efendant
or his agents from the year 2002 to 2003gdased Amended Compl. I 20, and that the IRS’s
decision not to select the pléiihfor the 2002 Safety Manager detail “impeded his advancement
into a higher position . . . and/or futuemployment [] opportunities,” id. 22, do not constitute
“a completely new Title VIl claim,” Def.’&\mendment Opp’n at 10. Rather, they are

allegations establishing the economic damages pugigrsuffered by the plaintiff as a result of
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his non-selection for the 2002 Safety Manager deféilus, they are properly included in Count
| of the plaintiff's proposed amended complaint.

Finally, the Court rejects the f@mdant’s attempts to re-argue the applicability of Wiley
to this case. Idat 11. The defendant is not free to litgyétis issue anew, brather must meet
the same criteria for reconsideration of an interory decision as the plaifitif he is to prevail
upon the Court to reconsidis prior decision._Sesuprapart 11.B (discussing the appropriate
standard for reconsiderationaf interlocutory decision). Mooger, even if the Court were
inclined to reconsider its priouling on this point, and eventiie Court were to conclude that
Wiley is somehow inapposite, it would not change the end result. The Court still would have
denied the defendant’s motidor summary judgment withogrejudice with respect to the
plaintiff's 2002 non-selection claitmecause, as a technical matter, there was no “claim” to that
effect in the plaintiff's complaint that the Cowould have dismissed. And the Court still would
have permitted the plaintiff to amend his compl&®ecause, given the fact that the defendant has
argued for dismissal of that claim for lack ohaxstion on two occasions, it is apparent that the
defendant can renew his motitor summary judgment with spect to the 2002 non-selection
claim without “investigating facthat occurred six years agoDef.’s Amendment Opp’n at 13.

The Court therefore concludestlileave should, as the rulesquire, be freely given” to
the plaintiff to amend his complaint. Fom&71 U.S. at 182. Thus, the Court will grant the
plaintiff's motion for leave to file an amendednaplaint and will direct the Clerk of the Court to
docket the defendant’s proposed amended complaint as his first amended complaint.

V. Conclusion
The Court’s decision today does little morarthrestore this case to the status quo that

existed following its prior memorandum opinion arder. Just as the Court was compelled to
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reject the plaintiff's assorted argument®pposition to the defendasimotion for summary
judgment due to their lack of merit, so, taoit compelled to deny the equally groundless
arguments advanced in support of the plairgtiffiotion for reconsideration. And just as the
Court concluded in its memorandwpinion that this case could ro¢ resolved in its entirety
until the plaintiff had been afforded the opfmity to raise his 2002 non-selection in a
procedurally proper manner, sopt does it endorse the efforts oé thlaintiff to place his only
potentially viable claim in that posture. Theutt therefore concludesahthe plaintiff's motion
for partial reconsideration musé denied, but that his motidor leave to file an amended
complaint should be granted. The sustainabdftyhe plaintiff’s 2002 non-selection claim will
have to be deferred until another day.

SO ORDERED this 19th day of May, 2009.

REGGIE B. WALTON
Lhited States District Judge

® This memorandum opinion accompanies an earlier asdeed by the Court (1) dengithe plaintiff's motion for

partial reconsideration and granting his motion for leafdée@n amended complaint, (2) directing the Clerk of the

Court to docket Exhibit 1 to the plaintiff's motion for leato file an amended complaint as the plaintiff’s first

amended complaint, (3) directing the defendant to file his answer or responsive motioplamtifés first

amended complaint within sixty days of the date on which the order goes into effect, and (4) specifying that the
order would be stayed until the Court issues this memorandum opinion. Thus, the earlier order entered by the Court
is no longer stayed as of the datehaf issuance of this memorandum opinion.
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