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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GARY HAMILTON,
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V. Civil Action No. 05-1549(RBW)
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TIMOTHY GEITHNER,
Secretary of Treasury, )

Defendant.
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MEMORANDUM OPINION
Gary Hamilton, the plaintiff in this civil suit, seeks compensatory damages as a result of

employment practices that he alleges are iratimh of Title VII of tre Civil Rights Act of 1964,
42 U.S.C. § 2000e-2000e-17 (2006), and that thecggied to make competitive a detail that
was assigned to Annette Burrah, violation of the Whistleblowr Protection Act, 5 U.S.C. 8
2302. Amended Complaint (the “Compl.”) at Surrently before the Court is a motion to
dismiss or, in the alternative, for summary jodt filed by the defendantimothy Geithner, in
his official capacity as Secreyaof the Treasury, arguing thatetiplaintiff failed to exhaust his
administrative remedies as to his Title Viaich, Memorandum of Pais and Authorities In
Support of Defendant's Motion to Dismiss, @mn the Alternative, Motion for Summary
Judgment (the “Def.’s Mem.”at 1, that the agency did neiolate Section 2302 of the
Whistleblower Protection Act in assigning Butréd the detail, and #t in any event, the
plaintiff failed to raise his Section 2302ch with the Office of Special Counsel, mt 2. After

carefully considering the defendaninotion to dismiss, and all relevant memoranda of law and
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exhibits attached theretdhe Court concludes fohe reasons below that the defendant is entitled
to summary judgment as to the plaintiff's Titlél \¢laim, and that it must dismiss the plaintiff's
Whistleblower ProtectioAct claim for lack of subject-matter jurisdiction.
I. Background

The plaintiff worked as a Grade 12 Industitbigienist at the Internal Revenue Service
(“IRS”) in the Division of ReaEstate Facilities Management (‘¢tgties Management”) of the
Agency Wide Shared Services since 2001. Defersi&tatement of Material Facts to Which
There is No Genuine Dispute (“Def.’'s Fggt J 1. Annette Burte was employed as a
Management and Program Analyst in the sante dRice and division as the plaintiff, and on
August 11, 2002, she received a temporary pton from a Grade 13 to a Grade 14
Management Analyst positionDef.’s Facts 11 2-3; Pl.'s Facf 7. Although Buell’s original

detail was to last no longer than 120 days, Fasts | 8; Def.’s Facts 12, the detail was renewed

! In addition to the amended complaint and the Deferglotion to Dismiss the Amended Complaint or, in the
Alternative, Motion for Summary Judgment and memouamdn support thereof, the Court considered the
following documents in reaching its dsicin: (1) the Defendant’s Statement\dterial Facts to Which There is No
Genuine Dispute (the “Def.’s Facts”);)(the Plaintiff's Statements of Genuitssue of Material Facts Necessary to
Be Litigated (the “Pl.’s Facts”); 3the plaintiffs Memorandum in Suppt of Plaintiff's Opposition to the
Defendant’'s Motion to Dismiss or in the Alternative for Summary Judgment (the “PI's Opp'n”); and (4) the
Defendant’s Reply to Plaintiff's Opgdion to Defendant’s Motion to Dismiss the Amended Complaint, or in the
Alternative, Motion for Summary digment (the “Def.’s Reply”).

Additionally, the plaintiff moves strike pages 13-16 from the defendant’s reply brief on the grihatdhe
defendant raised two new defenses that were not raised in his motion to dismiss or, in the alternative, for summary
judgment. Specifically, the plaintiff agt® that the defendant raised for the first time in his reply that the detail
assigned to Burrell was not a prohibited personnel action under 5 C.F.R. § 335.103(c)(3)(v) and IRM
6.335.1.7(2)(b), Plaintiff's Motion t&trike Pages 13-14 of the Defendant’s Reply to Plaintiff's Opposition to
Defendant’s Motion to Dismiss or in the Alternative for Summirgigment at 3, and that hkso raised for the first

time the argument that the plaintiff was required to sesiew of his claim before the Merit System Protection
Board (the “MSPB”) in order to bring suit in federal court, Plaintiff's Supplemental Mati@trike Pages 14-16 of
Defendant’s Reply to Plaintiff's Opgdion to Defendant’s Motion to Dismiss the Amended Complaint, or in the
Alternative, Motion for Summary Judgment; see dlsd.’s Reply at 15 (arguing that the plaintiff was required to
exhaust his administrative remedies before the MSPB after seeking review before the Office of Special Counsel).
Given the Court’s conclusion below that the Court lacks subject-matter jurisdiction due to the plaintiff's failure to
raise a proper “mixed case” complaint beftire Equal Employment @e (the “EEQ”), seénfra p. 20, the Court

need not address whether the Burrell detail complied Wigasury Department’s internal regulations, or whether

the plaintiff was required to exhaust his claim before the MSPB. The Court, therefore, denies iffes ptatibn

to strike as moot.

2 For ease of reference, the Court will refer tarBllis temporary promotion as the “Burrell Detail.”



and Burrell ultimately held the Management Analyst position until July 2003, Pl.’s Facts T 9;
Def.’s Facts 11 4-6.

The IRS advertised a job announcement from May 5, 2003 to May 19, 2003, for a Safety
and Occupational Health Manager position. f.BeFacts | 7; Pl’'s Facts § 13. After
interviewing the plaintiff and tiee other candidates, the IRS s&dd Burrell for the position.

Hamilton v. Paulson542 F. Supp. 2d 37, 40-41 (D.D.C. 2008) (Walton, J.). The plaintiff

learned that he was not chosen for the Safety and Occupatieath Hhosition on August 11,
2003. 1d 1 8.

On August 14, 2003, a staff assistant senearail that congratulated Burrell on her
selection for the new Safety Manager position alst noted that she hdeéen on detail to the
Facilities Management Headquarters for the o yrior to her promotion. Def.’s Facts  9;
Pl.’s Facts 1 24. On August 28, 2003, the plfiintintacted an Equal Employment Opportunity
Commission (the “EEOC”) counselor regamlimis non-selection fothe Safety Manager
position. Pl.’s Opp’n at 5. The counselor interved the plaintiff on September 2, 2003, Def.’s
Facts § 12, during which point he told the counstiat he had not been selected for the Burrell
detail, seePl.’s Facts § 28. Upon completion of théonmal counseling process, the plaintiff
filed a formal complaint with the defendant Gwtober 21, 2003. Def.’sdets. | 13; Pl.’s Facts
1 29. The defendant confirmed receipt of the filfimncomplaint in a letter to the plaintiff dated
December 17, 2003, and further stated the following:

Based on our review of the formal colaipt and the EEO Counseling Report, the

complaint is accepted for processing under the provisions of the Equal

Employment Opportunity Commission . regulations, 29 CFR [§] 1614. The

claim to be investigated is:

Was the Complainant discriminated against based on his race (African

American), color (light skinned)na/or sex (male) when he was not
selected on August 11, 2003, for promotion to the position of Safety and




Health ManagerGS-0018-14, under Vacancy Announcement Number 15-
02-OFM037067?

If you disagree with the claim, pleasetify me in writing within 15 days
of the date of this letter . . If no response is reged, | will assume that
you agree with the claims(s) and willogeed with the investigation of the
complaint.
Pl.’s Opp’n, Ex. 7 (December 17, 2003 Lettemfr Jerry Armstrong to Howard Wallace
(“Dec. 17, 2003 Letter”)), at 1 (emphasis added).

On January 20, 2004, the defendant notified glantiff that he was not chosen for
another Health and Safety Manager detail pasitiDef.’s Facts { 15. The position was awarded
to a white female named Camille Carraway. Hamjlto#2 F. Supp. 2d at 41. The plaintiff
contacted an EEO counselor on February 23, 2884cerning his non-selection for this second
Safety Manager detail (the “Carraway detail”Def.’s Facts § 16. In his administrative
complaint for his non-selection ftine Carraway detail, the plaints$tated that his non-selection
was based upon a “[p]lanned, arranged and executedon-competitive selection process of a
detail assignment [with] a discriminatory maj the motivating factors being his race, color
and sex._Idf 17 (second alteration in original). Tpkintiff met with an EEO counselor on
February 26, 2004, concerning his non-sé&ecfor the Carrway detail position,.id 18, and
sent a letter in August 2004 regtiag that his original EEO aim be amended to include his
new claim for his non-selection for the Carraway detail{idl9.

The plaintiff initially filed his complaint in this Court on August 1, 2005, alleging that the
defendant engaged in unlawful discriminationd®sclining to select him for the Health Safety
Manager position, and that the defendant retaliated against him by not giving him the

opportunity to apply for the Carraway detail. HamiltdA2 F. Supp. 2d at 41. On August 14,

2007, the defendant filed a motion for summaiggment on both counts tife complaint._Idat



41. In opposing the defendant’'s summary judgnmeation, the plaintiff asserted a new claim

for race and sex based discrimination based smdm-selection for the Burrell detail. &t 42.

The defendant objected to the@t entertaining this new claion the grounds that the plaintiff

has not exhausted his administratreenedies as to this claim, idt 62, neglected to assert this
claim in his complaint filed in this Court, and that the claim was untimelwatid2. Ultimately,

the Court granted the defendant’'s motion for summary judgment on both counts of the plaintiff's
complaint pursuant to Fed. R. Civ. P. 56. dtl57, 61. However, this Court declined to dismiss

the plaintiff's claim of discriminatin based on the Butladetail. 1d.at 62. Relying on the

District of Columbia Circuits decision in Wiley v. Glassmahl1 F.3d 151 (D.C. Cir. 2007), the
Court concluded that dismissal of this new claim, although raised for the first time in the
plaintiff's brief filed in opposition to summarnudgment, was improper because the defendant
“ha[d] not articulated any unduegyudice arising from the considérn of this claim,” and that
the Court could not “adjudicatthe merits of the defendant’s exhaustion argument without
additional briefing from the parties.” HamiltoB42 F. Supp. 2d at 61-62The plaintiff then
amended his complaint to include a claim foscdimination in regards to the Burrell detalil,
Compl. § 19, while also asserting that the ded@h@ngaged in a prohibited personnel action in
violation of 5 U.S.C. 8§ 2302, icat 5. Not surprisingly, theefendant filed the motion now
before the Court, arguing thattiplaintiff's claims should be digssed for failure to exhaust his
administrative remedies. Def.’s Mem. at 2
Il. Standards of Review
The defendant moves to dismiss the pléfisticomplaint for lack of jurisdiction under

Federal Rule of Civil Procedure 12(b)(1), for failure to state a claim upon which relief can be



granted under Federal Rule of Civil Procedureb)®(), and, in the alteative, the defendamt
moves for summary judgment pursuanEgemeral Rule of Civil Procedure 56.

A. Federal Rule of Civil Procedure 12(b)(1)

In deciding a motion to dismiss based upgaok of subject-matter jurisdiction under
Federal Rule of Civil Procedure 12(b)(1), a Court is not limited to the allegations set forth in the
complaint, but “may consider materials outsade¢he pleadings in deciding whether to grant a

motion to dismiss for lack of jurisdiction[.]”_Jerome Stevens Pharms., Inc. v, BDAF.3d

1249, 1253 (D.C. Cir. 2005). Under Rul2(b)(1), “it is to be prasned that a cause lies outside

[the federal courts’] limitegurisdiction,” Kokkonen v. Guardn Life Ins. Co. of Am.511 U.S.
375, 377 (1994), unless the plaintiff establisbgsa preponderance of the evidence that the

Court possesses jadiction, see e.gdollingsworth v. Duff 444 F. Supp. 2d 61, 63 (D.D.C.

2006) (Collyer, J.).

B. Federal Rule of Civil Procedure 12(b)(6)

A motion to dismiss under Federal Rule @ivil Procedure 12(b)(6) tests whether a

complaint has properly stated a claim upon whalkef may be grantedWoodruff v. DiMariq

197 F.R.D. 191, 193 (D.D.C. 2000). For a compltrgurvive a Rule 12(b)(6) motion, Federal
Rule of Civil Procedure 8(a) requires that intain “a short and plain statement of the claim
showing that the pleader is entitled to relieFed. R. Civ. P. 8(a)(2). Although Rule 8(a) does
not require “detailed factual allegations,” aaiptiff is required toprovide “more than an

unadorned, the-defendant-unlawfully-hadyree accusation,” Ashcroft v. Ighal ~ U.S. ,

_, 129 S. Ct. 1937, 1949 (2009) (mitiBell Atl. Corp. v. Twombly 550 U.S. 544, 555-57

(2007)), in order to “give the defendant fair netimf what the . . . claim is and the grounds upon

which it rests,” Twombly 550 U.S. at 555 (omission in original). In other words, “a complaint



must contain sufficient factual mattagcepted as true, to ‘state ainl to relief that is plausible
onitsface.” Igbal  U.S. at __ , 129 S. Ct. at 1949 (quoting Twond#p U.S. at 547). A
claim is facially plausible “when the plaintiff plesdactual content that allows the court to draw
[a] reasonable inference that the defendanliable for the misconduct alleged.” I€citing
Twombly, 550 U.S. at 556). A complaint allegingcts which are “merelgonsistent with a
defendant’s liability . . . stops stt of the line between possibility and plausibility of entitlement
to relief.” 1d. (quoting_ Twombly550 U.S. at 557) (internal quotation marks omitted).

In evaluating a Rule 12(b)(6) motion understiframework, “[tihecomplaint must be
liberally construed in favor of thgaintiff, who must be grantedelbenefit of all inferences that

can be derived from the facdtleged,” Schuler v. United State®17 F.2d 605, 608 (D.C. Cir.

1979) (internal quotation marks and citationsitted), and the Court “may consider only the
facts alleged in the complaint, any documestther attached to oincorporated in the

complaint[,] and matters of which [the Court] ynake judicial notice,’E.E.O.C. v. St. Francis

Xavier Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1997) (footnote omitted). Although the

Court must accept the plaintiffsa¢tual allegations as true, any conclusory allegations are not
entitled to an assumption of truth, and evenehalfegations pled witfactual support need only

be accepted to the extent that “they plausibly gise to an entitlemerto relief.” Igbal

U.S. at __ , 129 S. Ct. at 1950. If “the [C]ourt finds that the plaintiff[] has failed to allege all
the material elements of [his] cause of actidhén the Court may dismiss the complaint without

prejudice, Taylor v. FDIC132 F.3d 753, 761 (D.C. Cir. 1997),with prejudice, provided that

the Court “determines that the allegation of otfaets consistent with the challenged pleading

could not possibly cure the deigncy,” Firestone v. Fireston@6 F.3d 1205, 1209 (D.C. Cir.

1996) (internal quotation marks and citations omitted).



C. Federal Rule of Civil Procedure 56

Before granting a motion for summary judgnt pursuant to Federal Rule of Civil
Procedure 56, this Court musadi that “the pleadings, the discoyeand disclosure materials on
file, and any affidavits show thalhere is no genuine issue asatty material fact and that the
movant is entitled to judgment as a matter of laiwed. R. Civ. P. 56(c). A material fact is one

that “might affect the outcoenof the suit under the governitayv.” Anderson v. Liberty Lobhy

477 U.S. 242, 248 (1986). When ruling on a wotfor summary judgment, “the court must
draw all reasonable inferencesfavor of the nonmoving partynd it may not make credibility

determinations or weigh the evidenceReeves v. Sandersdtiumbing Prods., Inc530 U.S.

133, 150 (2000) (citations omitted). The moviparty has the burden afemonstrating the
absence of a genuine issue oftenal fact, and that the nonewving party “failled] to make a
showing sufficient to establish the existence oklement essential to that party’s case, and on

which that party will bear the burden prfoof at trial.” Celotex Corp. v. Catre#77 U.S. 317,

322 (1986).
In responding to a summary judgment motion, the non-moving party “must do more than

simply show that there is some metaphysical dagbto the materiaktts.” Matsushita Elec.

Indus. Co., v. Zenith Radio Corpl75 U.S. 574, 586 (1986). Accordingly, the non-moving party

must not rely on “mere allegations or denials but . . . must set fdrtspecific facts showing
that there [are] genuine isgg] for trial.” Anderson477 U.S. at 248 (ietnal quotation and
citation omitted) (second omission in original). Th(igf the evidence is merely colorable, or is
not significantly probative, summary judgment may be granted.” ald249-50 (citations

omitted).



1. Legal Analysis

The issues presented to the Court by deéendant’'s summarjudgment motion are
several. First, the Court must decide whettiee plaintiff has exhausted all administrative
remedies with regards to his allegation thatwas discriminated agst by being passed over
for the Burrell detail. Second, the Court mustedmine whether it has jwdliction to entertain
the plaintiff's claim that the defendant committed a prohibited personnel action in violation of 5
U.S.C. § 2302. Third, if the plaintiff's prohtied personnel action claim is properly before the
Court, it must decide whether the defendant didaat, engage in a prddited personnel action
in violation of the aforementionestatutory and regulaty provisions. For the reasons discussed
below, the Court concludes that the plaintifsHailed to exhaust higdministrative remedies
regarding his discrimination claim, and thatnied not decide thgquestion of whether the
defendant engaged in a prohibitpersonnel action because thaiptiff has failed to properly
pursue administrative review of this claim.

A. Failure to Exhaust Administrative Remedies Regarding the Title VII Claim.

As an initial matter, the defendant’'s attamip have the Court dismiss the plaintiff's
complaint is without merit._ SeBef.’s Mem. at 1 (moving to dismiss the complaint pursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6First, the plaintiff's failure to exhaust
his administrative remedies under Title Véloes not implicate a court's subject-matter
jurisdiction and, thus, dismissplrsuant to Federal Rule ofw@iProcedure 12{)(1) would be
inappropriate. “The word ‘exhaustion’ . . . dekes two distinct legatoncepts.” _Avocados

Plus Inc. v. Venemar870 F.3d 1243, 1247 (D.C. Cir. 2004)he first “is a judicially created

doctrine requiring parties whaseek to challenge agencgction to exhaust available

administrative remedies before bringing theirecas court,” whereas “[tjhe second form of



exhaustion arises when Congress requires resdhnietadministrative paess as a predicate to
judicial review.” Id. Only the latter concept has jurisdictional implications. Segeiglaining
that so-called “jurisdictionakexhaustion” is “rooted ... in @gress' power to control the
jurisdiction of the federal courts”)Moreover, a district court mugtiresume [that] exhaustion is
non-jurisdictional unless Conggs states in clear, unequivocahts that the judiciary is barred
from hearing an action until the administrative agency has come to a decisiorat 1248
(internal quotation marks and citation omitted). tAs Court has already held in this case, an

exhaustion of administrative remedichallenge raised in the €&itVIl context is an affirmative

defense that is not jurisdional in nature. _Sedamilton v. Geithner616 F. Supp. 2d 49, 61-62
(D.D.C. 2009) (Walton, J.) (noting that 42 U.S.C. 8§ 2000e-16(c) prowdlsthat a plaintiff
“may file a civil action”if the requirements of the statwiee met). Thus, the defendants cannot
invoke Rule 12(b)(1), which authorizes dismisdais lack of subject-matter jurisdiction, as a
basis for the dismissal of the complaint.

The defendant also cannot rely on Rule 12(b)(6) as a basis for dismissing the complaint
for the failure to exhaust all administrative rehes. Federal Rule dfivil Procedure 8(a)(2)
requires the plaintiff to provida short and plain statement gejtforth the plaintiff’'s grounds
for relief, and in his amended complaint, the miéfi asserts that he “timely filed his formal
charges of discrimination . . . with [the] Edimployment OpportunityCommission],” Compl.
1 6, and that “[tjhe condition precedent to this suit has been satisfied,7id.While it is true
that, as a general matter, legal “conclusions[Jraxeentitled to the assumption of truth,” Igbal
___U.s. at__ ,129 S. Ct. at 1950, here the rexpeint that a party must exhaust all available
administrative remedies is a condition precedent to bringing a Title VII claim in federal court,

Million v. Frank, 47 F.3d 385, 389 (10th Cir. 1995), and thhe, plaintiff may allege that this

10



condition has been satisfied, déed. R. Civ. P. 9(c) (statingah*“it suffices to allege generally
that all conditions precedent hawvecurred or been performe@mphasis added)). The only
possible procedural mechanism available ttee defendant to raise his exhaustion of
administrative remedies defense at this stagth@fproceedings, therefore, is Federal Rule of
Civil Procedure 56.

The Court should note that the defendarg mved for summary judgment before any
discovery has been conducted ispgense to the amended complaint. To be sure, a district court
faced with a summary judgment motion pre-discpv@ust be cognizant that the parties are
“allow[ed] . . . both a reasonable opportunity t@gant all material made pertinent to such a
motion by Rule 56 and a chance to sue reasonable discovery.” Tayldr32 F.3d at 765
(internal quotation marks and citation omitted).ondtheless, a district court can consider a
summary judgment motion when it “is satisfiedttthe parties are not taken by surprise or
deprived of a reasonable opportunity to contastsf averred outside theepdings and the issues

involved are discretand dispositive.”_Smith v. United Statéd.8 F. Supp. 2d 139, 154 (D.D.C.

2007) (Walton, J.) (internal quotationarks and citation omitted); see alksennedy v. Empire

Blue Cross & Blue Shie|ld89 F.2d 588, 592 (2d Cir. 1993) (finding error in district court's

conversion of motion to dismiss under Rule 12(b)(6) to motion for summary judgment without
prior notice to parties where both parties submitteidence in support of their positions). In
this instance, the Court finds it appropriate tllr@ss the motion in light of the fact that both
parties have submitted briefings and haveyfuliscussed the factual issues surrounding the
administrative exhaustion issue. Furthermordlene parties have nabnducted discovery in
regards to the claims set forth in the plainsifimended complaint, the parties did engage in

discovery in regard® the plaintiff's original complain&and neither party hasquested the need

11



for additional discovery in ordeto resolve the claims now before the Court. Accordingly,
neither party would be deprived of the benef uncovering new information in discovery
regarding the exhatisn issue as they have had adequate opportunity to conduct discovery
concerning this matter, and the exhaustion issgebkan extensively discussed in the briefings
by both parties.

As noted above, the defendant’'s assertibat the plaintiff fded to exhaust his
administrative remedies before filing this actiorcansidered an affirmative defense that does

not have jurisdictional implicains. Pearsall v. Holde610 F. Supp. 2d 87, 95 (D.D.C. 2009)

(Friedman, J.). As an affirmative defenske defendant bears thmurden of raising and
producing evidence that ieeences the plaintiff's failure tcsatisfy all of the procedural
requirements regarding his disarnation claim for not receivinthe Burrell detail. _Bowden v.
United States106 F.3d 433, 437 (D.C. Cir. 1997). If thdatelant satisfies this burden, then the
plaintiff must either rebut the defendant’s eande or rely upon an equitable doctrine such as
tolling, waiver, or estoppel to avoid dismissal. Id.

“It is well-established that a federal employee may assert a Title VII claim in federal
court only after a timely complaint has beeeganted to the agency involved.” Nurriddin v.
Goldin, 382 F. Supp. 2d. 79, 92 (D.D.C. 2005) (Bates, Jhus, a “federal employee filing a
Title VII action must exhaust his . . . administratitemedies before seeking judicial review.”

Rhodes v. Napolitan®56 F. Supp. 2d 174, 179 (D.D.C. 20@S)llivan, J.) (citing Brown v.

Gen. Servs. Admin.425 U.S. 820, 832-33 (1976)). Spemlly, a federal employee must

initiate contact with an EEO couslsr within forty-five days othe date of thevent believed to
be the discriminatory or retaliatory actio29 C.F.R. 8 1614.105(a)(12@10). With regard to

personnel actions, contact with the EEO counselast occur within forty-five days of the

12



effective date of the personnel action. Idhe EEO counselor must then conduct a final
interview within thirty days othe employee’s contact witherEEO counselor, otherwise, the
counselor is required to notifthe employee of his right to file an administrative complaint
within fifteen daysof the notice. _Id8§ 1614.105(d). And, the administrative complaint may be
amended at any time prior to the conabmsdf the agency’s investigation. 18.1614.106(d).
An employee may bring a civil action withinnaty days of receipt of notice of the EEO
counselor’s final action, id§8 1614.407(a), or 180 days from the filing of the complaint if no
appeal or final action has occurred,3d1614.407(b). See ald@ U.S.C. § 2000e-16(c).

These administrative requirements have beamsistently recognized by the District of
Columbia Circuit as being prerequisites for institgta Title VII acton in the district court. See
Bowden 106 F.3d at 437 (holding that the plaintiff fact failed to timely exhaust his
administrative remedies before filing a Title VII claim, but later held that the doctrine of waiver
applied and the claim was not dismissed). Phepose of these requirements is to give the
agency notice of the allegationstht faces and allow it the opponity to internally investigate

and resolve the matter. Pears@llO F. Supp. 2d at 98; see aRomero-Ostolaza v. Ridg870

F. Supp. 2d 139, 149 (D.D.C. 2005) (Lamberth, JBy forgoing or circumventing this
administrative process, the defendant agencyriggpsid of the opportunityo reach an internal

resolution regarding the matter. Pearsall0 F. Supp. 2d at 98. dditionally, administrative

exhaustion works to preserveethourt’s time and resources aythorizing only the presentation

of claims that have been “diligéy pursued” by the plaintiff. _SeRomero-Ostolaza370 F.

Supp. 2d at 149 (quoting Velikonja v. Mue|l&15 F. Supp. 2d 66, 1D.D.C. 2004) (Huvelle,

J.), rev’d on other grounds sub nowfelikonja v. Gonzales466 F.3d 122, 123 (D.C. Cir. 2006))

(observing that among the purposes of exhaustitm ‘fensure[] that only claims [the] plaintiff

13



has diligently pursued will survive). Theggocedures cannot go urfiled unless the Court
finds that the equitable doctrined either waiver, estoppel or tolling applies. Nat'l R.R.

Passenger Corp. v. Morgas36 U.S. 101, 113 (2002); see alBmwden 106 F.3d at 437.

Most importantly, an employee must exhailmt administrative process above for each
discrete actiorfor which he or she seeks to bring a claim. $kwgan 536 U.S. at 113;

Coleman-Adebayo v. Leavjtt326 F. Supp. 2d 132, 137 (D.D.Q004) (Friedman, J.) In

assessing whether an administrative claim has been timely filed, the Supreme Court in Morgan
noted that “each incident of discriminationdaeach retaliatory adverse employment decision
constitutes a separate actionablalawful employment practice.”_Idat 114. The Court in

Coleman-Adebaydurther elaborated that

[tlhe key to determining whether a claim shumeet the procedural hurdles of the
exhaustion requirement itself, or whetlitecan piggy-back on another claim that
has satisfied those requirements, is whrethe claim is of a ‘discrete’ act of
discrimination or retaliation or, instead, of a hostile work environment. ‘Discrete
acts such as termination, failure to promatenial of transfer, or refusal to hire’
are individual acts that ‘occuat a fixed time. Acconmgly, plaintiffs alleging
such discriminatory action must exhatts¢ administrative mcess regardless of
any relationship that may exist betwebose discrete claims and any others.

Coleman-Adebay0326 F. Supp. 2d at 137-38 (quoting Morg&B6 U.S. at 114). Therefore,

“[e]ach discrete discriminatory act starts awvnelock for filing charges alleging that aét.”
Morgan 536 U.S. at 114.
The facts of this case call ftine conclusion that the non-setion for the Burrell detail

was a discrete incident. IndEeneither party disputes this pbi Instead, the plaintiff argues

% The Supreme Court has recognized that an employeenoedite a complaint for every single discriminatory act
where the employee has been subjectexhttunlawful employment practice,” Morgah36 U.S. at 115, which did

not occur at any particular moment, but instead occured gweriad of time, i.e., “over a series of days or perhaps
years,” id.at 103. This is distinguishable from a discreteb&cause in those instances “a single act . . . may not be
actionable on its own.”_ld.Therefore, “[s]Juch claims are based oe dumulative effect of individual acts.” Idt

115 This exception to the general rule that a plaintifst exhaust his administragivemedies for each discrete
action is inapplicable here, however, because the plaintiff does not (nor could he) dispute that the alleged
discrimination in regards to the Burrell detail was a discrete act and not an ongoing practice.

14



that he followed all of the required admingttve steps in pursuingis discrimination claim
concerning the Burrell detail. F.Opp’'n at 7. In support of hposition, the plaintiff relies on
the EEO counselor’'s report that memorialized itifermal investigation that occurred in this
case, in which the counselor provided thadlowing brief summary of the allegedly
discriminatory actions that led tipdaintiff's request for counseling:
The AP (Plaintiff) alleges discrimitian based on race — African American,
color- black, and [] sex — male, witthe issue being non selection when
management:

e Selected a Caucasian femaleithw observably/demonstrably less
gualifications than [the plaintiff]

e Planned, arranged and execluteith a discriminatory motive to give the
same white woman preferential treatthéby giving adetail (for 12
months) into the position.

e Planned, arranged and executed thectiele process using an evaluation
process with a discriminatory motive thatsubjective in nature to form an
otherwise (pretext) defensible legitimate selection process.

Pl’s Opp’n at 6. The pintiff asserts that the EEO couns&aeport reflects that one purpose
of the meeting and initial contawith the EEO counselor was égsert a discrimination claim for
the Burrell detail. _Idat 6-7. The defendant, on the othand, argues that the reference to the
Burrell detail in the EEO’s counseling repastnothing more than “background information”
that places his allegations regarding the discratury selection of the Health Safety Manager
position “in context.” Def.’s Mem. at 8. Inh@r words, the defendant argues that the reference
to the Burrell detail in the EEO counselor's sumyniflects “one of three contributory factors
that [the p]laintiff believed led to his non seieatfor the Safety Specialist position, and nothing
more.” 1d.

While a plain and isolated reading of the EEQunselor’'s descrigin of the plaintiff's

complaint can harbor both interpretations proffieby the parties, a revieof the entire report

drafted by the EEO counselor, togethvith the other documents the record, leaves the Court
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with the unmistakable impression that the plaintiff failed to pursue a separate claim for
discrimination based on the Buitrdetail. In the EEO counseais summary description of the
complaint, the plaintiff asserted that “he was s@ected for the . . . Safety Specialist” position,
even though his qualifications were supe to Burrell’s qualifications. _Id. Ex. 7 (EEO
Counselor’'s Report) at 4. The plaintiff then wentto state that “he ha[d] twenty-one years in
the field of [o]ccupational [s]afety [and h]dalta[n undergraduate] degree in [ijndustrial
[h]ygiene, [and] a [m]asters desgy in [p]ublic [h]ealth” and that he had been promoted from
positions at the “entry level, to journeyman,golicy,” unlike Burrell, who “does not have a
degree, and does not hafteventy-one] years oexperience.” _Id.Ex. 7 (EEO Counselor’s
Report) at 5. The plaintiff did mention the Burmdtail, but he never asserted that he was more
qualified than Burrell for the detail; rather, he simply states that “[t]he detail assignment for the
white female was used to give her preferertiehtment” for the Safety Specialist position. Id.
Thus, when the initial inteiew is considered in context, it &pparent that the plaintiff invoked

the Burrell detail only to suggest that it was atext to justify awardig the Safety Specialist
position to Burrell, and not &t he should have beenesged for the detalil.

The Court’s conclusion concerning the EEQuuselor’'s summary is further buttressed
by the remaining portions of her report, where stemorializes her findings from her informal
investigation. For example, the Selection Official conveyedhto EEO counselor that the
plaintiff “did not answer the questions clearlgiring his interview for the Safety Specialist
position, and that the panel unaoisly agreed that his “inteeiv [did not] go as well as the
other candidates.” _ Id. Moreover, as for the counselor@wvn investigatie efforts, she
“developed a graphic comparative analysis . r tHe candidates who &g for the position of

Safety Specialist,” and that based on this infation, she did not beliewbat the plaintiff's non-
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selection was due to discrimination. IdNowhere in these summaries, however, is there any
mention of the Burrell detail. Isum, there is nothing in the EESOunselor’s report that denotes
any communication by the plaintiffiat he even complained ofibg passed over for the Burrell
detail, let alone that he was discriminaggghinst by not being seked for the position.

More compelling evidence regarding the pldfistifailure to raise a complaint regarding
the Burrell detail is actually dgclosed by the events that ooed after the EEO counselor
completed her informal investigation. After receiving the notice of his right to file a formal EEO
complaint on October 9, 2003, see Ex. 7 (EEO Counselor’'s Report), at 4, the plaintiff filed a
formal complaint with the Department of Treasury on October 21, 200Fxd.6 (Hamilton
EEO Complaint), at 1. In that complaint, thaiptiff was asked to designate the title and grade
of the position he was denied diseunlawful discrimination._ld.In response, the plaintiff does
not list the Burrell detdirather, the only position he identifies the Safety Specialist position.

In fact, upon receipt of the plaintiff's formal EEEOmplaint, the defendant confirmed that “[t]he
claim to be investigated is” whether the plaintifis “discriminated against based on his race . . .
, color[,] and/or sex . . . when he was not selectedor promotion to the position of Safety and
Health Manager.” _Id.Ex. 8 (Dec. 17, 2003 Letterat 1. The lettedoes not reference the
Burrell detail, and certainly if the plaintiff believed that this claim was inadvertently or
inappropriately omitted from the charges he wdnto be investigated, he certainly had the
opportunity (and informed responsibility) apprise the agency afls error. _Seead. (“If you
disagree with the claim, pleas®tify me in writing within [fiteen] days of the date of this
letter.”).  Accordingly, the plaintiff's forrml complaint, and his subsequent silence upon

receiving the confirmation letter, confirms the doisen that the plaintiff had no intention at the
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agency stage to pursue a discrimination claimdasethe Burrell detail, and that he did not, in
fact, pursue such a claim with the ageficy.

Furthermore, none of the equitable defereeslable to a Title VII plaintiff—equitable
tolling, estoppel, or waiver—excuse the plaintifigsslure to exhaust his administrative remedies.
To be clear, the doctrines of equitable estopp#@lbng have no application here, as the plaintiff

does not seek to toll the limitations period, Segrier v. Radio Free Europe/Radio Liberty, Inc.

159 F.3d 1363, 1367 (D.C. Cir. 1998) (“Both equitabstoppel and equitable tolling operate, in
a practical sense, to toll a limitations period.f)jeéed, he is asserting that his claim regarding
the Burrell detail was timelgubmitted to the EEO counselor, $des Opp’n at 6 (asserting that
the plaintiff “definitely” and “clearly” submittd his claim of discrimination regarding the
Burrell detail “in a timely fashior)? As to whether the need to exhaust was waived, the plaintiff
appears to allude to this defense byistathe following in his opposition memorandum:
Defendant himself asked Phiff twice during discoveryvia interrogatories and
deposition, whether Plaintiff wished fmursue his discrimination claim on the
non-selection for the detail, and he aesed in the affirmative. (emphasis

added). Additionally, Defendant alsokad . . . whether Plaintiff believed he
gualified for the detail that Burrell got.

If Defendant’s assertion were truly sineethen it would not have made the type

of inquiries it made of Platiff during discovery. ... The purpose of discovery
is to enable parties to obtain the fattimdormation needed to prepare their cases
for trial.

PI's Mem. at 7-8 (citation omitted). To the extémit the plaintiff believes that these allegations
merit a waiver determination, his is mistaken.e Timaiver doctrine applies where an agency has

acceptedinvestigatedand_decidedhe merits of a plaintiff's clan, despite the plaintiff's failure

to strictly comply with all of the administiige requirements for pursuing a Title VII claim in

district court. _Bowden106 F.3d at 438-39; see alSaltz v. Lehman672 F.2d 207, 208 (D.C.

“ Additionally, the record is devoid of any additional documentation establishing that the plaintiff filed a separate
EEO formal complaint based on the Burrell detail.
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Cir. 1982). There is nothing in the record t@port a finding that the defendant accepted this
new discrimination claim during sitovery, that it conducted thgpe of internal investigation

that is at the heart of the administrativéh@ustion requirement, orah more importantly, it

issued a decision on the merits of a claim regarthe Burrell detail. Simply stated, none of the
equitable principles that would excuse the pliatfailure to timely exhaust his administrative
remedies as to the Burrell detail have any applicability based on the facts in this case. Thus, the
Court must grant summary judgment to the defendant on this claim.

B. Failure to Exhaust Administrative Remedies for Prohibited Personnel Action Claim

With regards to the plaintiff's claim thateéldefendant engagedanprohibited personnel
action in violation of 5 U.S.C. § 2302 when MBurrell received the detail, the Court must turn
to provisions of the Civil Service Reforict, Pub. L. No. 95-454, Stat. 1111 (codified in
various sections of Title 5 of the United Stat@sde), which “provides the exclusive set of

remedies for claims brought” under Section 2302. Haes v. Bodman538 F. Supp. 2d 78, 82

(D.D.C. 2008) (Robertson, Jgiting Richards v. Kierngrd61 F.3d 880, 885 (7th Cir. 2006)).

As a general matter, a party seeking to chalem@rohibited personneltamn must first present
such a claim to the Office of Special Counsél.U.S.C. § 1214 (2006). Here, however, the
plaintiff alleges that not onlyid the defendant engage insdiimination when Burrell was
assigned the detail, but that the defendant engagahibited personnel action when he did so.
SeePl.’s Opp’n at 24 (“In addition to this disminatory detail, there is prohibited personnel
action.”). Thus, the plaintiff argues that tligsa “mixed case” suit involving a discriminatory
and non-discriminatory action, andetkefore “this type of case te be treated as a unit[] and

[can] be brought before the . [Clourt.” Pl.’s Opp’n at 24 (ting Ikossi v. Dep’t of the Navy

516 F.3d 1037 (D.C. Cir. 2008)).
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The plaintiff is correct that a complainawho pursues a “mixed case” need not first
present his claim to the Office of Special CounsAs the District of Columbia Circuit has
recognized, 29 C.F.R. § 1614.302 (2010) allavsomplainant to choose between filing a
“mixed case complaint” with the EEO office antinfy a “mixed case appeal” directly with the
MSPB. Butler v. West164 F.3d 634, 638 (D.C. Cir. 1999). WMever, a plaintiff must choose
one procedural mechanism; recovery unbdeth avenues is not available. S2& C.F.R. §
1614.302 (“An aggrieved person may initially file a mixed case complaint with an agency . . . or
an appeal on the same matter with the MSRPB but not both.”). Regardless of whether a
complainant seeks to solely challenge a pritddbpersonnel action before the Office of Special
Counsel, or in a “mixed case” before the EBffice or MSPB, one of these administrative

remedies must be exhausted before it be heard in federal court. S#eaver v. U.S. Info.

Agency, 87 F.3d 1429, 1433 (D.C. Cir. 1996) (“Under the [Civil Service Reform Act],
exhaustion of administrative remedies jsr@sdictional prerequisite to suit.”).

Here, there is no evidence that the plairghausted his administrative remedies before
either the EEO office or the MSPB. Indeed, adabove, the plaintiff insists that he sought
review of his claim regarding the Burrell diéteefore the EEO officeand thus, by negative
inference, he did not seek a direct “mixed case appeal” with the MSPB. Furthermore, the Court
has already concluded that theiptiff failed to pursue a claim afiscrimination in regards to
the Burrell detail in the proceedings before BEO office, and thus the plaintiff could not be
said to have filed a “mixed case” complaint beftrat office. Based on the record before the
Court, the plaintiff's prohibitegbersonnel action claim must be dismissed due to his failure to

seek relief through the appropriate administrative procedures.
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V. Conclusion

“One of the fundamental purposes of any edt@n requirement is to ensure that the
agency has notice of a claim ‘and the oppatyuo handle it intenally.” Pearsall 610 F. Supp.
2d at 98 (quoting Velikonja315 F. Supp. 2d at 74). With regards to the Burrell detail, the
plaintiff made no attempt to exhaust any admiaiste remedies that were available to him,
regardless of whether it was puesuunder Title VII or the Whisttdower Protection Act. Thus,
he deprived the defendant of the opportunitgaaduct an internal invégation and to possibly
resolve this matter informally. By failing tcomply with the appropriate administrative
procedures before filing suit in this forurthe Court has no choice but to grant summary
judgment to the defendant with regards to thiee VIl claim, and to dismiss the complaint for
lack of subject-matter jurisdiction asttze prohibited personnel action claim.

SO ORDERED this 13th day of October, 2010.

REGGIE B. WALTON
Lhited States District Judge

® A final order will be issued contemporaneously witls themorandum opinion (1) denying the defendant’s motion

to dismiss the plaintiff's Title VII claim pursuant to Federal Rule of Civil Procedure 12(b)(1), (2) granting the
defendant’s motion to dismiss the plaintiff's Whistleb&wProtection Act claim pursuant to Rule 12(b)(1), (3)
denying the defendant’s motion to dismiss the plaintiff's TWieclaim pursuant to Federal Rule of Civil Procedure
12(b)(6), (4) denying as moot the defendant’s motiodigmiss the plaintiff’s Whistleblower Protection Act claim
pursuant to Rule 12(b)(6), (5) granting the defendantBamdor summary judgment as to the plaintiff's Title VII
claim, (6) denying as moot the defendant’'s motion for summary judgment as to the plaintiff's Whistleblower
Protection Act claim, (7) denying as moot both the Plaintiff's Motion to Strike Pages 13-14 of the Defendant’s
Reply to Plaintiff's Oppositin to Defendant’s Motion to Dismiss or fine Alternative fo'Summary Judgment and

the Plaintiff's Supplemental Motion to Strike Pages 14-16 of Defendant’'s Reply to Plaintiff's Opposition to
Defendant’s Motion to Dismiss the Amended Complainindhe Alternative, Motion for Summary Judgment, and

(8) closing this case.
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