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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PRISON LEGAL NEWS
Plaintiff,
V. Civil Action No. 05-1812RBW)

HARLEY G. LAPPIN, Director,
Federal Bireau of Prisons

Defendant.
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MEMORANDUM OPINION

This Freedom of Information Act ("FOIA™), 5 U.S.C. § 552 (200&dion is before the
Court on Defendarftederal Bureau of Prison's (the "Bureau™BOP") Renewed Cross-Motion
for Summary Judgment and Memorandum in Support ("Pekenewed Mot.").The plaintiff
opposes the motion and cross moves for summary judgr8esPlaintiff's Opposition to
Defendant's Renewed Crelotion for Summary Judgment/Plaintiff's Renewed Motion for
Summary Judgment ("Pl.'s Opp'n"). For the reasons explained below, both pentiess are
granted in part and denied in part.

|. BACKGROUND
In 2003, the plaintiff, Prisohegal Newg"PLN"), a nonprofit legal journalfiled a

FOIA requestvith the BOPRin which it sought:

! In addition to the parties' cross motiortes Court considered the following filingand their attached

exhibits, in resolving the partiesossmotions:the Defendant's July 14, 2008 Cross Motion for Summary Judgment
and Opposition to Plaintiff's Motion for Summary Judgment ("Def.\s 2008 Mot."); the Defendant's Motion for
Reconsideration and Memorandum in Support and Response to the Court'2#&009 Order ("Def.'s Mot. for
Recons."); the Defendant's Reply to Plaintiff's Opposition to Diefiet's Renewed Croddotion for Summary
Judgment and Plaintiff's Renewed Motion for Summary Judgment EBeply"); and the Plaintiff's Respent®

the Defendant's "Reply to Plaintiff's Opposition to Defendant's Resh@xwossMotion for Summary Judgment and
Plaintiff's Renewed Motion for Summary JudgnigtiPl.'s Resp.").
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A copy of all documents showing all money paid by the BOP for lawsuits and
claims against it. This is all funds paid out to claimants/litigantsdetvadnuary

1, 1996 through and including July 31, 2003. | am requesting a copy of the
verdict, settlement or claim in each case showing the dollar amount paid, the
identity of the plaintiff/claimant and the legal identifying informationdach
lawsuit or clam or attorney fee award. | am also requesting a copy of the
complaint (if it was a lawsuit) or the claim (if it was not) in each iectdvhich
describes the facts underlying each lawsuit and claim.

Def.'s Renewed Mot. at 1. Upon not receiving all of the information requelséeplaintiff
brought suit, pursuant to the FOIghallenging the adequacy of the defendant's search for
responsive records and the defendant's withholding of records under E&iéyaxemptions.

SeePrison Legal News v. Lapp 603 F. Supp. 2d 124, 125 (D.D.C. 2009) (Walton, The

Court denied the defendant's first motion for summary judgment in March of 2009 because the
sole affidavit submitted inonjunction with the defendant's motion failed to shioatthe
Bureaus search was adequabe thatit was properly withholding documents under the FOIA's
exemptions.Id. at 127, 129.

The defendanthenmoved for reconsideration of the March 2009 Opinion@raEron
the basis that an electrortransmittalerror prevented the @a from receiving additional
supporting affidavits.SeeFebruary 25, 2010 Ordat 1-2. Upon reviewinghe additional
declarationsthe Court concluded that "the Bur&adeclaratioasuggest that the officials made a
good faith effort to conduct the search . . . [tmatt] the declarants f[kjshort of explaining, in
reasonable detail, the scope and method of the seddchat' 8. Further, the Court found that
"none of the newly filed declarations" addressed the validity of the Banedianceon the
FOIA exemptions.Id. at 10. The Court noted that it was unaware whether the Bureau had
created &/aughnindex? and observed that a Vaugtmex would help put the Court in the

position to assess the propriety of the exemptions invoked by tieadBud. at 1:12. Finding

2 SeeVaughn v. Rosem84 F.2d 820 (D.C. Cir. 1973).



that theadditional affidavits did not provide sufficient information for the Court to independently
determine if thdBureau's search was adequateat 9, or whether the exemptions it relied upon
to withhold information were properly invoked, @t 12, the Court denied the defenitan
motion for reconsiderationld.

In conjunction with its current motion for summary judgment, the Bun@agubmitted
supplemental declarations that it believes "contain the specificitgdetad requested by the
Court in its February 25, 2010 @ar." Def.'s Renewed Mot. at 3. The defendant makes clear,
however, that it hasonductecho additional searches for responsive recoldsat 2.

1. STANDARD OF REVIEW

Courtswill grant a notion for summary judgment under Rule 56§€}he Federal Rules
of Civil Procedurdf “ the pleadings, the discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any material fact and that the moviigy party
entitled to judgment as a matter of law.” Fed. R. Civ. P. 88(c)lo prevail on a motion for
summary judgmerin a casdrought under the FOIhen the adequacy of an agency search is
challengedthe "defending 'agency must show beyond materiabtdbiat ithas conducted a

search reasonably calculated to uncover all relevant documevitgléy v. C.1.A, 508 F.3d

1108, 1114 (D.C. Cir. 2007) (quoting Weisberg v. U.S. Dep't of JustigeF.2d 1344, 1351

(D.C. Cir. 1983))seeSummers v. U.S. Damf Justice 140 F.3d 1077, 1080 (D.C. Cir. 1998)

(explaining the "peculiar nature of the FOIA" as it relates to summary judgeneew) And
courts applya reasonableness test to determine degja@acy of a search methodologyorley,
508 F.3d at 1114. Thua,"FOIA search is sufficient if the agency malegood faith effort to
conduct a search for the requested records, using methods which can be reaspeetag &x

produce the information requestedBaker &Hostetler LLP v. U.S. Dep't of Camerce 473




F.3d 312, 318 (D.C. Cir. 2006) (quoting Nation Magazine v. U.S. Customs %kiv.3d 885,

890 (D.C.Cir. 1995). "Agency affidavitdsubmitted in FOIA cases] are accorded a
presumption of good faith, which cannot be rebutted by 'purely sae®utlaims about the

existence and discoverability of other documéntSafeCard Servs., Inc. v. SE©®26 F.2d

1197, 1200 (D.C. Cir. 199%internal citation omitted) Accordingly, once the agency has
"shown that its search was reasonable, the burden is on the requester to rebut ticd byide

showing that the search was not conducted in good faith." Moore v.,AdGirF. Supp. 32, 35

(D.D.C. 1996) (citing Miller v. U.S. Dep't of Staté79 F.2d 1378, 1382)This rebuttal can be

done either by contradicting the defendant's account of the search procedure oettyngres

evidenceshowingtheagency's bad faith. Moqgré16 F. Suppat 35-36.

When an agency seeking "summary judgment on the basis of . . . agency affidavits"
asserts through those affidavits that it has properly withheld documents or Eadsafment
pursuant to a FOIA exemption, the agency's affidavits must "describe the documehts and t
justifications for nondisclosure with reasonably specific detail, demoaskrat the infonation
withheld logically falls within the claimed exemption, and are not controvertedtmr contrary

evidence in the record nor by evidence of agency bad"fauilitary Audit Project v. Casey

656 F.2d 724, 73@.C. Cir. 1981). Further, consistewith congressional intent tilting the
scales in favor of full disclosure, courts impose a substantial burden on an agency seeking to
avoid disclosure based on the FOIA exemptiddsrley, 508 F.3d at 1114 (internal citations
and quotations omitted). Consequently, "exemptions from disclosure ennatrowly

construed . . . ancbnclusory and generalized allegations of exemptions are unacceptable."

Morley, 508 F.3d at 1114-15 (citing Founding Church of Scientology of Wash., D.C., Inc. v.

Nat'l Sec. Ageay, 610 F.2d 824, 830 (D.C. Cir. 1979nternal quotation marks omitted)




Nonetheless'[w]hen disclosure touches upon certain areas defined in the exemptions, . . . the
[FOIA] recognizes limitations that compete with the general interest in disclesar¢hat, in

appropriate cases, can overcomé ifNat'| Archives and Records Admin. v. Fayisd1 U.S.

157, 172 (2004).
I1. ANALYSIS

A. The Adequacwyf theBureau’'sSearch

The defendant submits that its supplemental explanations ofatehsenducted in
response to the plaintiffSOIA request contain thievel of specificity and detail requested by
the Court in its February 25, 2010 Ordebef.'s Renewed Mot. at 2, 8eeid., Exhibits ("Exs.")
2-3, 5-16. The plaintiff, on the other hand, argues that the Bureau "has not conducted a
reasonable anadequate search for documents,” Pl.'s Opp'n at 5, but offers no critique of the
search methods employed by the Buraad providedittle explanationas towhy the Court
should findthe Bureais'ssearch inadequatdnsteadthe plaintiff states that of the "11,000[-]plus
pages of materials [produced by the Bureau], most are useless due to . . . disorganization,
incompleteness and limitless redactionkl:" Additionally, the plaintiff avershat "[a]fter
careful review of the items receivedy: at 6, it knows the response to its "request is incomplete.
.. .[because tjere are numerous instances throughout the 11,000-plus pages that do not provide

the information that was requested in 200Rl. The plaintiff seemsat least in parto base its

3 Wherean agency establishes the applicability of an exemption, it musthelass disclose all reasonably

segregable, nonexempt portions of the requested regaghssinatiolrchives and Research Ctr. v. GI234 F.3d
55, 58 (D.C. Cir. 2003) (citing 5 U.S.€ 552(b)). Segregability would now not seem to be an issue because the
government has already made that assessment. Def's Reply at 14. Kltveegevernment's obligation to assess
segregability is ongoing and segregation could be necessary if aimipéx the Court ultimately determines that
some of the nowlisclosed information does need to be disclogekSussman v. U.S. Marshals Serv. F. Supp.

2d __, _, 2010 WL 3452343, *5 (D.D.C. September 1, 2010) (considering whethéedddéarmaton was
reasonably segregable from information to which an exemption dpplie

4 The February 25, 2010 Order statkdt the declarations then before the Court "failled] to identify any
search terms used, specify how the search was conducted, owithtaplecificity what the search yieldedd. at
9.



argumenthat the search remains incompletatsrpossessioaf severalitigation reports
prepared by the BureageePl.'s Opp'n at 6 ("To support its assertion, PLN is in possession of
what ae commonly known as 'litigation reports.' . . . It is clear from the 1996 and 19@fiditig
reports that someone is keeping track of the [Bureau's] litigation reqoilss Resp. at 6
("These reports were used by Plaintiff a 'checks and balances' tmgefe, in part, that the
[Bureau] was complying witfthe] FOIA request.). The plaintiff's opposition to the adequacy
of the Bureau's search is therefee=minglyrooted in the purported disorganization of the
documentst received andts belief,formed after its review of theeveralcopies othe Bureau's
litigation reportgt received thatadditional responsive documents have not been produced.
While still notproviding the level oépecificity or detaib modelagencyFOIA response
should contain, the supplemental declarations submitted by the defendant do contamtsuffic
detail to "afford a FOIA requester an opportunity to challenge the adequacysefitioh and to

allow [this Court] to determine if the search was adequadelésbyv. Dep't of the Army920

F.2d 57, 68 (D.C. Cir. 19900ne improvement over the earlier submissions is that #tleof
supplemental declaratioesplain the search methodolog@asployed bythe various Bureau
officesin response to the plaintiffSOIA request For example, one declarant who previously
merely stated that she "utilized a {foematted search created by computer staff responsible for
maintaining the databasai response to the plaintiff's FOIA request, Def.'s Mot. for Recon., Ex.
4 (Declaration of Kimberly E. B\w) ("Blow Decl.") 4 statel in her new declaration that "[t]he
only responsive records maintained in [the] Litigation Branch of the Officbef@eneral

Counsel would be located in Content Manager[,] which is a compatabase that contains
information about cases against the Bureau," Def.'s Renewed Md5. (B&claration of

Kimberly Blow) ("Blow Decl. II") 1 3, that "[t]he only means of creating an aateiand



complete list of responsive records maintained in [@ezjtral Office was to review Content
Manager,'id., Ex. 5 (Blow Decl. II) 1 4, and that she "conducted this review by utilizing the pre-
formatted search criteria fgearching Content Manager" for the period of time requested by the
plaintiff, id., Ex. 5 (Blow Decl. 1) 5. Ms. Blow also indicated thhesrestricted’her search
to thosecases that hatsettled.” Id., Ex. 5 (Blow Decl. Il) § 5. The Court understands the term
"settled" to mean resolved or completed, not simply that the matter wasexesall an out-of-
court settlement. This understanding finds support in another declarant's indicatite t
Bureau's databases make no distinction between monetary ambnetary settlements, Def.'s
Renewed Mot., Ex. 7 (Declaration of Kathleen White) ("White Decl. I1I") § aWhack does not
make the distinction as to whether settlements were monetary-onoetary."), coupledith
her explanation that she "understood that the [plaintiff's FOIA] request . . . sopgrg ofall
documents showinall money paid by the Bureau of Prisons for lawsuits and claims against it."
Id., Ex. 7 (White Decl. Il) T 2 (emphasis added). Moreover, the plaintiff has notrafedi¢he
adequacy of the defendant's search on the basis that it inappropriatelyitisrstalich to
documents resulting from out-aburt settlements.

Likewise,otherdeclararns have novalsosupplemented theprior declaratios by
including the search terms they employed in conductingltéwtronic database searches they
made SeeDef.'s Reewed Mot., Ex. §Declaration of Renee Brinké&tornshill) (‘"Fornshill
Decl. ") § 5(explaining that she "conducted a review by seagim the electronic tort claim
database for the words 'approved' and '‘paymeid’;)Ex. 7 (White Decl.ll") § 5 ("l conducted
this review by searching Lawpack for all EEO complaints that had thaptestiof 'SETT,'
which indicates '8tlement,from January 1, 1996 through and including July 31, 2p03.

Further, as many of the potentially responsive records were maintained papelyformat, the



Courtappreciates thahe declarants can provide oflilyited detailregarding thig physical
examination of paper records. In other words, there are only so many ways to dbscribe
review of indices cataloggboxes of documents and the actual act of retrieving and reviewing
files stored in boxes; thereforene level of detail requiretd explain the process employed to
review paper documentsderstandablynay not rise to the level necesstrydescribeéhe
examinatiorof electronic databases in which a variety of search methods or search terms might
have to be used. In any event, in regard to the search for and ofvleactual copiesf the
documents, the thoroughness of the search has been adedasteilyed.See, e.g.Def.'s
Renewed Mot., Ex. @Declaration of Cynthia LawleK)'Lawler Decl.ll"), 111, 2, 5 foting that

as a Paralegal Specialist, she understood the request sought coglledamfuments showing all
money paid by the Bureau fawsuits and claims against it," explaining that stenducted this
review by searching the tthcopies of the . . . files. . . . [themviewed each file to determine
accurate dats and relevancy to the request,"” and concluding thatr&evancy of the

documents was confirmed by the attorneys in my dffjad., Ex. 10(Declaration of Dorcia
Casillas)("Casillas Declll") 1 5 ("My office conducted this review by pulling each case file and
reviewing the file for decisions and settlements that weredssueng the specified period of
time."). Finally, and perhaps most importanttyany of the declarants include clarified
explanations which disclogkat theindividual searches were commendggrelying on the
Bureau's litigation report® create list®f potentially responsive documentSeg e.q, id., Ex.

12 (Second Declaration of Michael D. TafelskiYafelski Decl.ll") { 4(discussing the
development o&list based on the use of monthly reports reflecting cases in which a settlement
or a judgmat occurred)id., Ex. 13 (Declaration of Aleci&. Sillal) ("Sillah Decl.) 1 4("The

only means of creating an accurate and complete list of responsive recor@snedim the



Mid-Atlantic Regional Officewas to review the [Office's] Monthly Reports. . . . Each monthly
report provides the litigation and tort claim settlements paid to a complainant/plginfitie
Court is thus satisfied that the defendant's employe®snencedheir searchest a logical
starting point, and from theproceededo cdlect all responsive documents.

The Court agrees with the plaintiff "that someone is keeping track of thegjiBsire
litigation records." Pl.'s Resp. at 6. This tracking of litigation not only enabled thalBlare
respond to the plaintiff's FOIA request, but also shaped the agency's response, wbartthe
now findswasadequat@nd "reasonably calculated to uncover all relevant documents."
Morley, 508 F.3d at 111dnternal citation omitted) And, it must be remembered thtte issue
to be resolved is not whether there might exist any other documents possibly respotisve t

request, but rather whether tbearchfor those documents waslequaté Weisberg v. U.S.

Dep't of Justice745 F.2d 1476, 1485 (D.C. Cir. 1984) (emphasis igirmad). Thus, the

plaintiff's speculation, which stems from its possession of the monthly regartsufficient to

rebut the Bureau's affidavits showitit itssearchor responsive documentgas adequate.

° The defendant differentiates between "monthly reports,” whisplg list litigation activity, and "litigation

reports,” which are reports "prepared by the [Bureau] for fesgi&/nited States Attorneys as a result of litigation
filed against the [Bureau] and represent[] the agency's legal analysésroétits of a case, proposed legal theories
concerning a case, and proposed resolutions of a case." Def.'s Reply anél(aiiziion omitted).The defendant
asserts that although the plaintiff may have "erroneously received Bitigiation [rleports during the release of
information," id, it did not request litigation reports in its FOIA request and the documentseattimcthe plaintiff's
opposition are monthly, rather than litigation, repotts. The defendant further asserts that even if the plaintiff had
requested the litigation reports, Exemption 5 of the FOIA has beetrggh$o exempt such documents as
privileged attorney work productd. at 910. Because the plaintiff does not appear in its opposition and-cross
motion to be seeking to obtain either litigation or monthly reports from theaBuand instead mentions such
reports only as a means of cross checking the informatmstuced by the Bureau, Pl.'s Opp'n at 6, and because the
defendant has not withheld any documents pursuant to Exemption 5 llerGourt understands after reviewing the
Bureau'svaughnindex), the Court need not address whether these reports mustloseti to the plaintiff.

Most importantly for the Court's current analysis, however, igdttethat the plaintiff has failed to show
what significance, if any, its possession of the monthly reportsrhéise adequacy of the search. In other words,
the plaintiff's mere possession of some of the monthly reports dbesmtradict the Bureau's account of its search
or raise evidence of the defendant's bad faith, and this possessionfr¢hesafficient to overcome the
presumption of good faith accorded to the Bureau's affil@geeSafeCard Servs., Inc926 F.2d at 1200 ("gency
affidavits[submitted in FOIA casegjre accorded a presumption of good faithich cannot be rebutted tpurely
speculative claims about the existence and discoviyadfi other documents. (internal citation omitted)).




Safecard Servs926 F.2d at 1200Accordingly, because the plaintiff hast preserstd any

evidence that contradicts the agency's accouité séarch—indeed, the plaintiff's possession of
themonthly reports supports the agency's description of its search procedure—and does not
"raige] evidene of the defendant's bad faitiVioore, 916 F. Suppat 35-36, the defendant's
renewed motion for summary judgment is granted insofar as it asks the Court fioargum
judgment on the adequacy of the search, and the plaintdsmotionchallenging the

adequacy of the Bureau's seaicdenied

B. The Propriety of the Bureau's ReliancelomFOIA Exemptions

The defendant'¥aughm index? submitted for the first timéve years into this litigation
in conjunction with its Renewed Motion for Summary Judgment, indicates that the defeasa
redactecdocuments based on various combinations of Exemptions (2)(6vand (7)(C).
Accordingly, the Court will consider each categorical grouping in turn, notitige autset that
"[i]f the Court determines that information properly is withheld under one exemptineed not

determine whether another exemptiq@plées to that same informatiorCbleman v. Lappin607

F. Supp. 2d 15, 23 (D.D.C. 2009) (citing Simon v. U.S. Dep't of JuS8&eF.2d 782, 785 (D.C.

Cir. 1992)),while bearing in mind "that [the] FOIA mandates a 'strong presumption in favor of

6 Vaughnindices are a mainstay of FOIA proceedings at the district court lewgsi€ircuit. "InVaughn

[the District of Columbia Circuit] recognized the burden placed uponistricticourt when the government fails to
establish with sufficient specificity the basis of claimed exemptiom fFOIA disclosure of specific documents. To
alleviate that burden, [the Circuit] established the requirementMaughnindex so that a digct judge could

examine and rule on each element of the itemized 8siimers140 F.3d at 10881 (internal citation omitted).
Although "[w]e have never required repetitive, detailed explanations forpéach of withheld information,"

Morley, 508 F.3d at 1122, "[tlh€aughnindex must ‘adequately describe each withheld document or deletion from
a released document,’ and 'must state the exemption claimed for each delstibhedd document, and explain

why the exemption is relevantSummers140F.3d at 1080 (quoting Founding Church of Sciento]&)s F.2d at
949).

! Although a "categorical approach" may sometimes be appropriaiéanghnindex, this does not change

the fact that "substance is paramount.” Defenders of Wildlife v. U$t &feAg., 311 F. Supp. 2d 44, 58 (D.D.C.
2004). Thus, declarations offered to support a categ®aayjhnindex must still “contain adequate substance to
determine whether [the agency] properly withheld recortt."

10



disclosurée; Multi AG Media LLC v. U.S. Dep't of AQ.515 F.3d 1224, 1227 (D.C. Cir. 2008)

(citing Nat'l Ass'n of Homebuilders v. Nortp809 F.3d 26, 32 (D.C. Cir. 2002)).

1. Exemption 6

Exemption 6 protects from disclosure "personnel and medical files and ditegahe
disclosure of which would constitute a clearly unwarranted invasion of personal pridacy
U.S.C. 8§ 552(b)(6)."The term'similar files' is construed broadly and is 'intended to cover
detailed Government records on an individual which can be identified as applying to that

individual." Concepcion v. FBB06 F. Supp. 2d 14, 35 (D.D.C. 2009) (quoting U.S. Dep't of

State v. Wash. Post G@d56 U.S. 595, 602 (1982))The threshold is fairly minimal, such that

all information which applies to a particular individual is covered by Exemptiomgérdiess of
the type of file in which it is contained.” Concepgié06 F. Supp. 2d at 35 (internal quotations
and citaion omitted). An agency's invocation of Exemption 6 demands a determination

whether . . . disclosure would compromise a substantial, as opposed to a
de minimis privacy interest. If no significant privacy interest is

implicated (and if no other Exempti@pplies), [the] FOIA demands
disclosure. . . . If, on the other hand, a substantial privacy interest is at
stake, then [the Court] must weigh that privacy interest in non-disclosure
against the public interest in release of the records in order to determi
whether, on balance, disclosure would work a clearly unwarranted
invasion of personal privacy.

Nat'l| Assn of Retired Fed. Emps. v. Horn&79 F.2d 873, 874 (D.C. Cir. 1989) (internal citation

omitted). The Supreme Court has made clear that Exemptisrdesigned to protect personal
information, even if it is not embarrassing or of an intimate natiareat 875 (citingJ.S. Dep't

of State v. Washington Post C456 U.S. 595, 600 (1982)Y.he agencyhoweverpears the

burden to persuade the Court that the Exemption applies. Consumers' Checkbdokih&tr

Study of Servsv. U.S. Dep't of Health and Human Seys&4 F.3d 1046, 1050 (D.C. Cir.

2009).

11
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The Bureau'¥aughnindex identifies four categories of documents containing redactions
basedsolelyon Exemption 6. SeeVaughnindex. These categories are: (1) Labor Management
RelationsMerit Systems Protection Boabpeal Form(2) Labor LawSettlement Agreements;
(3) Labor LawJudgments; an@) Labor LawJudgmentsloint Stipulationdr Entry of Final
Judgment.Vaughnindex at 8-F The indexshowsthat the information redacted in the first
category is "all social security numbers and all personal psychiatricahedormation,”
whereas the remaining three categories merely list the redaction of "allssmiaty numbers."
Clearly, an individual's social security numbes a specific relationshtp that individual, thus
meeting the threshold requirement for Exemption 6 protect@®Concepcion606 F. Supp. 2d
at 36. Although the Bureastatesonly that"the disclosure of social security numbers . . . would

constitute an unwarranted invasion of privacy," Vaugiuex at §the Court findghatthe

privacy interest in one's social securitymmberis selfevident. SeeTaitzv. Obama__ F. Supp.
2d. __, ,2010 WL 4985895, * 3 (D.D.C. December 9, 208léiningthat in denying the
plaintiff's first motion for reconsideration, the Court noted that social sgcunhbers are not
subject to disclosure under the FOIA). Auohally, the plaintiff dos not contest the redaction
of social security ambers. SeePl.'s Opp'n at 12 (acknowledging that the defendant psoperl
redacted social securityymbers). Accordingly, because disclosure of the social security

numbers'would constitute a clearly unwarranted invasion of personal privacy,” 5 U.S.C. §

8 The Court notes that the deflamt'sVaughnindex states that Exemption 6 was used where disclosure

would "constitute an unwarranted invasion of personal privagalghnindex at 8. This is not the correct standard
in evaluating disclosure under Exemption 6; the FOIA expresslyatati¢hat disclosure must be made unless doing
so would result in aclearlyunwarranted invasion of personal privacy." 5 U.S.C. § 552(b)(6) (emphasis added).
Thus, for Exemption 6 to apply, disclosure must be more than simply tamiea. SeeBeck 997F.2d at 1489
(explaining that the use of the adverb "clearly” in Exemption 6 gisedo a requirement that disclosure constitute
an actual, rather than just a likely, invasion of privacy).

o Because the Bureaw&ughnindex is not paginated, éhCourt will refer to the pages in the order in which
they appear on the Court's docket.

12



552(b)(6), and would not reveal to the publnhat[its] government is up to,” U.S. Dep't of

Justice v. Reporters Comm. for Freedom of P88 U.S. 749, 773 (1989), the Court cloides

that the redaction of social securitymbers is a proper withholding under ExemptiorSée

Nat'l Ass'n of Retired Fed. Emp879 F.2d at 87X(arifying that "unless the public would learn

something directly about the workings of the Governnbgriknowing thgrequested
information, its]disclosure is not affected with the public interestd holding that "we need not
linger over the balance; something, even a modest privacy interest, outweighs eeéning

time") (emphasis in originglReporters Comm. for Freedom of Pre439 U.Sat 773

(determiningthatdisclosing "information about private citizens . . . that reveals little or nothing
about an agency's own conduct” does not serve a relevant public interest under the FOIA)
Unlike the soml security mmbers, however, the Cowtirrently lacks sufficient
information todetermine whether the redactioh"all personal psychiatric/medical information"
from the Labor Management Relatiokkerit Systems Protection Boabpeal Formss
approprateunder Exemption 6. While it is true that "[i]n the FOIA context, courts have
repeatedly held that medical records are exempt from disclosure becauseijb ipterest in
[medical records] is well recognized, even under the stringent standard gitexef)" Marzen

v. Dep't of Health and Human Serv832 F. Supp 785, 811 (N.D. Ill. 1986) (quoting Bast v.

Dep't of Justice665 F.2d 1251, 1254 (D.C. Cir. 1981)j)e Bureau'¥aughnindex does not

offer a sufficiently detailedescription of the "personal psychiatric/medical information”
withheld to enable the Court to conclude that the withholding was appropriate under esempti
6.

In a number obther FOIA cases, the parties have agreed that the requested information

at issue wasovered by théerm "medical files."SeePlain Dealer Pub. Co. v. Dep't of Labor

13



471 F. Supp. 1023, 1026-27 (D.D.C. 1979) (identifying otiases and observing that the parties
in thecase agreethatit was clear that the documemisuldbe considered medical filesiHere,
however, the parties are not in agreement regarding the Bureau's usepti@x® to withhold

"all personal psychiatric/medical informationThus, while the Court suspsdhe Bureau's
redactions werékely proper given the substantial priyainiterests that exist in one's medical
and psychiatric histories and information, the Court cannot simply take the Busead for it.

In other wordsby merelyasserting in conclusory terrttsatExemption 6 "was applied to protect
the personal psychiatric and medical records of individuals who filed a laborrgreeagainst

the [Bureau],"Vaughnindex at 8, the Bureau has not "describe[d] the documents and the

justifications for nondisclosure tii reasonably specific detaiMilitary Audit Project 656 F.2d

at 738. While the assertion that it has withheld "all personal psychiatric/medical inforthegion
agoodstart, thevaughnindex must provide greatepecificityconcerning howhe redacted
information falls withinthatcategory*°

2. Exemptiors 6 & 7(C)

The next categories of responsive records identified by the Bureau cattaations
based on a combination of Exemptions 6 and 7(C). Exemption 7(C) allows an agency to
withhold "records or information compiled for law enforcement purposes, but only to &me ext
that the production of such law enforcement records . . . could reasonably be expected to
constitute an unwarranted invasion of personal privacy.”" 5 U.S.C. § 552(b)(7)(C). Thus, records

may properly be withheld under Exemption 7hié tagency establishes that the records were

10 SeePlain Dealer Pub. Cp471 F. Supp. at 1027 n.5 (explaining that documents in the "medical files"

category include: "physician's letters regarding claimantslition, progress and ability to work; physician's letters
regarding the cause of claimant's disability; a questionnaire regardinguetaimisability; a letter from the

[m]edical [d]irector to claimant's physician regarding claimant's treatraecinical psychologist's evaluation of
claimant; certificates of medical examations; and doctor's statements.")
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compiled for law enforcement purposes and the material satisfies one of théssabpar

Exemption 7—here, subpart (€).Pratt v. Webste673 F.2d 408, 413 (D.C. Cir. 1982). A

court determining whether records were compiled for law enforcement purpaseocus on
how and under whaircumstances the requested files were compiled, and whether the files
sought to relate to anything that can fairly be characterized as an enforcerseatijprg.”

Jefferson v. U.S. Dep't of Justj@84 F.3d 172, 176-77 (D.C. Cir. 2002) (internal quotations and

citations omitted).As with Exemption 6, "an agency may not withhold records under exemption
7(C) solely because disclosure would infringe legitimate privacy insetes must balance
privacy interests against the public's interest in learning about the operdtitngovernment.”

Campbell v. U.S. Dep't of Justicks4 F.3d 20, 33 (D.C. Cir. 1998).

The defendant'¥aughnindex denotefive categories of documentsntaining
redactionghatthe defendant claims are substantiated by Exemptions 6 and 7(C). The Bureau
has titled thoséve categories: (1Jort Claim Form Sk 95;(2) Tort Claim Judgmentg3) Tort
Claim Vouch for Payment4) Litigation District CourtComplaints;and(5) Litigation District
Court Settlement Agreements and/or Settlement Stipulatibnsse five categoriesntain
redacions of, in some combination of the following, "all personal names, all personasseisire
all personal telephone numbers, all personal Social Security Numbers, andaigpeanking

information." Vaughnindex at 4. Again, much like the "personal psychiatric/medical

1 Subpart (C) pertains to the unwarranted invasion of privacy. Spdgifited FOIA provides for the

withholding of "records or informatiocompiled for law enforcement purposes, but only to the extent that the
production of such law enforcement records or information . . . (C) coulonadaly be expected to constitute an
unwarranted invasion of personal privacy." 5 U.S.C. § 552(b)(7)(C).

12 "Exemptions 6 and 7(C), though similar, are not coextensi@el&man 607 F. Supp. 2d at 22 (quoting
Beck v. U.S. Dep't of Justic897 F.2d 1489, 1492 (D.C. Cir. 1993)). Generally, the language of Exeni§C) is
broader than that of Exemption €oleman 607 F. Supp. 2d at 28eeNat'| Archives and Records Admin. v.
Favish 541 U.S. 157, 1666 (distinguishing the level of privacy invasion that must be shown Uhasnptions 6
and 7(C), respectively).
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information" discussed previously, the Court suspects that it would be an invasion of pivac
produce the contact information (e.g., phone numbers, addresses, etc.) of individuals who work
for the Bureau, but the defendant simply has not properly made the case for non-@isclosur

The Bureau's "rationales” for the use of the Exemptions in thedtegaries all strike
the same tone. For example, with respect to TornClaidgments, théaughnindex states:

Exemptions] (b)(6) and (b)(7)(C) were applied to protect the names of
individuals who filed a tort claim and the names of [Bureau] stafffiléuba tort
claim. Exemptiofs] (b)(6) and (b)(7)(C) were applied to protect the personal
addresses of [Bureau] staff who filed a tort claim. Exemption (b)(6amaled
to protect the Social Security Numbers of individuals and [Bureau] staff w
havefiled a tort claim. The disclosure of pysonaln]ames]p]ersonal
[a]ddresses, ang]ersonal Social Security Numbers would constitute an
unwarranted invasion of personal privacy.

Vaughnindex at 2. Th&ureau's affidavit$ail to shed further light on its use of Exemptions 6
and 7(C) in the aboviksted five categories of document®nly one of the Bureau's affiants
speaks to the use tifeseFOIA Exemptions, and he states simply that "[ijn response to the
voluminous amount of responsive documents, the number of offices that provided responsive
records, and the nature of the exemptions applied, | determined tNatublenindex would be
arranged by categories with the specific type of information redacted irca@gory and the
reasons why the ergptions were applied." Def.'s Reply, Ex. 3 (Third Supplemdgalaration

of Wilson J. Moorer)] 7. Review of the defendant&ughnindex, however, leads to the
conclusion that Mr. Moorer's "reasons why the exemptions were applied” ar@ob too

general, andhereforeinsufficient to support the defendant's redactiddeeVaughnindex atl-

2 (explaining that "[e]xemptiofb)6 and(b)7(C) were applied to protect the names of individuals
who filed a tort claim and the names of BOP staff who filéaltaclaim; and concluding that

"the disclosure of personal names . . . would constitute an unwarranted invasion of personal

privacy"). Further, in its Renewed Motion the Buraaarely states that the bases for the
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"exemptions were set forth in DefendlarCross Motion for Summary Judgment and
[Opposition], and are incorporated herein." Def.'s Renewed Mot. at 3.

Review of he defendant's initial motiaghows thaalthoughthe Bureau correctly cites
the applicable legal authorignd sets forth the propeststo be used by the Court
determining whether an agency's reliance orFB8A's Exemptions was propgrassertegit
fails to yield a description dhe particular documents atlte particulacorresponding
justifications forredacting thoseatuments with reasonably specific detéloreover what
minimal description théureaudoes provide about some of the thdactednformationstrikes
the Court as the type of information that could posdielynost relevant to the reasons
motivatingtheplaintiff's FOIA requestSee, e.g.Def.'s July 2008 Mot.t&8-9 (explaining that
the redacted information included "conclusions drawn from completed investigatinohs" a
"[o]ther redactions were of information relating to the core of the EEO comptaithe
corrective action requested"). Thus, while Burealhas repeatedlgrovided the Counvith the
law it must apply, it hasot provided the Court witkufficient specificityof the underlyingfacts
neededo appropriatelyapply thatlegal authorityto the case at hand-or example, because the
District of ColumbiaCircuit has "consistently held that an individual has a substantial privacy

interest under FOIA in his financial information," Consumers' Checklis®k F.3d at 1050, the

Court could perhaps determine that the defendant's redaction of "all personal banking
information" in the category of documents called "Tort Claim Voucher for Patymas a
proper use of Exemption 6 if only it knew wiilaé term*all personal bankg information”
consisted of and coultherefore undertake the required balancing; as it sthodsgverthe
Court cannot determine whether this description was applied narrowly to coverath@risuch

as account numbers, or was applied broaelyltingin the redaction ofeftlement amounts
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depositednto a claimant's account by tBeireauto settle or satisfy claimsrought against itln
a stuationin which the Court is tasked witprovid[ing] statements of law that are both accurate
and sufficiently detailed to establish that the carfgfld novoreview prescribed by Congress [in

the FOIAcontext] has taken placgfbunding Church of Scientolog§03 F.2d at 950, the

justificationsunderlying the redaction must be provided in reasonably specific detail, amd not

conclusory or generalidgerms Yet, the Bureau merelgrovides the Court with justifications

such as: "The above information, redacted by the BOP pursuant to Exemption 7(@&pmalpe
in nature and the public's need to know does not outweigh thissititebef.'s Reply at 19.
Thus, because the Burelasnot sufficiently establistd—in any of its filings—that the
documents comprising the aboNsted five categories of documents were compiled for law
enforcement purposes or providie Court any factBom which it couldbalance the public and
private interestat stakan regard todisclosure of the redacted information, the Court cannot
categoricallyconclude that the defendant has properly invoked Exemptiong(€pas tothe

five categories listeth the first four pages of itgaughnindex*® SeeMorley, 508 F.3d at 1122

(describingts rulingin King v. U.S. Dep't of Justi¢c&30 F.2d 210, 219, 224 (D.C. Cir. 1989),

wherethe court held, in discussing the requirements\é@ghnindex,that"when an agency
seeks to withhold information, it must prdeia relatively detailed justification, specifically
identifying the reasons why a particular exemption is relevant and comgeadise claims with
the particular part of a withheld document to which they apply,” and tlcategorical
description of redacted material coupled with categorical indication @if@attd consequences

of disclosure is clearlinadequate’;)Campbel] 164 F.3d at 33 (observing that fastify

13 To the extent that the Bureau reliedyoon Exemption 6 to withhold the social security numbers

encompassed in these five categories, the Court need not evaluate its ajpykcgbil, having already found that
they are exempt from disclosure under Exemption 6.
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summary judgment under exemption 7, the [agency] must explain why each withheldedbcum
or set of closely similar documents relate to a particular law enforcemewisplirp

3. Exemptions 2 Low6 & 7(C)

Finally, the Burealists four categories of documents for whitimade redactions
pursuant to Exemptionslbw, 6, and 7(C). Exemption 2 alloi@ the withholding of
documents that are "related solely to the internal personnel rules andgsratém agency:* 5
U.S.C. 8§ 552(b)(2). Exemption 2 applieshié information sought meets two criteri@oleman
607 F. Supp. 2dt21. First, such information "must be used for predominantly internal
purposes.”ld. (internal quotation and citation omitted). Second, "the agency must show either
that disclosurenay risk circumvention of agency regulation, or that the material relatesi&b triv
administrative matters of no genuine public intereft."(internal quotations and citation
omitted).

The Bureau has classified thésel four categoriesn its Vaughnindex,in which it
invokes Exemptions 2, 6, anda: (1)General Correspondenedmails, Fax Cover Sheets,
Letters;(2) Merit Systems Protection BoardSettlement Agreement&3) Equal Opportunity
CommissiorSettlement Agreements, Order of Dismissal, Settlement or Compromise
Agreement, Notice of Settlement, Agency Offer of Resolution, and/or Stguulaf Dismissal;
and (4) Complaint of Discrimination, Form DOJ 201. The information redacted in these

categories consists di@]ll [p]ersonaln]ames, [a]l [p]ersonala]ddresses, [d][p]ersonal

14 Although the FOIA iself does not provide further subdivision of exemption 2, courts have adopted a

2(Low) component and a 2(High) component of the exemptBaeConcepcion v. FBI606 F. Supp. 2d 14, 31
(D.D.C. 2009) ("Predominantly internal documents the disclosure atwtbuld risk circumvention of agency
statutes are protected by thecsdled high 2 exemption. High 2 exempt information is not limited to situations
where penal or enforcement statutes could be circumvented. If the materia¢ abésgly relates toivial
administrative matters of no genuine public interest, it is deemed &wpt material." (internal quotations and
citations omitted)).
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[tlelephone [nJumbers, [H][p]ersonalSocial SecurityNumbers, ad EEOC file/[apency file
numbers,'Vaughnindex at 5, because "disclosure [pdrsonal names, addresses, telephone
numbers, social sectyinumbers and EEOC file numbers would constitute an unwarranted
invasion of personal privacy™ Id. It might well be that the information is exempt from
disclosure, but again, for the same reasons explained dhewdgfendant has failed to "describe
the documents and the justifications for nondisclosure with reasonably speaifidatet]
demonstrate that the information withheld logically falls within the claimed exemphibiitgry
Audit Project 656 F.2d at 738nstead it hasofferedonly "condusory and generalized
allegations of exemptions.Morley, 508 F.3d at 1114-15. Moreover, the Bureau has made no
attempt at showing th#e information withheld under Exemption Zpparently the EEOC file
numbers—was used for predominantly internal psesr'thatdisclosure may risk
circumvention of agency regulation, or that the material relates to trivial adntinestraatters

of no genuine public interestColeman 607 F. Supp. 2d at Zinternal citation omitted)

Indeed, in a case such as tbie where the number of responsive pages prodilicelds above
11,000, the EEOC file numbers may very much be in the public interest as a meheas for

effective organizatiomand dissemination of the requested informatiSeePrison Legal News v.

Lappin 436 F. Supp. 2d 17, 25 (D.D.C. 2006) (concluding that "the plaintiff lesfdplished
that the requested information is likely to contribute to public understanding ahgoemet
operations or activities because it has not reached a threshold leisslewhishation™). In other
words, the EEOC file numbers may aid the plaintiff in organizing, understanding, and

disseminating the information contained in those files. In any evénthe Bureals burden to

15 The Court has already decided the issue as to the disclosure of the social sembyitys, concludindnat

the Bureau's redaction of social security numbers is an appropriate usenpitiéres.
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convince the Court that the Exemptions invoked apply, Consumers' Checkbddk.3d at

1050, and the Court is $ar unconvinced.

C. The plaintiff'sOrganizationaRequest

The plaintiffnow also asks the Court to issue an Order directing the Bureau to ptovide
"with a spreadsheet, showing the dates, types of cases, locations, how resolved, argl amount
paid." PlL's Opp'n at 14. The defendant counters that it has no responsibility undelithe FO
organize the responsive records in any particular manner or provide explanatmiglrtea
accompany the responsive recard3ef.'s Reply at 11. The defendant also observes that the
plaintiff cites no legal authority supporting its request to provide responsive dotsim a
particularformat Id. Because the Court agrees with the defendant that the FOIA does not
require agencies to "organize documents to facilitate FOIA respoidggjtioting Goulding v.
LLR.S, 1998 WL 325202, No. 97 C 5628, at * 5 (N.D. Ill. June 8, 1998), the Court will not direct
the defadant to provide the plaintifith therequested spreadsheet or to organize the
documents in any specific manner.

V. CONCLUSION

For the foregoing reasons, the Court grants summary judgment to the defenalaimgeg
the adequacy afs searchor responsive documents, and te fiaintiff regarding the
defendant's use of the FOIA exemptions (except, of coasd®, the defendant's use of
Exemption 6 to redact social security numberd)e plaintiff's frustration withhe long-
standing, unresolvestatus of it&=OIA requests understandableeePl.'s Opp'n ab, andthe
Courthopes it has made clets expectatios ofthe Bureatso that this matter can finally be
brought to closure. However, if any ambiguity exigi® Court reiterates that responding to

this Opinion anclarifying its reliance on any of tHeOIA's Exemptions, the Bureau must

21



provide "additional explanation about the relative weight of the competing public aatepri
interests at stake,” Camphelb4 F.3d at 33n a sufficiently detailed manner withelyoal of
enabling the Coutb assess whether the exemptions are being properly assaned
considering the age of this case, the Court will issue a schedule for the defendiaugt itoddf

into compliance with the requirements\édugm and its progeny to avoid an order requiring the
disclosure of the withheld information or the imposition of monetary sanctiunsher delay

will not be toleratedn bringing this case to closure within the next several mdfiths.

SO ORDERED this____dayof , 2010.

/sl
Reggie B. Walton
United States District Judge

16 An Order consistent with this Memorandum Opinion will be issuedh&yCourt.
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