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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAN L. AUSTIN,
Plaintiff,
V. Civil Action No. 05-1824PLF)
PATRICK R. DONAHOE

Postmaster General,
United States Postal Servite,

Defendant

MEMORANDUM OPINION AND ORDER

Faintiff Jan L. Austin has filed a moti@eekingelief from the Court’©Order
dismissing her complaint favantof prosecution.Ms. Austincontends thater failure to
prosecute the action was due to her previous coumsaigpresentation® her abouthe status
of the caseand thatas a resulishe only learned afs dismissal five years after the fact, when
she made inquiries to the Clerk of the Court. She seeks vacatur of the Court’s Order and
reinstatement of her complainthe defendanbpposes Ms. Austin’siotion, arguing thater
delayin moving for relief was ecessiveand unjustified. Upon considerationtb& parties’
papers, the relevant legal authorities, and the entire record in thishea€surt will denyMs.

Austin’s motionfor relief.2

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, the Court
substitutes as defendant the curfeostmaster Generdltatrick R.Donahoefor former
Postmaster General John E. Potter.

2 The papers considered in connection with the pending motion ingilaietiff’ s

complaint (“Compl.”) [Dkt. No. ]; defendant’s answer (“Def.’s An®r’) [Dkt. No. 2];
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. BACKGROUND

On September 14, 2008aintiff JanAustin filed a complaint against defendant
John E. PottethenPostmaster Generéithe Postal Service})alleging discrimination in
connection with her physical disability from an on-the-job back inj@gegeneraly Compl.

The Postal Servicanswered the complaint on January 23, 2886Def.’s Ansver, andthe
Courtseta schedule for the filing and briefing of dispositive motiofrsaccordance with this
schedule, the Postal Service filed a motion to dismissr@aummary judgment on March 17,
2006. SeeDef.’s Mot. Ms. Austin failed to timelyespond tahe motion and the Court ordered
her to show cause why the Postal Service’s motion should not be deemed cosesiddy 3,
2006 Order. Ms. Austin filed no response to the Court’s Order, and so on June 1h2006,
Court grantedhe Postal Servicemotion and dismissed Ms. Austin’s complaifeeJune 1,
2006 Order.

Nearly eight years later, on March 26, 204, Austin— representetlty new
counsel —ifed a motion for relief from th€ourt’sOrder. SeePl.’s Mot. In her motion and
accompanying affidavitMs. Austin states that she did not know that her case had been
dismissed until September 5, 2011, becausédnererattorney mistd her into believing that the
case was progressingeePl.’s Mot. at 3 Pl.’s Aff. at1. Ms. Austinattributes the further delay
— between 2011, when she learned of the dismidgak casgeto 2014, when she filed her
motion for relief— to her own illness, her mother’s iline&gr father's deatranda fire in her

parents’ home. Pl.’s Moat3-4; Pl.’s Aff. at 1 She maintains that relief is warranted under

defendant motion to dismis®r for summary judgmergtDef.’s Mot.”) [Dkt. No. 5; the

Court’s showcauseOrder (“May 3, 2006 Order”) [Dkt. No.]6the Court’sOrder granting
defendant’s motion to dismigsJune 1, 2006 Order”) [Dkt. NoJ;7plaintiff's motion for relief
from judgment (“Pl.’s Mot.”) [Dkt. No. 8 affidavit of Jan Austin (“Pl.’s Aff.”) [Dkt. No. 8-1];
plaintiff's various exhibits [Dkt. Nos. 8-2 and 8-3]; and defendant’s response in opposition to
plaintiff's motion for relief from judgment (“Def.’®©pp.”) [Dkt. No. 14].
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Rule 60(b)(6) of the Federal Rules of Civil Procedure, which provides that, “[o]n motioosind |
terms, the court may relieve a party or its legal representative from a finalgatgpr] order

... [for] any . .. reason that justifies relief.Ed: R. Civ. P.60(b)(6). The Postal Service
opposes the motion and argues that, notwithstanding this unfortunate series of events, Ms.
Austin’s claim for reliefis time-barred Def.’s Oppat 1,6-8. Ms. Austin has noépliedto the

Postal Service’s opposition memorandum.

Il. LEGAL STANDARD
Rule 6@b) of the Federal Rules of Civil Procedure provides various grounds on
which a court may gramelief from afinal judgment or orderSeeFep. R. Civ. P.60(b). While
clauseq1) through(5) enumerate severapecific grounds for relief, Rule 60(b)(§erves as a
“catch-all” provision, allowingfor relief based ondny other reason that justifies relfeGee
FeD. R.Civ. P.60(b)(6). But “[r] elief under Rule 60(b)(6) is not available ‘unless the other

clauses, (1) through (5), are inapplicableRigford v. Veneman, 307 F. Supp. 2d 43, 48

(D.D.C. 2004) (quoting Goland v. CIA, 607 BH.339,372-73 (D.C. Cir. 1978) seealso

Lilieberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 863 (1@88&f under Rule

(60)(b)(6) may be available “provided that the motion . . . is not premised on one of the grounds
for relief enumerated in clauses (b)(1) through (B)(5The Supreme Court hasetjuired a
movant seeking relief under Rule 60(b)(6) to shextraordinary circumstancgsstifying the

reopening of a final judgment.’Salazar ex rel. Salazar v. Dist. of Columi&ia3 F.3d 1110,

1116 (D.C. Cir. 2011) (quoting Gonzalez v. Croshy, 545 U.S. 524, 534 ja0a8jynal

guotation marks omitted¥eealsoO’Hara v. LaHood, 756 F. Supp. 2d 75, 78 (D.D.C. 2010)

(“Rule 60(b)(6) ‘should be only sparingly used,” and then ‘only in extraordinary

circumstance¥) (quotingKramer v. Gates481 F.3d 788, 791 (D.C. Cir. 2007)).




A motion brought under any clause of Rule 60(b) “must be made within a
reasonable time,” which, “for reasons (1), (2), and (3) [means] no more thanadtgedne
entry of the judgment or order.”eB. R.Civ. P.60(c)1). Furthermore, the provisions of Rule
60(b) “are‘ mutuallyexclusive to the extent that subsection (6) cannot be used to avoid the one-

year limitatiori in the first three subsection§&alazar ex rel. Salazar v. Dist. of Columbia

633 F.3dat 1116 (quoting Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S.

380, 393 (1993)).

l1l. DISCUSSION
The Postal Servicemaintains hatbecause Ms. Austin attributes the dismissal of
her case and her subsequent delay in moving for relief to attorney neglemapéirsess, and

family crisesher motion truly is premised on the grounds of “surprise™ardusable neglect”
provided in Rule 60(b)(1)SeeDef.’s Opp.at 5 A motion brought under Rule 60(b)(1) must be
filed within one year of the final judgment or order at issuen. R. Civ. P.60(c)Y1). The Postal
Servicecontends that Ms. Austin’s motion is styledafng under Rule 60(b)(6) as a means of
avoidingthis stricture given that she has filed her motion nearly eight years after the Court
issued its Order dismissing her complai§eeDef.’s Opp. at 1, 5. Accordinglthe Postal
Service says thafls. Austin’s motion comes seven years too late.

TheD.C. Circuit has held, howevdhat“there[may be]‘extraordinary

circumstancéswarrantingRule 60(b)(6yelief where an attorney wagrossly negligent™ in his

pursuit of a client’'s caseSalazar ex rel. Salazar v. Dist. of Columitid3 F.3d at 1121 (quoting

L.P. Steuart, Inc. v. Matthews, 329 F.2d 234, 235-36 (D.C. Cir. 1964)). The Third, Sixth, and

Ninth Circuitsagree Seeid. (citing cases)seealsol1l GHARLES ALAN WRIGHT, ARTHURR.

MILLER & MARY KAY KANE, FED. PRAC. & ProC. Civ. § 2864 at516-19 (3d ed. 201Z)J[W] hen



there is gross neglect by counsel and an absence of neglect by the pagtgpsds have
refused to impute the attornsyhegligence to the party and have granted relief under Rule
60(b)(6), finding that the conduct involved presented extraordinary circumstarices.”

Ms. Austin alleges thdter former counsel, Antoini Jones, consistently lied to her
over a period of five years following the dismissal of her case, never informinigatdne had
failed to respond to the Postal Service’s motion and instead telling her thatelveasasl!
proceeding SeePl.’s Mot. at 3;Pl.’s Aff. at1. Ms. Austin states that it was not until September
5, 2011, uporontactingthe Clerk of the Courthat she learned tfiedismissalof her case
SeePl.’s Mot. at 3Pl.’s Aff. at 1L After learning of her counsel’s failure to prosecute her case
and his dishonesty abotlte matter, Ms. Austin complainedbout Mr. Jones’ conduct to the
Attorney Grievance Commission of the Maryland B&eeDkt. No. 83 at ECF page9, 12
(letters from Maryland Bar authorities to Antoini Jones and to Ms. Austin, referencing Ms.
Austin’s submission of a complaint). Based on these allegations, the Couthanils. Austin
has demonstrated the existence of “extraordinary circumstamezgingtheapplicability of
Rule 60(b)(6). In particular, Ms. Austin asserts that Mr. Jones not only wasemgfidailing
to oppose the Postal Service’s motion, resulting in the dismissal of her cabat et
consistently misled her into believing that hase was progressinghen, in fact, it had long

sincebeen removed from the Court’s dock&eelLal v. Californig 610 F.3d 518, 524-27 (9th

Cir. 2010) éxtraordinary circumstances present where attorney’s gross negligdroe |

dismissal for failure t@rosecute, andttorney deliberately misled clieaboutstatus of case)

3 The application of Rule 60(b)(6) in this manner operates as an exception to the

rule that “[c]lients generally are presumed to be accountabknid bound by their attorneys’
conduct! Robinson-Smith v. Gov't Employees Ins. Co., 424 F. Supp. 2d 117, 120 (D.D.C.
2006) ¢€iting Link v. WabastR.R.Co., 370 U.S. 626, 633-34 (1982)
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But even thougMs. Austin hasnade a showingf “extraordinary
circumstancestivarrantingconsideration of her claim under Rule 60(b)(6), the Court nonetheless
concludes that her motion was fiitgéd within a “reasonable timeas required by Rule 60(c)(1).
Although “there is no established standard for assessing whether a motioledvasthiin a
‘reasonable timan this Circuit, there are a number of factors thatcitigrt can consider in
making such a determination, including the reason for the delay and whether the non-movant
will be prejudiced by granting the motiénMore v. Lew Civ. Action No. 99-3373 (EGS), 2014

WL 1273411 at *4 (D.D.C. Mar. 31, 2014) (citin§alazar ex rel. Salazar v. Dist. of Columbia

633 F.3d at 1118 & n.5)Ms. Austin cites two categories of reasons to explain the neigfy
year delay between the Court’s dismissal of her case and her filing of teatpresion for
relief. First, between 2006 and 2011, Ms. Austin contends that she persistently contacted her
lawyer, Mr. Jones, to ask about the status of her case, but during this time Mfalledde
inform her that her complaint already had been dismissed due to his own negligence, and,
moreover misrepresentetb herthat the case was moving alongeePl.’'s Mot. at 3Pl.’s Aff.
at 1 Second, Ms. Austin attributes to various personal and family thisewarly thregear
delay between her learning the truth about her case in Septembeo 2@t Tiling the present
motion in March 2014 SeePl.’s Mot. at 3-4Pl.’s Aff. at 1

The Court assumes without deciding that the initial-fiear delay between the
2006 dismissal of Ms. Austin@omplairt and the 2011 revelation to hafrthis dismissalvas
reasonable, in light of her attorney’s apparent gregiigence and dishonesty associated with

his handling othe matter SeeSalazar ex rel. Salazar v. Dist. of Columl&id3 F.3d at 1121;

L.P. Steuart, Inc. v. Matthews, 329 F.2d at 235-36. Even so, the additionajehregelay

preceding Ms. Austin’sling of the present motion for relieénderghe motion untimely.See



FeD. R.Civ.P.60(c)1). Ms. Austin cites four personal issues that, she contends, justify her
delay in filing his motion. She states that she was forced to cope with thises involving her
parents, namely her father’s death, her mother’s “grave[]” iliness, anelthdir burned her
parents’ home SeePl.’s Mot. at 3-4Pl.’s Aff. at1. The Court is not unsympathetic to Ms.
Austin’s enduring these difficulties, but they do not excuse her failure to promptlg for

relief upon her learningf the dismissal of her complainThe fourthissuethat Ms. Austircites
as an impediment to her timely actisrher own illness, which required surgery and a lengthy
period of convalescence. SekE's Mot. at 3;PIl.’s Aff. at 1L But Ms. Austin does not contend
that this illness rendered her incapacitated fodtimation of the thregear intervabetween

September 2011 and March 201@i. Davis v. Vilsack 880 F. Supp. 2d 156, 161-63 (D.D.C.

2012) (declining to equitably toll statute of limitatioms grounds of mental illness where
plaintiff did not claim totaincapacity.

Moreover, Ms. Austin’s claim that she filed her motion for relief as soon as
possible under the circumstances is belied by#&ngdocuments that she has submitted in
support of the motion. In particuldvls. Austin includes two lettefsom Maryland Bar
authorities that demonstrate faative correspondence with tAgtorney Grievance Commission
during the first half of 2012. Ms. Atis also has proffered a letter dated December 16,
2011— that she wrote to Mr. Jones, her former counsel, in whickxginesses halismayat
Jones’ deceptioregarding her caseseeDkt. No. 8-3 at ECF pages 10-1If.Ms. Austin was
able to carry on this correspondence during the months following September 2011, then she
certainly would have been able to file a motion for relief from this Court’'s @aiang the same
time period. And she should have done so promptly upon discovery distinéssalof her case

— even if, at that time, she might have had to do so without the aid of couresakelHwritten,



well-reasoned letter to Mr. Jones during this period certainly sughastshe had the capacity to
do so. While it is possibléghat Ms. Austin thought that she should first seek recourse from her
attorney and from the Maryland Bar authorities before moving for relief fintssrCourt, se
Pl.’s Aff. at 1, this beliefwasmistaken She was obliged to file her Rule 60(b) motion as soon as
possible after September 2011, and the record demonstrates that she failed to do so.

The requirement that motion brought under Rule 60(b) be filed within a
“reasonable time” embodies a “concern with finalityfiich safeguards litigantsiéi[ance]on

the repose inherent in the end of litigatio®alazar ex rel. Salazar v. Dist. of Columl§83

F.3d at 1116 Here,even setting aside the initial fiweear delay that Ms. Austin attributes to her
counsel’s deception, she Hasdled to justify theadditional delay of nearly three ye#nst
elapsedeforeshe soughtelief from this Court.Her circumstancethereforestand in marked
contrastto cases whereourts have granted Rule 60(b)(6) motions based on attorney misconduct,

where the party seeking relief from judgment did so swiftly upon learnitigeafismissal of its

case Seee.q, Norris v. Salazar277 F.R.D. 22, 24, 26-28 (D.D.C. 2011) (relief under Rule
60(b)(6) granted where plaintiff's case was dismissed due to counseksthagld where

plaintiff filed motion for relief three months after learning of dismiss®ealsoMore v. Lew,

2014 WL 1273411, at *¢ A delay of several yearske that in this case, has only been found
reasonable when plaintiff bore no fault for the delay and filed a motion as soonilale fgas

(citing Klapprott v. United State835 U.S. 601, 615 (1949)Because Ms. Austin’siotionwas

not brought withira “reasonable tinfeafter she learned of the dismissal of her cdseCourt

concludes that it canbhafford her any relief from its Order.



IV. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED that the plaintiff's motion for relief [Dkt. N8] from the Court’s
Order dismissing her complaint is DENIED.

SO ORDERED.

s/

PAUL L. FRIEDMAN
United States District Judge
DATE: December 2, 2014



