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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANET HOWARD, et al.,

Plaintiffs,
V. Civil Action No. 05-1968 (JDB)

REBECCA BLANK,
Secretary, U.S. Department of Commer ce,

Defendant.

MEMORANDUM OPINION

Plaintiffs Janet Howard and Joyce Megginson brought this action againdt @gfey
Secretary of the United States Department of Commerce (“Departmdriti§.Court previously
dismissed one count of plaintiffs’ complaint; the sole surviving count alleges aatespapact
claim of racial discrimination pursuant to Title VII of the Civil Rights AEtL964, 42 U.S.C.

88 2000e et sedlow, nearly seven yes after the commencement of this litigatitme
Department seek® dismiss the remaining count for lack of subject matter jurisdiction. For the
reasons explained herein, the Court must grant the Department’s motion.

BACKGROUND

This case has a lengthystory, which the Courecountedmore fully in a prior opinion.

SeeHoward v. Gutierrez, 571 F. Supp. 2d 145 (D.D.C. 2008). In brief, Janet Hamaidrican

American femalewas employed at the Department from 1983 to 206ce Meggiaon,also
an African American fema)énas been employed by the Department since 1971. Both filed a

number of formal administrative complaints with the Department. Plaintiffs (aldhgawhird

! The complaint originally named as defendant Carlos M. Gutierrez in hisicaps Secretary of the United States
Department of Commerce. Pursuant to Federal Rule of Civil Procedure @téntActing Secretary Rebecca
Blankis automatically substituted.
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plaintiff, Tanya Ward Jordan, who has since settled with defenfilaattheir original complaint
with this Court on October 5, 2005, and their First Amended Complaint on June 13TR606.
First Amended Complaint asserted employment discrimination claims on behalf affplain
individually and on behalf of a putative class of African American, sugrervisory Department
employeesit alsoasserted disability discrimination claim under the Rehabilitation Att
1973, 29 U.S.C. 88 701 et seq., on JoislArhalf The Courgranted the Departmestmotion
to strike the clasclams, denied the Department’s motion to dismiss plaintiffdividual

claims, and granted plaintiffs leave to file a Second Amended Com3egttioward v.

Gutierrez 474 F. Supp. 2d 41 (D.D.C. 200After the Cout denied plaintiffs'motion for
reconsideration regarding class certification, plaintiffs filed thezo8é Amended Complaint.
On August 18, 2008, the Court granted the Department’s motion to dismiss Count Two of the
complaint under the Rehabilitation Abuyt allowed Count One under Title VII to proce8ege
Howard 571 F. Supp. 2d at 163.

As it stands, laintiffs’ central claim is that the Department has violated Title VII by
using overly subjective performaneaepraisal criteria that result in a disparate impact on African
American employees with respect to promotions and promotion-related opporii8eted\m.

Compl. [Docket Entry 70] 11 1-4, 6, 217-Z&e alsdHoward 571 F. Supp. 2d at 150.

STANDARD OF REVIEW

“The objection that a federal court lacks subyaeatter jurisdiction may be raised by a
party, or by a court on its own initiative, at any stage in the litigation, etentaél and the

entry of judgment. Arbaugh v. Y & H Corp., 546 U.S. 500, 506 (20Q&}ation omitted)see

alsoFed. R. Civ. P. 12(h)(3)I the court determineat any timethat it lacks subjeetnatter

jurisdiction, thecourt must dismiss the actione¢mphasis added)Accordingly, cespite the long



pendency of this litigation, the Court must consitier Department’argumentand dismisshe
action if jurisdiction is lacking

“[lln passing on a motion to dismiss, whether on the ground of lack of jurisdiction over
the subject matter or for failure to state a cause of action, the allegatitescoimplaint should

be construed favorably tbe pleader.'Scheuer v. Rhodes, 416 U.S. 232, 236 (195€h;also

Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 164

(1993). Therefore, the factual allegations must be presumed true, and plaintiffsengustn
evay favorable inference that may be drawn from the allegations ofSaeScheuer416 U.S.

at 236;_Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000). However, the

Court need not accept as true “a legal conclusion couched as a factual allegatiori¢rances

that are unsupported by the facts set out in the complaint. Trudeau v. Federal Trada,Comm

456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)).

ANALYSIS
1. Subject Matter Jurisdiction

28 U.S.C. § 2401(a) I'a general catchall statyteFelter v. Norton, 412 F. Supp. 2d 118,

124 (D.D.C. 2006)thatsets a si¥year limitationperiod on nortert civil claims against the
United StatesThe Department contends that § 240tfaptes gurisdictional baythat this
action violatests six-year limitation, and thahe Court mushencedismiss the actiorSeeFed.
R. Civ. P. 12(h)(3). Rintiffs? respondhat§ 2401(a) does not apply Title VIl actions.
Alternatively, they argue that even if 8 2401dagsapply, itremainssubject to equitable tolling

and henceermits this action

%plaintiff Howard, proceeding pro se, filed a nonresponsive oppasithia Court will treat her as having joined
plaintiff Megginson’s opposition in full.



A critical threshold question is whether § 2401(a) is, indeed, jurisdictiStaltes of
limitations generally fall into two broad categories: affirmative defenses théecaaived and

“jurisdictional” statutes that are not subject to waiver or equitable toliagJohn R. Sand &

Gravel Co. v. United States, 552 U.S. 130, 3332008).Statutes of limitations in suitgyainst

the United Statedave had a checlet history in the Supreme Courbrfmany yearghey were

placed in the latter, jurisdictional categoBeeSoriano v. United States, 352 U.S. 270, 276

(1957) Finn v. United States, 123 U.S. 227, 232-33 (1887). The Supreme Couleteted

from that approach in a series of cases culminating in Irwin v. DepartmentarbNetAffairs,

which held that the “saerebuttable presumption of equitable tolling applicable to suits against
private defendants should also apply to suits against the United States.” 498 U.S. 89, 95-96
(1990). Most recently, thBupremeCourt indicated that at least some of the historical

presumption survivegwin: in John R. Sand52 U.S. 130it heldthat§ 2401’s companion

statute, 28 U.S.C. 8§ 250&hich creates a siyear statute of limitations for claims against the
United States brought before the Court of Federal Claims, is gtresail. If this Court were
considering 8§ 2401(a)’s jurisdictional status on a blank slate, these developmenitsaigaul
challenging questios Seeid. at 145-46 (2008) (Ginsburg, J., dissenting) (noting that circuits are
split about the jurisdictionatatus ofthe “materially identical’s 240Xa) and arguing that
“[tloday’s decision hardly assists lower courts endeavoring to ansisejubstion’because its
reasoning points in conflicting directign8ut the task at hand much easier, dsnding
authorityin this circuitanswers the question.

In 1987, the D.C. Circuit held that, “[u]nlike an ordinary statute of limitations, § 2401(a)
is a jurisdictional condition attached to the government’s waiver of soversiguanity.”

Spannaus v. U.Rep’t of Justice824 F.2d 52, 55 (D.C. Cir. 1987). Artketcircuitonly




recently reaffirmed that, at least for the time beBygannus remains binding, explaining that
“[t]he court has long held that section 2401(a) creates ‘a jurisdictional conditched to the
government’s waiver of sovereign immunity.” On appeal, nefibemnty] has challenged this

circuit's precedent; therefore, we need not question our prior authd®i®.V Entersv. U.S.

Army Corps of Eng’s, 516 F.3d 1021, 1026-27 (D.C. Cir. 2008) (quoting Spannaus, 824 F.2d at

55) (citations omitted) Examining these developments in some depth, this Court previously

concluded thait “is compelled to hold that § 2401(a) is jurisdictiondV! Va. Highlands

Conservancy v. Johnson, 540 F. Supp. 2d 125, 143 (D.D.C. 2008). The Court remains so

compelled today.

The next question iwhether§ 240Xa) by its termdbars this actionThe statutgrovides:
“every civil action commenced against the United States shall be barred telessplaint is
filed within six years after the right of action first accrue&8”U.S.C. § 2401(ap “cause of
action a@inst an administrative agenfigst accrues, within the meaning of § 2401(a), as soon as
(but not before) the person challenging the agection can institute and maintain a suit in

court” Spannaus, 824 F.z&d 56(internal quotation marks omittedee alsd-elter v.

Kempthorne, 473 F.3d 1255, 1259 (Dr. 2007) (“Actions usually accrue when theyme
into existencé. (alterations and internal quotation marks omitted))

The Department contends that plaintiffs’ right of action first accrued on A@gu4995.
Plaintiffs never dispute this date, and with good readomwards February 22, 1995 formal
EEO class complaimprovides the basis for her clai®eeHoward 571 F. Supp. 2d at 154.
Accordingly, she could have brought her claimeady asl80 days after filinghat complaint
i.e., on August 21, 199%ee42 U.S.C. § 2000&6(c) @llowing suits afterone hundred and

eighty days from the filing of the initial charge with the department, agenanit). Six years



after her rigpt of action first accruedthe last day foHowardto file thecomplaint within the
bounds of § 240A)—wasAugust 21, 2001. Instead, she filed this action on October 5, 2005,
more than four years too late.

Megginson’s claintuns afoul of 8§ 240(R) for the same reason. This Court previously
held that, although Megginson’s owdministrative complaints “potential[ly] fail[ed]ot
identify the theoryshe seeks to pursuethis actionHoward 571 F. Supp. 2d at 158,
Megginson could join her claims with Howard’s under the doctrine of vicarious exdrausti
which allows ‘a Title VIl plaintiff who has failed to file an EEO charge. , under some
circumstancedto] join his claim with that of another plaintiff who has filed properly an EEO

charge.”"Moore v. Chertoff, 437 F. Supp. 2d 156, 163 (D.D.C. 2006). Vicarious exhaustion

cannot, of course, operate to circumvent otherwiseicgipé statutes of limitationsence
insofar as Megginson relies on Howard’s exhaustion, her right of astyned at the same time
as Howard'did. And, although the Court previously concluded only that Megginson’s own
EEO complaints “potential[ly]” failed, iheednot nowdeterminewvhether Megginson’s own
EEO complainteould themselves support this actibar most recenEEO complaintvas filed
on March 27, 1998. Assuming bdtiat it sufficed to allow Megginson’s suit, andatht wasthe
first administrative complaint to do so, her cause of action would have firsiedoon
September 23, 1998, and 8§ 2d)ould have allowed suit until September 23, 2004. Even
with these favorablassumptions his action was filed more tha yeatoo late.

In responsgplaintiffs first contend that 8 24@4) simply doesn’t apply to this case
because Title VII cases are subject only to Title VII's own statute of lionst42 U.S.C.
8 2000e-16(c). This argument faces a major hutdkelnguage o§ 240Xa), which states that

it applies to évery civil actioncommencedgainst the United State28 U.S.C. § 2401 (ajyith



a specific exceptiofor tort claimsnot applicable hersge28 U.S.C. § 2401(b).€® alsdPrice v.

Bernanke, 470 F.3d 384387(D.C. Cir. 2006) (“28 U.S.C. § 2401[h)is a] six year catctall
statute of limitations for notort civil claims against the United Stgt¢y. “The law of this
circuit is clear: the word®very civil actionmean what they saySpannaus, 824 F.2d at 55.
The D.C. Circuit has accordingly applied the statuteatbcivil actions whéher legal, equitable,
or mixed” Kempthorne, 473 F.3dt 1259(internal quotation marks omitted)

Arguing that8 2401a) nonetheless fails to readhig action, fintiffs rely onPrice v.
Bernanke, 470 F.3d 384n Price the D.C. Circuit considered the statute of limitations that
should apply tadhe Age Discrimination in Employment Act (ADBAIt held that federal
employees who bring a civil acti@fter pursing administrative remedies under the ADEA are
subject to the 9@ay statute of limitations period for similar suits filed under Title VII, rejecting
those plaintiffsarguments that § 2401(a) should supply the only limit. Plaintiffs Rrextto
hold that “28 U.S.C. § 2401(a) does not necessarily apply to causes of actions withdiat speci
limitations periods,’Opp’n toDef.’s Mot. to DismisgDocket Entry 158ht 4 (June 27, 2011),
and they accordingly reason that its application should be even more dubious to stetutes, li
Title VII, that have their own limitations. This argument rests on a misreadifgosf. rather
than rejecting 2401’s applicabilityPriceheldthat“[t] hough § 2401(a) se& outside time
limit on suits against the United States, there is nothing to suggest that Congresd ihtende
governany time a court finds a cause of action without a specific limitations pediod F.3d at
388. Rice thusrecognized 2401(a)’'s applicability as an “outside limit” to such actions, while

holdingthat Title VII's 90-day limit, which is normally far more restrictive, will govern in most

3 The D.C. Circuit has declined to apply § 2)Ionly toactions seeking relief under 5 U.S.CZ@(1) tocompel
agency action unlawfully ithheld or unreasonably delayed because those actions comptainwhat the “agency
has yet to dorather than “what the agency has don&ilderness Sdg v. Norton 434 F.3d 584, 589 (D.C. Cir.
2006) (internbquotation marks omitted). Biicircumstance is inapplicable here.
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circumstanceBecausditle VII's limit was tolled in this casdheoutside limit_isat issue here,

and 8§ 240(a) supplies the governing b&ee alsdlailes v. U.S. Peace Corp83 F. Supp. 2d 1,

9 (D.D.C. 2009) (holding that § 2401(a) balaims under several statutesrmally subject to
shorterdimitations periodsincluding theAmericans with Disabilities Acind the Rehabilitation
Act), affd, No. 09-5400, 2010 WL 2160012 (D.C. Cir. May 27, 2010) (citing § @jpi
Plaintiffs also contend that even if § 24@)lapplies equitable tollingstopped the clock
just as it did for the Title VII limitations period his argument need not detain us IdPlgintiffs
rely onlrwin’s holding that the presumption of equitable tolling applies to suits against the
United States. 498 U.S. at 95-96. By definition, however, the fact that §a2#0jlrisdictional
means thagquitable tolling cannot applyurisdictional time limits are precisely those that

“forbid[] a court to consider whether certain equitable considerations warrandexg a

limitations period’ John R Sand, 552 U.S. at 13gee als@Bowles v. Russell, 551 U.S. 205, 214
(2007)(“this Court has no authority to create equitable exceptojsisdictional
requirements”)And insofar as plaintiffs seek trgue that, giveirwin, § 2401a)is not
jurisdictional, that argument fails for the reasons discussed above.

2. Leaveto Amend

Plaintiffs havemovedfor leave to file ahird anended complainEederal Rule of Civil
Procedure 15{estates in relevant part thabsent the opposing party’s written conseafpdrty
may amend its pleading only with . the cours leave” and thd{t] he court should freely give

leave when justice so requireBed. R. Civ. P. 15(&2). “It is within the sound discretion of the

* Nor is Title VII's statute of limitations a latemacted statute that effects a partial repeal of § 2401(a): Title VII's
significantly shortedimitations period never purports to set the exclusive limit on a suit’s tirSiee2 U.S.C.
§2000e16(c) (“Within 90 days of receipt of notice of final action taken by a departmesnicggor unit . .an
employee or applicant for employnten . may file a civil action. . . .”).“[W]hen two statutes are capable of
coexistence, it is the duty of the courts, absent a clearly expressed camgiéagéntion to the contrary, to regard
each as effective J.E.M. Ag Suply, Inc. v. PioneeHi—Bred Intl, Inc., 534 U.S. 124, 14314 (2001) (iternal
guotation marks omitted), andere is nothing inconsistent in having an outer bar to suit in additioshorastatute
of limitations subject to equitable tolling.




district court to dede whether to grant such leaveVilliamsburg Wax Museum, Inc. v.

Historic Figures, Inc., 810 F.2d 243, 247 (D.C. Cir. 198&g als@\bdullah v. Washington, 530

F. Supp. 2d 112, 114 (D.D.C. 2008). The Court must use a generous standard determining the

propriety of the proposed amendmbated on the circumstances of a chsgrisv. Sec’y, U.S

Dept of Veterans Affairs126 F.3d 339, 344 (D.C. Cir. 1997). Among the reasons that may

justify denying leave to amend are undue delay, bad faith or dilatoryenmdpeated failure to
cure deficiencies by amendments previously allowed, undue prejudice to the oppdyingnolar

the futility of the amendmenEomanv. Davis, 371 U.S. 178, 182 (1962).

Plaintiffs proposed amended complaint woalddsix counts—a disparate treatment
claim, a hostile work environment claim, and a retaiatclaim as to each plaintiff.hEse
counts, which revolve around specific instances of alleged discriminatmentirely distinct
from the operative complaint’s single cowateging disparate impact caused by the
Department’s generally applicable polidddding them after years of dispositive motions that
have narrowed this case to a single count wtraldically alter the scope and naturetloifs

case.’Leqggett v. PowerdNo. 09-0558, 2009 WL 4032664, at *1 n.1 (D.D.C. Nov. 20, 2009)

(internalquotation marks and alteratiomitted)

Plaintiffs, who themselves emphasize thatriglevant facthave beerknown sincehe
1990s,Pls’ JointMot. for Leave td~ile Third Am. Compl.[Docket Entry 135] at 7 (July 16,
2010, have offered no reason ftailing to asserthese claims earlien this action As another
judge from this District aptly put it[t]hese are claimplaintiff] certainly knew of at the outset
of this litigation, and, even if they had a shred of merit, they should have been brought then.

Stanko v. Fed. Bureau of Prisons, 842 F. Supp. 2d 132, 140 (D.D.C; @H4d¥o0

Williamsburg Wax MuseunB810 F.2dat 247 (‘{W]hen so much time has passed and where the




movant has had abundant opportunity over the course of a half-dozen yeass tloeragsue, the

district courts denial of the motion for leave to amend was fully warrantefichi v. Int'l Ass’n

of Machinists& Aerospace Workers781 F.2d 1393, 1398 (9th Cir. 198¢){ate amendments

to assert new theories are not reviewed favorably when the facts and thenthenbeen known
to the party seeking amendment since the inception of the cause of adontiaveplaintiffs
offered any justification for failing to add these counts despite two prior oppetutatamend.

SeeFirestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1@8&)e to amend may be denied

for “ repeated failure to cure deficiencl®gpreviousamendments’ (alteration omitted)
(quotingFoman 371 U.S. at 182.

Moreover, plaintiffs have brought other actions against the Department based on many of
the allegations they seek to add héitee Court will not allonamendmerstthat merelyforce
defendant to respond &verchanging targets, whilgttemping torevive claimsdismissed or

abandoned in prior proceedin@eeMiss. Ass’n of Coops. v. Farmers Home Admin., 139

F.R.D. 542, 544 (D.D.C. 1994Jlenying leave to amend besa ‘plaintiffs in the instant case
would have the sun never set on their’s or any case, baaating leave to amend “would do far
more than allow plaintiff to fully litigate all the legal dimensions of their initial action, uldo
permit plaintiff to transform their case into something entirely’hew

Finally, the vast majority of the proposed amendments would be fotitbe same
reason dismissal of the operative complaint is proper. All of Megginson'’s proposetiaimag;,
which are based on alleged etsgthat occurred from 1995 to 1997 and weresubject of
administrative EEO complainfied between 1995 and 1998 barredy § 2401a) because

they accrued more than six years beforeddte of the original complairitMany o Howard’s

® Megginson offers no support for her novel argument that her claiate keck to an earlier action or to her
administrative complaint, rather than to the 2005 complaint in this cagbe@ontraryshe cites-ederal Ri¢ of
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claims are alsbarred under § 24Q4). This offersyet anothereason to deny leave to amend as

to suchclaims.e'S_eeIn re Interbank Funding Corp. Sddtig., 629 F.3d 213, 218 (D.Cir.

2010) (“[A] district court may properly deny a motion to amend if the amended pleadind
not survive a motion to dismiss.”).
Accordingly, the Court will deny leave to amend.

CONCLUSION

For these reasons, defendamhotion to dismiss fdack of jurisdictionwill be granted,
plaintiffs’ motion for leave to amend will begenied, and this action will be dismissed with

prejudice in its entiretyA separate order has been issued on this date.

s/

JOHN D. BATES
United States District Judge

Dated: Septembdr9, 2012

Civil Procedure 15(c)(1), wbh provides that, in certain circumstancga]n amendment to a pleading relates back
to the date of the original pleadihdred. R. Civ. P. 15(c)(1)

® Because ample reasoexistto deny leave to amend, the Court need not resolve whether all of Heward’
remaining claims would also be futile as untimely, barred by res judicatalateral estoppeharredby failure to
exhaust, ofor failing to state a claim.
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