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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REESEBROTHERS, INC.,
Plaintiff /Counterclaim Defendant,
V. Civil Action No. 06-0434(ESH)
UNITED STATES POSTAL SERVICE,

Defendant/CounterclaimPlaintiff/
Third-Party Plaintiff f,

V.

~ N T T T e

REESE TELESERVICES, INC. &
THE RESOURCES GROUP, LLC d/b/a/
TRG HOLDINGS, INC.,

SN

Third-Party Defendants.

MEMORANDUM OPINION

Plaintiff Reese Brothers, In€'RBI”) brings this action agaist the United States Postal
Service (“Postal Servicedr “USPS”) seeking to set aside adi agency decision that assessed a
revenue deficiency against RBI in excess of $3.5 million for improper use of the nonprofit
mailing rate (“Final Agency Decision”). RBI alseeks damages for the injury to its business
allegedly caused by that decisiohhe Postal Service filed a coentlaim against RBI to collect
the unpaid deficiency, and a third-party clainsdxon a theory of successor liability against
Reese Teleservices, Inc. (“RTI”), which aagui RBI in December 2002, and The Resources

Group, LLC (d/b/a TRG Holdings, Inc.) (“TRG”), whicmow has a controlling interest in RTI.
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Before the Court are the parties’ crasstions for summary judgment on all claims.
These include: (1) RBI's motion for partialmmary judgment on its complaint against the
Postal Service (partial only that it does not include damaj€“RBI Mot.”); (2) the Postal
Service’s cross-motion for summary judgment od’®Bomplaint, on itsounterclaims against
RBI, and also on its third-party complaint agiRTI and TRG (“PS Mot.”); and (3) RTI and
TRG'’s joint motion for summarjpdgment on the Postal Sere’s third-party complaint
(“RTIITRG Mot.”).? For the reasons stated herein, RBI's motion will be granted in part and
denied in part; the Postal Service’s motion Wwél granted in part and denied in part; and
RTI/TRG’s motion will be denied. The Final AggnDecision will be upheld except as to the
amount of the assessed deficignehich will be set aside.

BACKGROUND
STATUTORY AND REGULATORY BACKGROUND

A. Origins of Reduced Rates for Mail Sent by Qualified Nonprofit
Organizations (the “Nonprofit Rate”) 3

Congress adopted the first statutory rokaksification providing a reduced rate for
certain mail sent by qualifiegonprofit organizations in 1951SeeAct of Oct. 30, 1951, Pub. L.

No. 233, § 6, 65 Stat. 672, 673 (1951) (fediat 39 U.S.C. § 4452 (1964¥ee alsiNat |

! This case was originally bathe Honorable Ricardo Urbindt was transferred to the
undersigned on April 20, 2012, upon his retirement.

% For purposes of this opinion, a citation to thetion refers to the memorandum filed in support
thereof. All parties have filed oppositions aeglies, which are cited as “RBI Opp.,” “PS
Opp.,” “RTI/TRG Opp.,” “RBI Reply,™PS Reply,” and RTI/TRG Reply.”

% Over the years the Postal Service has udéeteint terms to describe this reduced rate,
including “Nonprofit Third Clas,” “nonprofit Standard A,"Nonprofit Standard Mail,”
“Nonprofit Standard Mail (A),” and “special butkird-class rate.” To avoid confusion, the
Court will use the termrfonprofit rate” throughout this Memorandum Opinion.
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Retired Teachers Ass’n v. U.S. Postal S&93 F.2d 1360, 1361 n.2 (D.C. Cir. 1979). When
the Postal Reorganization Act (“PRA”) was etealcin 1970, establishing the United States
Postal Service as “an independestablishment of the executikeanch of the Government of
the United States,” it provided that qualdiaonprofit organizations would continue to be
eligible for a reduced ratésPostal Reorganization Act, Pub. L. No. 91-375, §§ 201, 3626, 84
Stat. 719, 720, 762-63 (1970) (codified at 3$\CZ.. 88 201, 3626). The mail classification
schedule the Postal Service thereaftipaed included the following provision:

The nonprofit bulk rate is available foulk rate third-class mail mailed by

gualified nonprofit organizationsA qualified nonpraf organization is a

religious, educational, scientific, phildmbpic, agricultural, labor, veteran’s or

fraternal organization or assation that is not orgaped for profit and none of

the net income of whichnures to the benefit @ny private stockholder or

individual. Before being entitled tmail at the nonmfit bulk rate, the
organization shall furnish proof of itgialifications to the Postal Service.

* Although the PRA continued to allow nonprofititees to pay a reduced rate, “one of the
purposes of the Postal Reorganization Act teagduce the subsidyven these preferred
mailers so that the revenue generated by nonphifit-class mail would eantually cover all its
direct and indirect costs.Nat’| Easter Seal Sog v. U.S. Postal Sene56 F.2d 754, 761 (D.C.
Cir. 1981).

> The PRA “effectively repealed atatutorymail classifications, and created a new procedure
for administrativedetermination of mail classificationsNat | Retired Teacher$93 F.2d at
1361 n.2 (emphasis added) (citing 39 U.S.C. § 3923076)). The new procedure entailed a
three-step process: first, the Postal Serinequest[s] a recommended decision from the Postal
Rate Commission” (“PRC"); next, the PRC dke[s] a recommended decision, taking into
account the policies of the Act and certain eatated factors”; and “[f]inally, the Board of
Governors may approve, allow wardorotest, reject, or modify recommended decision of the
PRC.” SeelNat | Retired Teacher$93 F.2d at 1363%ee als@B9 U.S.C. 88 3623(a), 3625
(1976). Initially, the Postaéervice was to request a renmended decision from the PRC
within two years of the applicable effective date of the PBAeNat | Retired Teachers93

F.2d at 1361 n.2. The Board of Governors fallynadopted the first “Domestic Mail
Classification Schedule” (‘DMCS”) in 1976ee id. see alsdecision of the Governors of the
United States Postal Service on Establiskindail Classification Schedule (June 2, 1976);
Postal Rate Commission, DakiNo. MC73-1, Opinion anddeommended Decision 128 (April
15, 1976).



DMCS § 300.221 (emphasis added).

B. Postal Service Regulations re Use of the Nonprofit Rate

The PRA authorized the neéRostal Service “to adopt, amd and repeal such rules and
regulations as it deems necessary to accomplisbbjeetives of this title.” 39 U.S.C. § 401(2)
(1970). It also exempted the Postal Serfiioen chapters 5 andaf the Administrative
Procedure Act (“APA”).1d. 8 410(a) (“no Federal law dealingtivpublic or Federal contracts,
property, works, officers, employees, budgetdunds, including the provisions of chapters 5
and 7 of title 5, shall apply to the exercise of the powers of the Postal Service”). Chapter 5 of the
APA, entitled “Administrative Procedure,” generally sets forth the procedural requirements for
administrative decision-making, including ruleamay and adjudication. Chapter 7, entitled
“Judicial Review,” generally sets forth the r@gments for and scope pfdicial review of
administrative decisions.

In 1975, the Postal Service igslia regulation that “defing] the conditions under which
nonprofit organizations qualified for speciairthiclass mailing privileges under [DMCS §]
300.221.” Nat | Retired Teacher$93 F.2d at 136kee40 Fed. Reg. 37,209 (Aug. 26, 1975).
In relevant part, thategulation provided:

An organization authorized to mailthie [nonprofit] rate$or qualified nonprofit

organizations may mail only its own mattdrthese rates. An organization may

not delegate, or lend the use of its pemmitnail at [nonprofit] rates to any other

person, organization, or associatiorooferative mailings may not be made at

the [nonprofit] rates for qualéd nonprofit organization§ one or more of the

cooperating persons or orgaripas is not entitled itséto the special rates.

Cooperative mailings involving the mailing wiatter in behalf of or produced for

an organization not autheed to mail at the [nonprofit] rates for qualified

nonprofit organizations must be paidita¢ applicable regular rate. . . .

Postal Service Manual § 134.57. In 1979, the Caluffppeals for the District of Columbia

Circuit upheld this regulation da valid exercise by [the Postal Service] of its authority to
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interpret the mail classification schedule essdiad by the PRC,” specifically the requirement
that the mail matter be “mailed lopalified nonprofit organizations.Nat | Retired Teachers
593 F.2d at 1361 n.2, 1364,

The regulation was carried over without subste change to the Domestic Mail Manual
(“DMM"),  although it was subdivided into two pawtithin a subsection entitled “Eligible
Matter.” SeeDMM § 625.5. The first part, entitled “Mtar of Eligible Orgaizations,” stated:

An organization authorized to mailthie [nonprofit] rates may mail only its own

matter at these rates. An organizatiogy not delegate, or lend the use of its

authorization to mail at h[nonprofit] rates to any loér person or organization.
DMM 8§ 625.51. The second part, entitf€€boperative Mailings,” stated:
Cooperative mailings may not be matehe [nonprofit] rates for qualified

nonprofit organizations if oner more of the cooperaty persons or organizations
is not entitled itself to the special rates. Cooperative mailings involving the

® In Nat'l| Retired Teacherghe Court explained:

We believe USPS validly exercised its intetative discretion in concluding . . .
that the “mailed by” language ofdlgoverning provisions contained, by fair
implication, limitations on the use of thenprofit rate. Congss, in enacting the
statutory classification, and the PRCantopting it following passage of the Act,
established certain criteria for quatdition for the nonprofit rate. Chief among
them was the requirement that an oigation be a “religious, educational,
scientific, philanthropic, ageultural, labor, veterans @raternal” organization.
The USPS interpretation reflects anctusion that Congress and the PRC
contemplated that the nonpitafate would be used for the purposes of the listed
organizations, and not for other pages such as commercial activities
inconsistent with the grant of qualifii@n. Viewed in tis light, s[ection]
134.57’s limitations are eminently reasonadeeffectuating the implicit purpose
of the provisions.

Id. at 1364 (footnotes omitted).

" The DMM was adopted in 1978ee44 Fed. Reg. 39,851 (July 6, 1979), and it is incorporated
by reference into the Code of Federal Regulati®e=39 C.F.R. § 111.1. Itis a part of a
“detailed statutory and regulajoscheme to govern this country’s vast postal systdmS.

Postal Serv. v. Council of Greenburgh Civic'Ass453 U.S. 114, 122-23 (1981).
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mailing of matter in behalbf or produced for an orga&ation not authorized to
mail at the [nonprofit] rates for qualifietbnprofit organizations must, be paid at
the applicable regular rate. . . .

DMM 8§ 625.52. In 1981, the Postal Servaseended DMM § 625.52 “to clarify that a
cooperative mailing may be made at the [nonprdéitgs by two or more nonprofit organizations
only when each of the cooperating organizatioraithorized to mail at the special rates at the
post office where the cooperative mailinglepposited.” 46 Fed. Reg. 25,090 (May 5, 1981)
(emphasis added) Thereafter, and throughout the timeipeé relevant to this case, DMM §
625.52 provided:

Cooperative mailings may be made atgpecial bulk rates only when each of the

cooperating organizations is individualiythorized to mhat the [nonprofit]

rates at the post office where the mailing is deposited. Cooperative mailings

involving the mailing of any matter in behalf of or produced for an organization

not itself authorized to mail at the [nonprofit] rates at the post office where the
mailing is deposited must be paidla¢ applicable regular rates. . . .

8 Initially, the amended rulprovided that “[c]ooperativenailings containing any matter
prepared byin behalf of, or produced for an orgaation not itself authorized to mail at the
special bulk rates at the post office where the mgik deposited must be paid at the applicable
regular rate.” 46 Fed. Reg. 6940, 6941 (Jan192]1) (emphasis added). On May 5, 1981, the
Postal Service deleted the “peged by” language in order “&void a possible misunderstanding
of the new language which would make many propaitings ineligible for special rates. To
insure that no erroneous interpretations are iageamended final rule restores the original
language . . . which describes cooperative mailinggible for the special bulk third-class
rates.” 46 Fed. Reg. 25,090 (May 5, 1981). Asared by the Postal Service in the Federal
Register notice, it made this change because:

An authorized nonprofit maitehas pointed out to tHeostal Service that the
phrase “prepared by” as used in that deson might be intgpreted to apply to
profit making companies that print apcepare mailing materials for nonprofit
organizations at the expense of the nofiporganization. The mailer objected to
such an interpretation because it wbdisqualify many otherwise permissible
mailings from eligibility for the special rates.

46 Fed. Reg. 25,090.



DMM § 625.521°

C. Responses to Perceived Misuse of the Nonprofit Rate
1. PostalService

In 1989 and 1990, the Postal Service issuedraklangthy interpretive rulings to further
define its “cooperative mailing” regulatidf. First, in July 1989, # Postal Service issued
Customer Support Ruling, PS-289(SeePS Mot., Ex. H (“PS-209").)n relevant part, PS-209
provided:

The term “Cooperative Mailing” refers toailings made at the [nonprofit rate] in
which one or more parties “cooperate” wikle authorized permit holder. . ..

Under [the applicable rules], the itirag must be owned by the authorized
nonprofit entity at the time of mailing in order be mailed at the special rates. A
cooperative mailing may be considered prapthe authorized organization uses
a for-profit entity (or other unalibrized entity) as an agent.

The mailer must be able to show, howeveat the relationship is a legitimate
principal/agent relationship in order to uke special ratesMailings may not be
sent at the special rates if made in aogfion with or in support of a venture of
an unauthorized entity or a joint vargé between authorized and unauthorized
entities even if it is claimed thateahmail matter itself is “owned” by the
authorized entity.

An examination of the mailing piece is raaifficient for a determination that the
cooperative mailing is not acceptable at thecegd rate. Instead, it is necessary to
determine the relationship between all & garticipating entities. This requires a
review of all contracts ecuted by the parties, as well as other documents which
may demonstrate its relationship betwé®sm. Provisions in these documents
showing that the parties anet engaged in a joint ventupor that the unauthorized

® For purposes of this case, DMM issue 45 ([26;.1992) is the relevanersion of the DMM,
so the numbering in effect atahtime will be used throughout.

% These rulings have the force of law pursuarBadC.F.R. § 211.2(a)(3), since they qualify as
“other regulatory issuances aduectives of the Postal Sece.” (RBI Mot. at 14 n.41.)

1ps.209 was updated in 1993 and 1996 to refleahges in the DMM numbering system, but
otherwise the substancetbk ruling was unchanged. (PS Facts {61 & n.2.)

7



party is the agent of the authorizeghprofit entity are relevant, but are not
determinative evidence of the relationship between the parties.

Determining Factors

Factors that may be considered inedmining whether a mailing is cooperative
include the following:

e The identity of the party that devidedesigned, prepared, and paid for the
mailpiece;

e The identity of the paytwhich directly or indirectly paid the postage on
the mailing;

e How the unauthorized parties are compensated,;

e How the profits and revenues from the enterprise supported by the mailing
are divided,;

e What risks are entailed in the enterprise supported by the mailing, and
whether the parties share the risk;

e How managerial decisions are mambgcerning the content of the
mailings or the enterprise it suppgrand who makes those decisions;

e The contribution each participant kes toward the enterprise supported
by the mailing (e.g., money, service, magerial decision making, etc.);

e The intent and interests of the participants; and,
e Any other evidence that may be relevamthe standards discussed above.

Joint Business Venture

When a nonprofit and for-profit organization enter into a joint business venture,
the joint business venture is not entitled to mail at the special rates. Typically both
parties put something in (&t of names and use special rate permit for the
nonprofit party, and payment of printing and mailing costs by the for-profit
organization) and both parties tas@mething out (a share of the

proceeds/profits). . ..

(PS-209, at 1-2.)



Shortly thereafter, in August 1990, the PoStatvice issued Publication 417, “Special
Bulk Third-Class Rates,” and Publication 417&ustomer Guide To Cooperative Mailings,”
“to remind mailers concerning the types of orgamiret which may be authorized to mail at the
[nonprofit] rates, and what restrictions existroatter which may be mailed at those rates.” 55
Fed. Reg. 33,793 (Aug. 17, 1990). As explained bythstal Service, the impetus for issuing
these additional publications was that “[a] rddamestigation by the Postal Inspection Service
has documented what appears to be the prolderat improper cooperative mailings made at
the [nonprofit] rates.”ld. The Postal Service further explained that:

Instead of relying chieflpn “after-the-fact” investigsons, the Postal Service
wants to remind the nonprofit mailing comniyrof the cooperative mailing rules
and encourage improved compliance by providing information to help mailers
determine whether planned mailings are cooperative. The information in
publications 417 and 417A is designedssist organizaties in avoiding
cooperative mailing problems. Nonprofit organizations should consider the
factors explained in those didations when deciding whe¢r or not to enter into
specific fund-raising programs with commercial firms.

The Postal Service encourages mailers who review the information found in
publications 417 and 417A, and have sfians concerning whether or not
mailings they are considering as paradtindraising program will be eligible for
the special rates, to submit a sampléhefmailpiece or pieces, as well as a copy
of the contracts and all other documematffecting the relationship between the
parties, to the appropriate field diion manager of mailing requirements for
review.

1d.* In relevant part, these new publicatiststed (RBI Appendix, Jan. 31, 2012 (“RBI App.”),

Tab B (“Publication 417/417A")3

12 According to the Postal Service,

[t]his investigation explored the often complex nature of the contractual
relationships which underlie several tgps cooperative mailing arrangements.
Primarily, the activities investigated proradtthe sale of “affinity” credit cards,
group insurance, and travel plans tonmembers of nonprofit organizations. As a
result of this investigation, many improper cooperative mailings have been

9



5-1 OVERVIEW

A cooperative mailing is a mailing produced by an authorized organization that
“cooperates” with one or more organizatidgashare the cogtisk, or benefit of

the mailing. Cooperative mailings may et entered at the [nonprofit] rates
unless all cooperating organizms are authorized to mail at these rates at the
post office of mailing. Furthermore, theaperative mail rule prevents authorized
organizations from sharing their authorizations with others who are not
authorized. The rule restrictsgnprofit] mailings to the authorized
organizations’ own mail.

5-2  ELIGIBLE MAILINGS
5-2.1 Eligibility Factors

For determining whether a mailing is eligible for the Nonprofit Standard
Mail rates, the Postal Service evdkgthe answers to these questions:

e Who devised, designed, and paid for the mailpiece?
e Who paid the postage on the mailiegther directly or indirectly?

e How are the profits and revenudisided from the mailing or an
enterprise it supports?

detected and a number of postage deficebave been disclosed. In light of
these events, the Postal Service has chiosgcrease its efforts to inform mailers
as a means to reduce the number of cooperative mailings. Based upon the
experience discussed above, it is cteat there are many cooperative mailings
entered into the postal system at therjprofit] rates whiclare actually improper
mailings and should be required to be nthi¢ the regular bulk rates instead.
Detecting these mailings, however, is nogie matter. The procedure used to
investigate a particular cooperatimailing is tedious and often must be
undertaken after-the-fact because suchimgs often appear, on their face, to be
the mail of the nonprofit organization aodly come into question as a result of
further investigation after their acceptanat the special rates. The procedure
requires an examination not only of thedcteristics of the mailpiece, but also
of the underlying business arrangemdygveen the nonprofit organization and
the commercial firm.

55 Fed. Reg. 33,793.

13 The quoted language is from the 1996 ier®f Publication 417, which combined
Publications 417 and 417A.
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e What risks are entailed with timeailing or with an enterprise it
supports and who bears these risks?

e Who makes managerial decisions ahibet content of the mailing or
the enterprise it supports?

e What are the participants’ intentions and interests?
5-2.2 Commercial Mailing Agent

An authorized organization may use a commercial mailing agent (or other
unauthorized entity) if the organizatioan show that the relationship is a
legitimate principal-agent relationghilf a question arises whether a

mailing is eligible for the [nonprofitjates, the authorized organization

must provide, on request, documentatbthe relationship that includes

all contracts between the organizatind other parties to the mailing][

5-3 INELIGIBLE MAILINGS

4 publication 417/417A gave the following asexample of an “[aJccepble principal-agent
relationship[]”:

Authorized organization @ires commercial mailing agent C at a fixed fee to
print and mail organization O’s newslettdrthe [nonprofit] rates. Organization
O’s name and return addieappear on the envelopmtaining the newsletter.
The envelope shows agent C’s permit impnumber (identified with “Nonprofit
Organization,” “U.S. Postadeaid,” etc.). This arrgement is considered an
acceptable principal-agent relationship.

(Publication 417/417A at 20.) It gave thdldaving as an example of an “[i]neligible
cooperative mailing:

Authorized organization Bnd grocery store G agree to prepare mailpieces for
distribution to organization B’s merals. Organization B provides its
membership list and uses its [nonprofititarization to entethe mailpieces at
the [nonprofit] rates. Grocery sto@pays the postage and donates to
organization B two percent of the salerganization B’s membership during a
1-year period. Because grocery store G pghgscost of the mailing and benefits
accrue to it, this improper cooperativeiling is ineligiblefor the [nonprofit]
rates.

(1d.)

11



Mail matter associated with joint enterprises between an authorized
organization and a commercial entespr{or other unauthorized mailer) is
ineligible for the [nonprofitfates. Typically, ineligible cooperative mailings
are arranged as follows:

e Both parties contribute seething to the mailing:

— A list of names and use ofetlfinonprofit] authorization by the
authorized organization.

— Payment of printing or mailingpsts by the commercial enterprise.

e Both parties take something out oétimailing (a share of the proceeds or
profits).

(Publication 417/417A at 19-2%)

2. Congress

Congress shared the Postal Service’s “concanonsit what it considers to be abuses in
the [use of the nonprofit rate] which place tlse of subsidies fdegitimate mailings in
jeopardy.” See, e.g.S. Rep. No. 101-411 (1990). In 1990ndicated that as part of “its annual
statutory oversight hearings amining the Postal Service,” onetbé issues to “be explored”
was “so-called cooperative mailings in whiobnprofit permit holders team with commercial
vendors to market products or servicestigh use of the nonprofit permit, and the Postal
Service’s stepped up actions to restrict such mailings.” H.R. Rep. No. 101-419 (1990).
Ultimately, Congress amended 8 3626 of the R&RAxpressly excludeeveral types of mail
from the nonprofit rate, first ih990 and then again in 1993eePostal Service Appropriations

Act, 1991 (“1991 Appropriations Act”), Pub. L01-509, § 1, 104 Stat. 1389 (1990) (codified at

1> For purposes of this Memorandum Opinion, arfgnance to the PostSlervice’s Cooperative
Mailing Rules or “CMR” should beead as a collective referencethe relevant sections of the
DMM, PS-209 and Publication 417/417A.
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39 U.S.C. 8§ 3626(j)(1)(A)-(C)); Revenue ForgdrReform Act, Pub. L. 103-123, § 705, 107 Stat.
1267 (1993) (codified at 39 U.S.C. § 3626(j)(1)(D)).

In 1990, Congress added subsections (A)tJC) which excluded from the nonprofit
rate, subject to certain conditions, “mail whaiivertises, promotes, offers, or, for a fee or
consideration, recommends, descrilmsannounces the awWability of

(A) any credit, debit, or drge card, or similar finarad instrument or account,
provided by or through an arrangemetith any person or organization not
authorized to mail at éh[nonprofit] rates . . . ;

(B) any insurance policy, ueés the organization whignomotes the purchase of
such policy is [a qualified nonprofit organization], the policy is designed for and
primarily promoted to the members, don@sgpporters, or beneficiaries of the
organization, and the coverage provitigdhe policy is not generally otherwise
commercially available; or

(C) any travel arrangement, unless trganization which promotes the
arrangement is [a qualified nonprofiganization], the travel contributes
substantially (aside from the cultivatiohmembers, donors, or supporters, or the
acquisition of income or funds) to one or more of the purposes which constitutes
the basis for the organization’s authatinn to mail at such rates, and the
arrangement is designed for and prittygeromoted to the members, donors,
supporters, or beneficiagef the organization.

39 U.S.C. § 3626(j)(1)(A)-(C). In addition, Caregs added subsection (k), which provided that
“[n]o person or organization shahail, or cause to be madey contractual agreement or

” o

otherwise, at the [nonprofit rategny matter to which those ratdo not apply,” “authorized the
Postal Service to “assess a postage deficianttye amount of the unpaid postage against any
person or organization which vaiks paragraph (1) of thiglssection,” and established an

administrative appeal process for challenging a deficiency asses§nS=®39 U.S.C. §

16 Subsection (k)(2) further provided:

This assessment shall be deemed the fieaision of the Postal Service, unless
the party against whom the deficierisyassessed appeals it in writing within
13



3626(K)(1)-(3)). Subsection (k) alslirected the Postal Service“toaintain procedures for the
prompt collection of postage deiencies” and authorizatto “in its discretion, follow[ing] the
issuance of a final decision regarding a deficyen. . deduct the amount of that deficiency
incurred during the previous 12 months from any postage accounts or other monies of the
violator in its possession.Id. 8 3626(k)(3).

In 1993, Congress added subsection (j)(1)¢ich additionallyexcluded from the
nonprofit rate “mail which advertises, promqteffers, or, for a fee or consideration,
recommends, describes, or announces the availability of . . .

(D) any product or servicéother than any to which subparagraph (A), (B), or (C)
relates), if—

(i) the sale of such product or theoviding of such service is not
substantially related (aside from theed, on the part of the organization
promoting such product or service, for income or funds or the use it makes
of the profits derived) to the exercise or performance by the organization
of one or more of the purposes citosing the basis for the organization’s
authorization to mail at such rates; or

(i) the mail matter involved is part of a cooperative mailing (as defined
under regulations of the Postal Se®) with any person or organization
not authorized to mail ahe [nonprofit] rates

39 U.S.C. § 3626(j)(1)(D) (emphasis added).

thirty days to the postmaster of the offiwhere the mailing was entered. Such an
appeal shall be considered by an offidakignated by the Pa$tService, other

than the postmaster of the office where the mailing was entered, who shall issue a
decision as soon as practicable. Thasision shall be deemed final unless the

party against whom the deficiency wasassed appeals it in writing within thirty
days to a further reviewing official dgsiated by the Postal Service, who shall

issue the final decision on the matter.

39 U.S.C. § 3626(K)(2).
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After each set of amendments, the PdS&alice amended theMM to implement the
changes, but it did not alter the dig “Cooperative Mailing Regulation.5ee56 Fed. Reg.
46,551, 46,554-55 (Sept. 13, 1991) (amending DMM § 625.52); 59 Fed. Reg. 23,158 (May 5,
1994) (same). Both when it proposed and when it adopted the gelatiens, the Postal
Service expressly stated its vi¢hat the new statutory resttions were “supplementary to,
rather than a change to or replacementtha existing postal regulations which restrict
cooperative mailings” and that “mailings whiare not third-class matter or which are
‘cooperative’ under existing rules aresligible to be entered atdlspecial ratesegardless of
whether or not they violate the new restaos.” 56 Fed. Reg. 11,537 (proposed Mar. 19, 1991);
see als®6 Fed. Reg. 46,551 (Sept. 13, 1991) @am8 Fed. Reg. 64,918 (proposed Dec. 10,
1993) (same); 59 Fed. Reg. 23,158, 23,159 (May 5, 1994) (same). A number of comments to the
first proposed rule objected tioe Postal Serviceisterpretation, contending that “the Postal
Service should consider only the new criteripressly stated in the new law in determining
whether a mailing involving eitheravel or insurance programs isgihle for the special rates.”

56 Fed. Reg. 46,551. The Postal Ssndisagreed, noting that:

After careful review of the commenrasd the legislation, the Postal Service
remains of the opinion that the new rules are supplementary to the existing rules
that a qualified nonprofit organizationay mail only its “own” matter at the

special rates, and may not send matter “in behalf of or produced for” an ineligible
person or organization. Theesriteria have been uphédldFederal court as a

valid rule limiting the use of the specraltes to the material Congress intended to
subsidize under 39 U.S.C. 3628ational Retired Teachg Association v. U.S.
Postal Service593 F.2d 1360 (DC Cir. 1979ffirming 430 F. Supp. 141 (D.D.C
1977). Indeed, the district court notiat these common sense restrictions
prevent a nonprofit ganization from acting as ttspecial-rate mailing agent of a
commercial enterprise, and stated thatftilure to stop such practices “would

have been an egregious breach of (th&d&&ervice’s) statutory duty.” 430 F.
Supp. at 147 Nothing in the text or history of new section 3626(j) appears to be
at odds with these existimgiteria. Significantly, théegislation does not amend

the existing subsections that were ltiasis for those rules, or provide any
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indication that the rules would nopply to certain mailings. Instead, the

legislation simply added a fuwér restriction to the eximg laws, in the form of

new subsection (j)The Service also notes as additional support of its position,
that the Postal Rate Commission mReport To The Congress: Third-Class

Nonprofit Mail Study, PRC Docket No. SS91RFuly 8, 1991), stated, at page 30

of that Report, that “we fully agreeitv the Service’s position that the new

regulations supplement longstanding pbstgulations restricting cooperative
mailings.” Consequently, the final rule igh is adopted here will be considered
by the Postal Service to be supplentary to existing regulations.

56 Fed. Reg. 46,551 (emphasis added).

There is no indication in the text oglslative history of the 1993 amendments or
thereafter that Congress disagd with the Postal Serviceigerpretation of 8 3626(j) as
supplemental to, rather than a replacenmentts existing Cooperative Mailing Rules.

.  FACTS"

A. RBI

RBI is a Pennsylvania corporation thatsfaunded by two brothers, Barry Reese and
Ralph Reese. (RBI Mot. at 4; PS Statenwdri¥aterial Facts Noih Genuine Dispute (“PS
Facts”)  1; PS Mot., Exs. A, B, V.) Duringetirelevant time period, a significant part of its

business was fundraising for nonprofit organizatiof®BI| Mot. at 4.) Pursuant to contracts

17“In determining a motion for summary judgmetfie court may assume that facts identified by
the moving party in its statement of material facts are admitted, unless such a fact is controverted
in the statement of genuine issdiésd in opposition to the motion.SeeLCvR 7(h)(1).
Accordingly, the facts included the Postal Service’s statemefitundisputed material facts are
assumed to have been admitted, excephifacts in paragraphs 22-27, 32, 43, 58-59, 67-69,
70, 73-78, 83-84, and 152-53, which RBI hdbe¥ disputed ogualified. SeeRBI Opp. at 1-6.)
Neither RBI nor RTI/TRG filed separate statemagitmaterial facts tgupport their motions for
summary judgment. The Postal Service, nonetselded separate resp@ssto the facts that
each included within its motiorSeePS Response to RBI's Statement of Undisputed Facts as
Contained in RBI's Motion foBummary Judgment (“PS Resp. to RBI Facts”); PS Response to
RTI/TRG’s Statement of Undisputed FaatsContained in Their Motion for Summary
Judgment. (“PS Resp. to RTI/TRG Facts”.)
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with its nonprofit clients, RBI raisedaney by contacting poteat donors by telephong,

soliciting charitable donationand then mailing a “pledge notice” to collect the promised
donation*® (RBI Mot. at 4; PS Fast{{ 7, 8; PS Mot., Exs. C-6ee als®®S Facts 1 18-21
(describing sample contract).RBI refers to this process a®léfundraising”; thé?ostal Service
refers to it as “outbound telemarketing®)After sending the initial pledge notice, RBI would
send subsequent mailings depending on the terms of the contract and whether the pledge to
donate was immediately fulfilled. (PS Facts 1 13Ggnerally, RBI's contracts provided that its
invoices would only be paid the fundraising campaign generated sufficient funds to cover the
costs RBI incurred in conducting the teleneinkg and mailing — a so-called “breakeven
guarantee.” (PS Facts 71 28-31.RBI would typically send the gtige notice at the first-class
mailing rate, but subsequent mailings (which could be as many as six if the pledge was not

fulfilled) at the nonprofit rate. (RBI Mot. at 5; PS Facts |1 12, 13, 17.)

18 Depending on the terms of the contract, RBI wage either its own or the nonprofit's calling
lists to make the initialantact. (PS Facts { 10.)

¥ The pledge notice would also seek further donat often provide other information about the
nonprofit and sometimes includes a promotionaldafiftominal value. (RBI Mot. at 4-5; PS
Facts 7 11.)

20 RBI's business also included outbound teleratirg for commercial clients (PS Facts 1 93)
and an inbound calling business solely for comnaédients that it oprated through a Utah-
based, wholly owned subsidiary Communicat and Commerce, LLC (“CommComm?”). (PS
Facts 11 9, 93, 95.)

21 (See, e.g PS Mot., Ex. E (Agreement between RBI &hast Say No” Int'l, Inc. T 9(d)) (“JSN
shall not be obligated to p§iRBI’'s] invoices unless [the camigg’s products and services]
generate sufficient Available Funds to pay simsioices. If Available Funds are insufficient,
such unpaid invoices or portion§invoices shall be the so#ad exclusive responsibility of
[RBI] pursuant to the terms contained hereind), Ex. F (Agreement between RBI and
Vanished Children’s Alliancdnc. § 10(d)) (same).)
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B. RBI's Use of the Nonprofit Mailing Rate

In order to send mail at the nonprofit reé®8| had to deliver the mailing, which it would
have printed, assembled, and pre-sorted, to aadpeastal Service facili (known as a Business
Mail Entry Unit (‘BMEU”")), accompanied by a “Stament of Mailing” (Postal Service Form
3602) on which would be recorded the datéhefmailing, the number of pieces in the mailing,
and the postage charged. (RBdt. at 5-6 & Ex. 1, Tab 2.)The form, which would be signed
by the permit holdéf or agent, certified that

(1) the mailing does not violate DMM § 622) only the mailer's matter is being

mailed; (3) this is not a cooperative mailing with other persons or organizations

that are not authorized to mail at [nonprofit] rates at this office; (4) this mailing

has not been undertaken by the mailer dratieof or produced for another person

or organization not authorized to mail abpprofit] rates at this office; and (5) it

will be liable for and agrees to pay, subject to appeals prescribed by postal laws

and regulations, any revenue deficiencies assessed on this mailing, whether due to

a finding that the mailing is cooperative or for other reasons.

(Id., Ex. 1, Tab 2.) After “examination of theailing and the accompanying postage statement
[the Form 3602],” the mailing would be “accegiteand the Form 3602 date-stamped and marked
“accepted.” (RBI Mot. at 6 & Ex. 1, Tab 2Although the Postal Service employee who accepts
the mailing has to certify that the “mailing hagelm inspected concerning: 1) eligibility for the
rate of postage claimed; 2) proper preparatzon presort where required); 3) proper completion
of the statement of mailing; and 4) paymenthef required annual fee” (RBI Mot., Ex. 1, Tab 2),
the “employee’s signature on the postage statearahthe subsequentcaptance of the mailing

do not constitute verified accuracy of thatestaént, and do not limit the ability of the [Postal

Service] to demand proper payment after ataoege when it becomes apparent such payment

?’SeeDMM § 626 (“Applying for Special Bulk Ratel{organization seekiy authorization to
mail at nonprofit rate must file dapplication for authorization . . . at each post office where the
organization wishes to deposit mags at the [nonprdf rate”).
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was not made.” DMM § G020.2.2 (1998). IR8I's mailings from 1993-1998 at the nonprofit
rate that are at issue in this litigation.

C. Postal Service’s Assessment afRevenue Deficiency Against RBI

In 1997, a Postal Service Revenue Assteahnalyst decided to investigate RBI's
posting of millions of pieces ohail at the nonprofit rate. (RBMlot. at 6; PS Facts { 79, 80.)
After an initial review of thenailpieces, he enlisted the assis@nf a Postal Inspector to
subpoena and review RBI’s contracts with its mofipclients and its Form 3602s. (RBI Mot. at
6; PS Facts 1 81.)

On June 1, 1998, the Postal Service notiR&l that the Revenue Assurance Analyst and
Postal Inspection Service had completed theit jawiew of RBI's mailingsat the nonprofit rate
from January 1, 1993, through December 31, 1997, and determined “that certain nonprofit
mailings presented by [RBI] were ineligible file nonprofit rates claimed.” (RBI App., Tab A,
at 1938 (“Deficiency Letter”).) For these inebfe mailings, the Postal Service assessed a
“revenue deficiency” against RBI in tlaenount of $3,223,580.99, “the difference between the
nonprofit rate claimed and the regular ratdd.)( In addition, RBI wasdvised that it “must
immediately discontinue mailing #te nonprofit . . . rate, or giugs an opportunity to review
your contracts with the nonprofit permit holdéssdetermine that each contract meets the
eligibility requirement for this rate.”Id.)

A more detailed explanation for the Posalrvice’s decision was set forth in its
“Preliminary Investigative Summary Report,” whichncluded with the June 1, 1998 letter. (PS
Mot., Ex. J, at 1 (“InvestigatesReport”).) According to thivestigative Report, the review
looked at RBI's “PS Form 3602, ‘Statement ofilfe,” “actual contracts made between [RBI]

and certain nonprofit organizatighgnd the “rules, regulations and customer support rulings
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governing cooperative nonprofit mailings.ld{ In explaining the decision, though, the Report
focused on RBI’s contracts and its determimabased on those contra¢hat “a relationship
exists between [RBI] and certain nonprofit orgaions that is indid¢ave of the relationship
found in ineligible cooperative nonprofit mailings.ld(at 2.)

The Investigative Report inatled a table that showed “tdescounted postage claimed
by RBI, the actual postage owed to the USP8,tha difference between the two amountsd. (
at 3.) On July 6, 1998, Ralph Reese sent a lettre Postal Service requesting “an exact copy
of each signed mail receipt for items on the spbeadts detailed in the exhibits.” (RBI Mot.,
Ex. 2.

The Deficiency Letter further advised Rt its nonprofit mailings between January 1,
1998, and June 1, 1998 would also be reviewetthat it would “be nafied of the revenue
deficiency which is due for these mailinggDeficiency Letter at }. On July 31, 1998, the
Postal Service issued a “Suppkmal Investigative Summary Rert,” covering that time period
and adding $376,487.24 to the assessed deficieR§MpEt., Ex. K, at 2 (“Supp. Report”).) In
a letter dated August 20, 1998, the Postal Servieetdd RBI to pay this additional deficiency
by September 20, 1998, unless it exercised its righietan administratie appeal. (PS Mot.,

Ex. L,atl))

D. Administrative Appeals of Assessed Deficiency

On August 27, 1998, RBI notified the Postah&ee that it would appeal the assessed
deficiency. (PS Mot., Ex. BB.)
1. Initial Agency Decision
In its initial appeal to thdlorthern Virginia Rates and &sification Service Center, RBI

challenged both the conclusion that RBI's mailings were “cooperative mailings” under the
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Cooperative Mailing Rules and the aalltion of the deficiency amourit. RBI's appeal was
rejected on March 1, 1999. (PS Mot., Ex. CCi(i&h Agency Decision.) The Initial Agency
Decision gave a lengthy explanation for why Bustal Service concludghat RBI's mailings
were “cooperative mailings,” the relevamartions of which are set forth here:

[RBI], a for-profit entity, is not authared to mail at thenfonprofit] rate. The
basis for the revenue deficiency is [Rpimpermissible use of the [nonprofit]
rate for its mailings in cooperation wittarious organizations set forth in
Enclosure A hereto. The deficiencgsassed represents the difference between
the [nonprofit] rate claimed and thegrdar rate for Stndard A postage.

... [T]he Domestic Mail Manual (DMMjenerally provides that “cooperative
mailings” such as those at issue in ti@genue deficiency assessment, may be
made at the [nonprofit] rate only wheach of the cooperating organizations is
individually authorized to mail at thosates at the post office where the mailing
is deposited. Cooperative mailings invaolgithe mailing of any matter on behalf
of or produced for an organization not ifsslthorized to mail at the [nonprofit]
rates where the mailing is deposited muspaie at the applicdé regular rates.

The postal term “cooperative mailing” refécsmailings made at the [nonprofit]
rates in which one or more of therp@s “cooperate” with the authorized
Nonprofit organization. A cooperativeailing can be defined as a mailing
produced by an authorized organizatibat “cooperates” with one or more
organizations to share the cost, risk, or liienéthe mailing. Pursuantto . . . the
DMM, an organization that is authorizéalmail at the [nonprofit] rates may only
mail its own matter at those rates, angl tihganization may not delegate or lend
the use of its authorization to mail aetfmonprofit] rates t@any other person or
organization. For that reason, cooperatalings that are made on behalf of or
produced for any organization thatist itself authorized to mail at the
[nonprofit] rates must be paid tite applicable regular rate.

Under the rules, the mailing must ber®a by the authorized Nonprofit entity at
the time of the mailing in order to be ed at the special rates, and, for that
reason, as the [RBI's] appeal points @utooperative mailing can be proper if the
authorized organization uses a for-prefitity as an agemnd mail matter which

23 According to RBI, “[a]s soon as the deficienegs assessed [it] was concerned as to whether
all of the mailings that the USPS had included withim deficiency were pperly attributable to
the contracts with ‘break-even guatees,” and, “to that end, [igsked for copies of the Forms
3602 used in compiling the deficiency asleas 7/6/98.” (RBI Mot. at 46-4&eeRBI Mot.,

Ex. 2.)
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the Nonprofit organization owns. Howevtre mailer must be &bto show that

the relationship is a legitimate princif@@ent relationship in order to use the
[nonprofit] rate, and mailings may not bent at the [nonprofit] rates if the

mailing is made in support of a ventureaof unauthorized entity or a cooperative
enterprise between authorized and unautlkedrentities, even if it is claimed that
the mail matter itself is “owned” by the authorized entity. Ordinarily, a legitimate
agent will not bear the risk of a venture thas handling on behiof a principal.
Excellent guidance concerning the rulelating to cooperative mailings is set

forth in Customer Support Ruling P®9 and Chapter 5 of Publication 417,

copies of which have been furnished to you.

In order to determine whether a ceogtive mailing is acceptable at the

[nonprofit] rate, an examination of the mailpiece is usually not sufficient, because
it is necessary to determine the ralatihip between all of the participating

entities. For this reason, we undertook a reviewlaha contracts that were
furnished to us by [RBI] as evidencetbé relationship betweethe parties which
produced the mailings that are at issue here.

Generally, when a Nonprofit and a for-ptafrganization enter into a cooperative
business venture, mail generated bydbeperative business venture is not
eligible for the [nonprofit] rates. The crucial elements used to analyze
cooperative mail ventures diee allocation of the risk, and division of profits and
management control. Factors to be ade&red include the identities of the party
that devised, designed, prepared and faithe mailpiece, and the party that
directly or indirectly paid the postaga the mailings; the manner in which the
unauthorized parties are compensated, the profits and revenues from the
enterprise supported by the mailing argaid, the risks associated with the
enterprise supported by the mailing are shared, and the managerial decisions are
made concerning the content of the ingi or the enterse it supports; the
contribution which each participant makewards the enterprise supported by the
mailing; and the intent and interedtthe participants in the mailings.

All of the contracts furnished to us fyBl] relating to this revenue deficiency
bear evidence of the type of cooperatremture which is not authorized to mail at
the [nonprofit] rate. This iso particularly in light othe allocation of risk and the
division of profits and managemerdndrol associated with the endeavors
between the parties. All dfie contracts contain some form of a so-called “break-
even guaranty.” This means that [R&ill get paid only if the fundraising

efforts which are the basis of the cooperative venture are successful.

Furthermore, [RBI] maintains partial mayjganent control; because the parties are
required to cooperate and to agreecbanges to the materials which the
cooperative venture prepares, and/or beedhe caging agent utilized to handle
the funds generated by the endeavor isestlip approval by the parties. Another
example of shared management contr@RBI’s] right to cantinue collecting on
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pledges after the period of contractfpemance, including the mailing of dunning
notices.

As further evidence of a cooperative vepftsome of the contracts contain an
explicit division of profits which sets fth a percentage sphf any revenues
generated by the endeavors and/or for a minimum guaranteed amount to be paid
to the Nonprofit entity. Tis latter term ensures thithe fundraising effort
generates no donations, it is [RBI], nleé Nonprofit entity, with will absorb the

loss. Finally, in some of the agreemeip®BI] has and/or rains rights to the

donor files/lists compiled and usedthe solicitation efforts.

While it is true that some of the coatts set forth a fee schedule under which

[RBI] is paid a specific amount for eachtbk specific types of services which it

has agreed to perform, this is not the type of “fee-for-service” arrangement

recommended by the Postal Servicewoi@ implicating the cooperative venture

prohibition on use of the [nonpitfrate. This is so because these contracts also

provide that the Nonprofit is not obligatealpay the invoices from [RBI] unless

the fundraising efforts of the cooperativewwae generate sufficient funds to pay

them. Once again, it is this sharingrisk between the Nonprofit and for-profit

entities that renders the mailinggligible for the[nonprofit] rate.
(Initial Agency Decision at 1-3.) However gthnitial Agency Decigin did not address RBI's
contention that even if the Cooperative MaliRules were properly applied, the deficiency
amount was too high because some of the mailings m@& pursuant to RBI's contracts with its
nonprofit clients, but rather were pursuant to simple purchase orders.

2. Final Agency Decision
RBI appealed the Initial Agency Decisionttee Business Mail Acceptance Manager, at

USPS Headquarters, again challenging both pipdication of the Coopative Mailing Rules

and the calculation of the deficiency amotthOn March 13, 2000, the Postal Service issued its

4 RBI's counsel argued that “the newsletter mailings unequivocally belong to the authorized

organizations. They paid the postage anekeafbr-service to RBI to prepare and mail the

newsletters. It was incorrefdr [the USPS] to include postaf@ MADD chapters’ newsletters

in the deficiency assessment.” (RBI Mat.46 (citing RBI App., TB A, at 2076).) RBI

included with its appeal a copy of a samgifgned purchase order for MADD newsletters from

RBI's files and a 3602 for a newsletter mailing to demonstrate that 3602s for newsletters could
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Final Agency Decision, upholding the “mail cldgsation ruling underlying the deficiency and
calculation of the amount [of the deficiency[PS Mot., Ex. DD, at 1.) The Postal Service
concluded that RBI's mailings on behalf of msnprofit clients were ‘@operative mailings” and,
therefore, not eligible for thnonprofit mailing rate because:

Some of the crucial elements the Postal Service uses to analyze cooperative mail
ventures are allocation okK, division of profits andhanagement control. Other
factors we consider include identiy the parties who devised, designed,

prepared and paid for the mailpiece, andphrties who directlpr indirectly paid
postage on the mailings. We must atsasider how each cooperating party is
compensated, how the profits and reveraresdivided and the risks associated

with the enterprise supped by the mailing are shared.

The contracts RBI provided relating to the fage deficiency bear evidence of the

type of cooperative venture that is notherized to mail at the [nonprofit] rates.

This is especially true when considegithe allocation of sk and division of

profits and management control betweenpghadies. Each contract contains some

form of “break-even guaranty,” meaning RBI receives payment from its nonprofit

clients only if its fundraising efforts on tmdiehalf are successful. This is the

essence of the type of cooperative veathat cannot enter its matter at the

[nonprofit] rate.
(Final Agency Decision at 1.) As for the otliesues raised by RBI on appeal, the final agency
decision referred back to the Initial Agency Bxan and stated that tfestal Service “concurs
with those responses and believes they were fully and accurately expfair{etl)” The Final
Agency Decision, however, did not address RB8atention that the deficiency amount was too
high because it included mailings of newsletterspant to purchase orders and eligible for the

nonprofit rate.

be distinguished from other 3602s because theyded the telltal@ewsletter notation in the
upper right corner. Id. (citing RBI App., Tab A, at 2171-72).)

%> The Final Agency Decision did address other amepts, but its analysisf those issues is
irrelevant to the present litigation either becatigeRBI has not objected to the Postal Service’s
position or because, as is the case with constitutional claims, this Court’s redewdgo
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On March 17, 2000, the Postal Service notified RBI that although it had “announced a
new direction for it’s[sic] revenue assurance process,” whereby “revenue deficiencies will not be
assessed in the future unless the customer hamut fpotice’ of the applicable mailing standards,”
the deficiency against RBI would “not be forgiven” because RBI was a “professional mailer with
volumes/mailings in 1997 alone of 11,923,963 pieces of mail and $2,001,683 in postage” and
because RBI had been “assessed additional postd@90 for mailing cooperative mailings that
did not qualify for the non-profit rates,” and ittheeen made aware “at that time . . . of the
eligibility requirements for tl non-profit rates of postagé®”(PS Mot., Ex. EE, at 1.)

Thereafter, the Postal Service and RBI redchn agreement “regarding the time frame”
within which RBI could “file a request for the mitigation of [the] postal deficiency,” with the
Manager of Finance, in Pittsburgh, Pennsylvantag had the authoritp reduce or waive the
deficiency, but could not revisit the mail cldgsition decision. (RBMot., Ex. 4, at 1-2see
alsoPS Mot., Ex. FF (“Mitigation Decision”) (“madlassification issues . . . are outside the
scope of this review”).) RBI submitted rsquest for mitigation on or about April 27, 2000.
(Mitigation Decision at 1.) ORebruary15, 2001, the Postal Seevgranted the request in part,
forgiving the portion of the debt “thatselted from mailings dere June 1996.” I(.) The

Finance Manager explained that he thought itSoeable” to forgive that portion of the debt,

26 In 1991, the Postal Service had issued d fieaision finding that RBI had misused the
nonprofit rate by mailing “PrivilegéDiner Club” cards and restaunt “Member’s Guide[s]” as
“donor premiums” included in materials it pramhd for the Pennsylvania chapter of Mothers
Against Drunk Driving (“MADD”). (PS Facts {1 78; PS Mot., Ex. | .) That decision did not
concern the application of ti@operative Mailing Rules to ahtable solicitations, but it did
address what types of business relationshipPtstal Service viewed as cooperative mailings.
(PS Mot., Ex. I, at 2 (explaining that becatise nonprofit “does not have management control
nor are they at risk in the enterprise with [RBhis is a joint venture” pursuant to which
mailpieces could not lawfully be mailed at the nonprofit rate).)
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because, although “the Management Instamcgoverning the assessment and collection of
revenue deficiencies did not set forth any timekedor assessing postage owed the agency as a
result of past mailings,” he “ha[d] determinidt deficiencies assessed against other mailers
were often limited to a two-year period.ld() Applying that adjushent, the Postal Service
recalculated RBI's debt to be $1,646,277 &% the amount forgiven to be $1,953,79G28.

(Id. at 2.) RBI was instructed to submit payment by March 30, 2061J. The Postal Service
informed RBI that its forbeance decision was the “final agency response” concerning the
revenue deficiency.Id. at 1.)

E. Developments After the Final Agency Decision
1. RBI's Sale of Assets to RTI

In the early 2000s, RBI startedémperience financial difficultie® Eventually, after
first selling its major subsidiary and engaging in a significant restructuring, on December 31,

2002, RBI entered into an “Asset Purchase Agrent” with RTI, pursuant to which RTI

2" Attached to the Postal Service'’s letter was a chart ligngonprofit clients and the amount
of the deficiency attributabl® each for the period from June 2, 1996, through June 1, 1998.
(Mitigation Decision at 3.)

28 The reasons for RBI's financial difficultieseavaried and, to some extent, disputed. One
undisputed cause, however, was that in 2001ga&iream Wireless Coopation withdrew its
business and sued CommComm and its parepbcation, RBI, alleging breach of contract and
fraudulent billing statements to VoiceStrearRS(Facts 1 101; PS Mot., Ex. M.) As a result,
“CommComm terminated hundreds of employebsitered call centers, wainable to perform

on its leases for computers, telephone switckopgpment, and telephone lines, and teetered on
the brink of default with its landlords.”P§ Facts  102; PS Mot., Ex. O.) “As part of a
forbearance agreement with its bank lenden, W&s required to sell CommComm.” (PS Facts
106.) RBI retained a financial advisor, Char@@Hanlon, to assist (PS Facts § 106), and
CommComm’s assets were sold in August 2002S Facts § 107.) Other negative events
included the September 11, 2001 terrorist ad4B¥S Facts I 108) and the creation of the
National Do Not Call Registry(PS Facts { 109; PS Mot., Ex. N.)
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purchased certain assets and assumed cédtailities from RBI for a one-time payment of
$10,000.0G° (PS Mot., Ex. U, at 1 & 11 1-2 (“Asseurchase Agreement”); PS Facts 7 129.)
When the Asset Purchase Agreement was executed, the corporate structures of both RBI
and RTI were altered. RTI had been inpmyated in October 2008/ RBI's Executive Vice-
President, Chris Ungarino, wheas initially its sole ownerral 100% shareholder. (PS Mot.,
Ex. Q; PS Fact 1 123.) Priortloe sale, as had been the csisee RBI’s formation, Barry and
Ralph Reese were equal 50/50 siatders in RBI, equal partnarsrunning the company, and
the only members of RBI's Boanf Directors. (PS Facts { BS Mot., Ex. W.) Barry Reese
was RBI's Chairman, President and Treas(P& Facts § 2; PS Mot., Ex. W), while Ralph
Reese was RBI's Vice President and Secreté? Facts § 3; PS Mot., Ex. W.) The day the
Asset Purchase Agreement was executed, BarryeResgned as President and Chairman of the
Board, leaving Ralph Reese as the sole officer while James Epstein became RBI’s President.
(PS Facts 11 124-25, 139.) RTI was restructtoegplit its stock among Barry Reese (49%),
Ungarino (47%), and Charlie O’Hanlon (4%), wheatomprised the RTI's Board of Directors.
(PS Facts 11 123, 125, 139; PS Mot., Ex. R; PS Mot., Ex. W.) Ungarino became RTI's
President, while Barry Reese became Chairman of the Board, and its Secretary and Treasurer.
(PS Facts 11 140-43; PS Mot., Ex. W.)
Pursuant to the Asset Purchase Agreemenit, Rich had no existing assets or business,

acquired “substantially all of the assets useledd in connection with the [RBI's] [b]Jusiness”

29 Attached to the Asset PurcfeAgreement was RBI's batesheet as of November 30, 2002,
which showed total assets of approxieta $16.1 million (including approximately $750,000.00
in cash, $4.4 million in accounts receivaldié,9 million in “long-term investments,” and $2.8
million in property, physical plant, and equipneand total liabilitiesof approximately $29
million. (Asset Purchase Agreement, Ex. B; PS Facts { 131.)
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of “outbound telemarketing sepas to nonprofit and commerc@lstomers.” (Asset Purchase
Agreement at 1; PS Mot., Ex. Q; PS Facld g, 132.) These assets included RBI’s entire
business operation, and all of its employedagh(the exception of Ralph Reese and James
Epstein), its clients, physical plants, compsiteall centers, and office space. (Asset Purchase
Agreement T 1see alsd®S Facts 1 133, 137.) The assets RBI expressly retaineldded
“‘domain names” and “fictitious business nahésdemarks, service marks, and copyrights,
publishing agreements; rights to certain téxmes, sundry office furniture; RBI's ownership
interests in CommComm and its overseas callingatips in the Philippines; RBI’'s proprietary
telemarketing management software (knowthasReese Brothers Information Management
System or “RIMS”); and RBI's database of inf@tion pertaining to the then current charitable
donors including names, addresses, telephone engimtistory and frequency of giving. (Asset
Purchase Agreement, Schedule 1; PS Facts 1 E3#ntually, the software was also sold to
RTI. (PS Facts § 135.) As fhabilities, the Asset Purchase Aegment specifically identifies
the liabilities expressly assumed by RTI.s§at Purchase Agreement, Schedule 3 (“Assigned
Liabilities”).) The “assigned liabilities” did nanclude RBI’s liability for the postal deficiency.
(Id.; RTI/TRG Mot. at 2.) In addition, RTI entered into a Non-Competition, Non-Solicitation
and Confidentiality Agreement with Ralple&se, under which it paid him the sum of
$500,000.00 in monthly installments. (Asset Purchase Agreement { 10 & Ex. C; RTI/TRG Mot.

at9.)

30 Schedule 1 of the Asset Purchase Agreementifigsna 27-point lisbf assets that were
“excluded” from the sale to RTI and retain®dRBI. (Asset Purchase Agreement, Schedule 1.)
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2. RTI's Sale of Stock to TRG

Several years later, on April 6, 2005, RTI sé8% of its stock to TRG for a “net equity
value” of $14,800,000, giving TRG amutrolling interest in RTf* (PS Mot., Ex. Z; PS Facts {
148.) At that time, Barry Reese andHahlon resigned their positions with R¥I.(PS Mot.,
Ex. AA; PS Facts 1 148.) Ungarino contiduen with RTI as its President and C&6d
retained a 27% stock ownership, while also becoming TRG’s new president and chief executive
officer. (PS Facts { 148.) Barry Reese also entered into a Non-Competition/Non-Solicitation
Agreement with RTI and Ralph Reese renewsdeRisting Non-Competition Agreement. (PS
Mot., Ex. Z.)

.  PROCEDURAL HISTORY

In 2006, more than five years after the PoStlvice issued its forbearance decision, RBI
filed this action, seekingo set aside the [Postal Servicefslal agency decision affirming the
postal deficiency and forbearance decision.” (Cofifd9, June 6, 2006.) RBI's complaint
includes claims that the Postal Service’s Coafre Mailing Rules aranconstitutional (Compl.
11 39-48 (Counts 1-10)), contrarycongressional intenid( 9 50 (Count 12)) and arbitrary and
capricious id. 1 51 (Count 13), and claims that thestal Service’s decision applying the
Cooperative Mailing Rules to RBI and the dedinty assessment were arbitrary and capricious

(id. 19 52-55 (Counts 14-17. The Postal Service filed a cdarclaim against RBI seeking to

31 Immediately prior to the sale of stock to GRBarry Reese gifted 12% of the outstanding RTI
stock to Ralph Reese, so RTI's stockholdetvatime of the sale weigarry Reese, Ungarino,
Ralph Reese and O’Hanlon. (RTI/TRG Mot. at 11.)

% Three new directors werel@ed to RTI's Board. (PBlot., Ex. AA; PS Facts 1 149.)

33 pfter filing its complaint, RBI decided not fmursue its claim (Couritl) that the Postal
Service’s application of the CMR to RBI waultra vires.” (RBI Opp. at 27 n.88.)
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collect the full amount of the assessefidgilency ($3,600,068.23), alongith a third-party
complaint against RTI and TRG to collect thétdeased on a theory of successor liability.
(Counterclaim and Third-PgrCompl., June 27, 2006.)

Now before the Court are the partiesdss-motions for summary judgmefitRBI seeks
summary judgment on all of its claims againgt Bostal Service, except for its potential claim
for damages. The Postal Service seeks sugnjmdgment on RBI's claims against it, on its
claims against RBI, and on its claims agaR$l and TRG. RTI and TRG seek summary
judgment on the Postal Service’s claims against them.

ANALYSIS

The pending motions for summary judgmprgsent two overahning questions: (1)
should the Postal Service’s Final Agency Bem be set aside as to liability and/or the
deficiency; (2) and, if not, are RTI and/or TRéntly and severally Able along with RBI for
the deficiency.

l. REVIEW OF THE FI NAL AGENCY DECISION

RBI challenges the Final Agency Dsicin on the following grounds: (1) that the
Cooperative Mailing Rules exceed the Postal iBety delegated authority because they are
inconsistent with congressionatemt; (2) that the Cooperative Mag Rules — facially and as

applied to RBI -- are unconstitutional; and (3 thostal Service’s determination that RBI's

34 Before this matter was reassigned, the Habler Ricardo Urbina denied RTI’s motion to
dismiss the third-party complaint for lack sibject matter jurisdion, lack of personal
jurisdiction and failure to state a claiseeMem. Op. & Order, Mar. 5, 2007) and ruled that RBI
had standing to raise thercstitutional claims of itformer nonprofit clients. SeeMem. Op.,

Jan. 23, 2008.)
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mailings were ineligible for the nonprofit mailing rated that it owed a deficiency in excess of
$3.5 million was arbitrary and capricious

A. Challenge to the Cooperative Mailig Rules as Contrary to Congressional
Intent

RBI claims that the Cooperative Mailing Rules exceed the Postal Service’s delegated
authority insofar as they exclude from th@nprofit rate, cooperative mailings that do not
involve the advertisements of “products and/ees.” (RBI Mot. at 10.) “An agency
construction of a statute cannot suevjudicial review if a contéed regulation reflects an action
that exceeds the agency’s authorit$séeAid Ass’n for Lutherans v. U.S. Postal SeB21 F.3d
1166, 1174 (D.C. Cir. 2003). RBI bases its argoinoe 39 U.S.C. 8 3626(j)(1)(D)(ii), which
was added to the PRA in 1993 gimdvides that the nonprofit rate:

shall not apply to mail which advertises, promotes, offers, or, for a fee or
consideration, recommends, describegrorounces the avalidity of . . .

(D) any product or service . . . if—

... (ii) the mail matter involved is past a cooperative mailing (as defined under

regulations of the Postal Service) withy person or orgaration not authorized

to mail at the [nonprat rates . . . .
8 3626(j)(1)(D)(ii). RBI asserts #t Congress’ clear fant in enacting this subsection was to
establish that the only cooperatimailings that could be exded from the nonprofit rate were
those described in § 3626(j)(1)(D)(ii). Accordingly, RBI argues, the Cooperative Mailing Rules
exceed the Postal Service’s authority becausedkelyde mailings (such as RBI’'s mailings on
behalf of its nonprofit clientghat are not within the pareeters of subsection (D)(ii).

Thetwo-stepChevronanalysis applies when the questis whether the Postal Service’s

construction of a statute andytgations promulgated thereundee contrary to congressional

intent. See Aid Ass’n for Lutheran321 F.3d at 1174 (citinGhevron USA, Inc. v. Nat'| Res.
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Def. Council, Inc 467 U.S. 837 (1984)). Athevronstep one, the reviewing court must
determine “whether Congress has directigkeen to the precise question at issuglievron 467
U.S. at 842AAL, 321 F.3d at 1174. “If aozirt, employing traditionaools of statutory
construction, ascertains that Congress hadtention on the precise gsteon at issue, that
intention is the law and must be given effedEhevron 467 U.S. at 843 n.9. However, “if the
statute is silent or ambiguous with respedhtspecific issue, the gstéon for the court is
whether the agency’s answer is based paranissible construction of the statuté€Chevron
467 U.S. at 843.

Here, the “precise question at issue” is wWieethe only cooperative mailings that can be
excluded from the nonprofit rate are those enasaed by the prohibition in subsection (D)(ii).
RBI maintains that the answer to that quesisoyes. (RBI Mot. at 9-10 (Congress clearly
intended that “to be excluded fraime nonprofit rate . . . mail mulsbth ‘advertise, promote,
offer [etc. . . . a] product or servicahdrun afoul of the USPS’s cooperative mailing rule.”
(quoting 8 3626(j)(1)(D)(ii)).) The Court does not agree. Canmsig the text, structure and
legislative history, Congress’s intantenacting subsectidj)(1)(D)(ii) is not clear. First, when
in 1990 and 1993, Congress added express exclusidine PRA as to what type of mail could
be mailed at the nonprofit rategee(A)-(C) (1990 Amendmentsid. (D) (1993 Amendments), it
was against the backdrop of the existing Codpardailing Rules and # Court of Appeals’
decision in 1979 upholding those rules as a pregercise of the Post&lervice’s authority.

Yet, nowhere in the text does kicitly state that the subsection (D)(ii) exclusion is the “only”
type of cooperative mailing that is excludednfrthe nonprofit rate. Indeed, with the single
exception of the reference snbsection (D)(ii) to “cooperavmailings” as being “defined

under regulations of the Postalree,” there is no other refaree in the PRA to cooperative
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mailings. Nor is there anything in the legis¥e history to support RBI's position. To the
contrary, Congress’ most clearly expressed eoncelated to the overuse or abuse of the
nonprofit rate.See, e.g S. Rep. No. 101-411; H.R. Repo.NL01-419. In addition, after the
1990 amendments, when the Postal Service,ra®piés adoption of implementing regulations,
announced its view that those amendments hadf@ct en preexisting restriions on the use of
the nonprofit rate, including the Cooperativeilvhg Rules, there igi0 indication in the
legislative record thereafter and leading up to the 1993 anearidrithat Congress disagreed
with that view. Nor did it respond or expressatjreement when the PosEarvice indicated its
view that the 1993 amendments did not alteeptace its existing Coopdnze Mailing Rules.

RBI relies heavily on the Couof Appeals’ decision ih\id Ass’n of Lutherangut that
case is distinguishable. Aid Ass’n of Lutheran9laintiff challenged the Postal Service
regulations that implemented subsewt{j)(1)(B) of the 1990 amendmentSee Aid Ass’n of
Lutherans 321 F.3d at 1167 (citing 57 Fed. Reg. 28,464, 28,466 (June 25, 1992)). The statute
provided generally that insurance policies cawdtl be sent at the nonpitofate, but recognized
an exception where “the coverage proddsy the policy is not generally otherwise
commercially available.” 39 U.S.C. 8 3626(j)@)( Thus, Congress had expressly identified a
subset of insurance polisi¢hat a quidied nonprofitwould be allowedo mail at the nonprofit
rate. The challenged regulations narrowexdekception by providing &t the nonprofit rate
would be limited to instanceghere the “type of insuranceé.g, life, automobile, health) was
not generally otherwise commercially availablhe Court held that the Postal Service had
exceeded its delegated authority by limiting éixeeption because Congress clearly intended to
allow use of the nonprofit rate for the insoica policies described subsection (B) See Aid

Ass’n for Lutherans321 F.3d at 1168 (quoting 8 3626(j))@)(emphasis added)) (“statute
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permits the agency to regutatolely with respect tawbverageprovided by [an insurance]
policy’” ). In contrast, in subsection (D)(iizongress expressly idemdfl a certain type of
cooperative mailing asxcludedrom the nonprofit rate. ThedDperative Mailing Rules, which
were in place long before subsection (D)(ii)snemacted, do not narrowighstatutory exclusion,
but rather, they enlarge the unise of cooperative mailings barredm using the nonprofit rate.
Thus, unlike the regulations &id Ass’n for Lutheranghe Cooperative Mailing Rules do not
directly conflict with ay statutory provision.

Given the above, althoughette is no question thatilssection (D)(ii) expressly
proscribes use of the nonprofit mailing rate for advertisements of “giodad services” in
“cooperative mailings,” the Court is not perdad that by enacting this provision, Congress
clearly intended to significantly narrow the existing Cooperdttading Rules. Accordingly, as
the statute is silent or ambiguous “on the pregisestion at issue,” the inquiry must proceed to
Chevronstep two.

At Chevronstep two, if the agency’s “choicepresents a reasonaldccommodation of
conflicting policies that were committed to thgency’s care by the statute,” a court will not
disturb that choice “unless it appears from $itatute or legislative history that the
accommodation is not one that Congress would have sanctioBedvron 467 U.S. at 845
(quotingUnited States v. Shime367 U.S. 374, 382-83 (1961¥ee United States v. Riverside
Bayview Homes, Inc474 U.S. 121, 131 (1985Fevronstep two entails evaluation of agency
action “in light of the language, poles and legislative history dfie Act.”). The Cooperative
Mailing Rules easily satfy this standard.

First, the Court of Appeals Bareviously held that an e, but substantially similar,

version of the Cooperative Mailj Regulation was a proper exeeibf the Postal Service’s
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authority. See Nat'l Retired Teachers93 F.2d at 1363-64. Admittedihat case came before
the enactment of the 1990 or 1993 amendmeritet®RA, but, as noted above, neither set of
amendments directly or by implication altérthe existing Cooperative Mailing Rules or
overruledNat'l Retired Teachers Ass’mAs the Court irfNat'l Retired Teachers Ass’n
emphasized, the “practical reality [is] thatlassification schedule can only define general
outlines,” so the Postal Service “must retain some flexibility and discretion to interpret the
general provisions of the nhalassification schedule iday-to-day implementation.td. at
1363. The Court further held that the PoStailvice “need not rely solely on case-by-case
interpretation. It may choose ¢gercise its rulemaking power by emerpretative rule. Such an
interpretative rule is general, in the sense ithgiiides all postal officials in applying a mail
classification and assures that they will provide a consistent and uniform interpretation, but the
rule remains one of interpretation of the classificatida.” As for the Cooperative Mailing
Regulation specifically, the Couneld that that Postal Service had “validly exercised its
interpretative discretion in concluding . . athhe ‘mailed by’ language [in the classification
schedule] contained, by fair implication, liations on the use afie nonprofit rate.”ld. at
1364. Accordingly, the Court held that thedperative Mailing Regulation was “eminently
reasonable as effectuating the implicit purposthefclassification schedule]”’ to ensure that
“that the nonprofit rate auld be used for the purposesliod listed organizations, and not for
other purposes such as commercial activitiesnsistent with the grant of qualificationld.
Second, it is apparent thattae time Congress adoptagbsection (j)(1)(D)(ii), it was
deeply concerned about the costs associaiiidthe use and abusé the nonprofit rate See,
e.g, S. Rep. No. 101-411. Given that concermthsr courts have determined, it is

unreasonable to conclude that while enacsipecific exclusions from the nonprofit rate,
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Congress would simultaneously nullify the PoSatvice’s existing Cooperative Mailing Rules.
See, e.gUnited States v. Raymond & Whitcomb,&@&. F. Supp. 2d 436, 441 n.4 (S.D.N.Y.
1999) (8 3626())(1)(C) “in no way broadens the rigghtise the non-profit rate for travel mailings
that otherwise would be ineligib®operativemailings”); U.S. Postal Serv. v. University Pub.
Corp., 835 F. Supp. 489, 491 (S.D. Ind. 1993) (“The U8PEfition of ‘cooperative mailing’ is
reasonable and the Court will not disturb itUnited States ex keSaklad v. LewisCiv. Act.
No. 97-10052-MLW (D. Mass. Mar. 5 2004) (unpubl} (?as permissible for the Postal Service
to interpret [39 U.S.C. 8§ 3626] as leaving it thecretion to apply the cooperative malil rule to
other schemes” not explicitlset forth in the statute.)

Accordingly, the Court concludes that thedperative Mailing Ruleare not contrary to
Congress’s intent but rest comfortably wittive Postal Service'delegated authority.

B. Constitutional Challenges
1. Due Process Vagueness

RBI argues that the Cooperative MailiRgles are unconstitutionally vague under the
Fifth Amendment’s Due Process Clause because they are “so vague that [they] deprived RBI,
and everyone else, of the Fifth Amendment Due Process rights to comprehensible laws.” (RBI
Mot. at 52.) “A statute is fatally vague only @rhit exposes a potenti@attor to some risk or
detriment without giving him fair warning ¢tfie nature of the proscribed condudRbwan v.
U.S. Post Office Dep'B897 U.S. 728, 740 (1970) (citingnited States v. CardjfB44 U.S. 174,
176 (1952))see also Holder v. Humanitarian Law Projet80 S. Ct. 2705, 2718 (2010) (“A
conviction fails to comport witdue process if theatute under which it is obtained fails to
provide a person of ordinaigtelligence fair notice of wéit is prohibited.” (quotingJnited

States v. Williamss53 U.S. 285, 304 (2008)). “Twarincipal concerns undergird the
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requirement that governmental enactments be suftlgiprecise: first, tht notice be given to
those who may run afoul of the enactment aadpsd, that the enactment channel the discretion
of those who enforce it.United States v. Thoma®64 F.2d 188, 194 (D.C. Cir. 1988).
“[W]hen a statute ‘interferes witthe right of free speech or of association, a more stringent
vagueness test should applyHolder, 130 S. Ct. at 2719 (quotingpffman Estates v. Flipside,
Hoffman Estatednc., 455 U.S. 489, 499 (1982¥ce Thomas64 F.2d at 194 (“When an
enactment is challenged as vagués application in a First Aendment context . . . the court
must focus instead upon whether the enactipenided fair notice tat the defendant’s
contemplated conduct fell withthe legitimate scope of tipeohibition.”) Nonetheless,
“perfect clarity and precise guidamtave never been required ewémegulations that restrict
expressive activity.””Holder, 130 S. Ct. at 1719 (quotingnited States v. William$53 U.S.
285, 304 (2008) (quoting/ard v. Rock Against Racisdf1 U.S. 781, 794 (1989))). As
explained by the Court of AppealsTihomas

At the same time, we cannot forget ttaatguage is unavoidably inexact, and that

statutes cannot, in reason, define proscribed behavior exhaustively or with

consummate precision. These inherentthtions obtain in a speech-laden, First

Amendment setting as in any other. .Ear this reason, courts do not require that

an enactment touching on First Amendtiaterests set forth the precise line

dividing proscribed from permitted behayj or that a person contemplating a

course of behavior know with certainthether his or her aavill be found to

violate the proscription. Rather, evierthis sensitive area the Due Process

Clause requires that the enactmentitadted with reasonable specificity

sufficient to providefair notice.
See Thomas64 F.2d at 195 (internal citations omitted).

According to RBI, the Cooperate Mailing Rsilare fatally vague because they include

two different sets of relevafdctors and do not indicate “hoWwdse factors would be evaluated
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or their relative importance.”RBI Mot. at 13.) RBI's claims ofagueness lack merit. As the
Supreme Court has recognized:

[T]here are limitations in the Englishnguage with respect to being both specific

and manageably brief, and it seemsagdhat although the prohibitions may not

satisfy those intent on finding fault at acgst, they are set out in terms that the

ordinary person exercising ordinasgmmon sense can sufficiently understand

and comply with, without sacrife to the public interest.
U.S. Civil Serv. Comm’n v. Nat’l Ass’n of Letter Carrie443 U.S. 548, 578-79 (1973). Unlike
statutes that have been struck down inphst, the Cooperative Mailing Rules do not rely on
terms that require “‘wholly subjective judgmnterwithout statutory definitions, narrowing
context, or settled legal meaningsSee Holder130 S. Ct. at 2709 (quotinyilliams 553 U.S.
at 306 (striking down a statutehdt tied criminal culpability tevhether the defendant’s conduct
was ‘annoying’ or ‘indecent’)).Indeed, the Cooperative MailiRules rely on terms that are
certainly no more vague than those which were uphdibider. See Holder130 S. Ct. at 2720
(“Applying the statutory terms ithis action — ‘traimg,’ ‘expert advice oassistance,’ ‘service,’
and ‘personnel’ — does not require similarlyathered, subjective judgments.”) Accordingly,

the Cooperative Mailing Ruleseanot impermissibly vague.

2. First Amendment

RBI's primary First Amendment claim isahthe Cooperative Mailing Rules violate its
nonprofit clients’ First Amendment right to freedahspeech because they exclude charitable
solicitations from the nonpfit rate if those solicitations we pursuant to a cooperative mailing
with an unauthorized organization, such as R8I, in other words, RBI contends that its
nonprofit clients have a First Amendment right todall charitable solicitations at the nonprofit

rate.
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It is well-established thalicitation of charitable donations “speech protected by the
First Amendment.”Cornelius v. NAACP Legal Defse and Educational Fund, Ine73 U.S.
788 (1985)see also Riley v. Nat'| Fed'of the Blind of N.C., Inc487 U.S. 781 (1988)
(“solicitation of charitable conbutions is protected speech3chaumburg v. Citizens for a
Better Environmen#44 U.S. 620, 632 (1980) (charitabléiGgtations “involve a variety of
speech interests . . . that are withia firotection of the First Amendment3ec’y of State of
Md. v. Joseph H. Munson Cd67 U.S. 947, 967 (1984) (“a dirgetstriction on the amount of
money a charity can spend on fundraising activ#y'a direct restricon on protected First
Amendment activity”).

Deciding that the speech isopected “merely begins [thejquiry,” for “[n]othing in the
Constitution requires the Government freely to geantess to all who wish to exercise their
right to free speech on every typeGovernment property.Cornelius 473 U.S. at 79%ee
Initiative & Referendum kst. v. U.S. Postal Servd17 F.3d 1299, 1305 (D.C. Cir. 2005). The
next step is identify the “forum” and deteine whether it is gblic or nonpublic.Cornelius 473
U.S. at 800. To define the forum, the Supréoert has held that theitical question is the
“the access sought by the speakdd.at 801. Thus, “[w]hen spkers seek general access to
public property, the forum encompasses that ptggdrut “[ijn cases inwhich limited access is
sought,” courts should take a more tailored apph to ascertaining theerimeters of a forum
within the confines ofhe government property.ld. Nor must a forum be physical property.
Id. at 801 (forum can be the “particular means@hmunication” speakeseeks access t0”); see
Perry Educ. Ass’n v. Perry Local Educators’ Asgie0 U.S. 37, 46, 53 (1983) (defining forum
as school’s internal mail systeniehman v. City of Shaker Heigh#l8 U.S. 298, 300 (1974)

(defining forum as advertising apes on city-owned buses). Orle forum is defined, the next
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guestion is whether it is “nonplibor public in nature,” beage “the extent to which the
Government may limit access depends on whether the forum is public or nonpGliaglius

473 U.S. at 802. The Supreme Court has “identifreee types of forathe traditional public
forum, the public forum created by govermmdesignation, and the nonpublic forum.”
Cornelius 473 U.S. at 802 (citinBerry, 460 U.S. at 45). “Traditional public fora are those
places which by long tradition or by government ffiave been devoted to assembly and debate,”
such as “public streets and parksd. (internal citations and quotations omitted). “In addition . .
., a public forum may be created by governtrgesignation of a place or channel of
communication for use by the public at lafgeassembly and speech, for use by certain
speakers, or for the discussion of certain subjedts.”Not every instrumentality used for
communication, however, is a tradnal public forum or a public forum by designatiorid.

(citing U.S. Postal Serv. v. Counait Greenburgh Civic Ass’ng53 U.S. 114, 130, n.6 (1981)).
Nor does the government “create a public fotoy inaction or by permitting limited discourse,
but only by intentionally opening a nontraonal forum for public discourse.1d.

“If a forum does not fit into either of the twpublic categories, it is a nonpublic forunSee
Currier v. Potter 379 F.3d 716, 728 (9th Cir. 2004ke also Int'l Soc'y for Krishna
Consciousness, Inc. v. Lé®5 U.S. 672, 678 (1992).

Applying these principles to this case, thmu@ concludes that the relevant forum is the
nonprofit mailing rate and that, teuse it is neithertaaditional public forum nor a designated
public forum, it must be considered a nonpublic foriBee, e.g Cornelius(charitable
fundraising effort in federalffices is not a designated pubfmrum because “neither [the
government’s] practice nor its policy is consisteith an intent to designate the CFC as a public

forum open to all tax-eempt organizations”).
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Having determined that the Cooperativeilvig Rules limit access to a nonpublic forum,
the next question is whether the regulations‘ematent neutral.” “In general, the ‘principal
inquiry in determining content né&ality . . . is whether the gernment has adopted a regulation
of speech because of [agreement or] disagreement with the message it convieys W arner
Entertainment Co. v. United Stat@4,1 F.3d 1313, 1316 (D.C. Cir. 2000) (quotivgrd v. Rock
Against Racisp491 U.S. 781, 791 (1989)). The Coopemtifailing Rules are content-neutral
because whether a charitablé@tation is excluded from the nonprofit rate depends solely on
the relationship between the nongtraihd the unauthorized orgaation and not the content of
the mailing.

A content-neutral regulation that restsispeech by denying access to a nonpublic forum
is constitutional so long as the “justificatioios exclusion . . . 4esfy the reasonableness
standard.” See Cornelius473 U.S. at 797nt’l Soc’y for Krishna Consciousness05 U.S. at
679 (“Limitations on expressive activity conded [in nonpublic forums] must survive only a
much more limited review. The challenged regolatieed only be reasonable, as long as the
regulation is not an effort to suppress theaqer’s activity due tdisagreement with the
speaker’s view.”)see also IRI417 F.3d at 1306 (“The state ynaserve the [nonpublic] forum
for its intended purposes, communicative or otheewas long as the regulation on speech is
reasonable and not an effort to suppress esjaesnerely because pubbfficials oppose the
speaker’s view.”) The CooperagiMailing Rules satisfy thistandard. In providing for a
nonprofit rate, Congress interdio benefit “qualified nongfit organizations.” The
Cooperative Mailing Rules, by denying access tanthrgprofit rate for charitable solicitations
that are part of cooperative mailings, are a readeratempt to ensure that the benefits of the

nonprofit rate are limited only to qualified nongtafrganizations. In addition, the burden on
41



the nonprofit’s protected speech is minimal luseathe option of mailing at the nonprofit rate
remains available as long as theiling is not a “cooperative mailing.”

Accordingly, the Court concludes thaetBooperative Mailing Ras do not violate the
First Amendment by excluding certain charitabtéicitations from th nonprofit mailing raté>

C. “Arbitrary and Capricious” Review

RBI's next set of claims challenge the PoSaivice’s final agency decision as “arbitrary
and capricious.” RBI's arguments fall into thisegories: (1) a challenge to the Cooperative
Mailing Rules as promulgated; (2) challengethi® Postal Service’soaclusion that under the
Cooperative Mailing Rules, RBI's contract#hwits nonprofit clients rendered its mailings
ineligible for the nonprofit rate; and (3) a challertg the Postal Senats calculation of the
deficiency amount.

1. Availability and Scope of Judicial Review

As RBI must recognize, the Postal Senscactions are exempt from the APA’s general
mandate of judicial review of agency actiorgee39 U.S.C. § 410(ai arlin v. McKean 823
F.2d 620, 622 (D.C. Cir. 1987) (“Apart from tworydimited exceptions [which do not apply
here], however, the APA is not dmable to the exercise of timwers of the Postal Service.”);
see alsdNat'l Easter Seal Soc'y. U.S. Postal Serv656 F.2d 754. 766 (D.C. Cir. 1981) (the
“language of [§8 410(a)] indicatélsat the Postal Service istrfwound by . . . the [administrative
procedure and judicial revigwhapters of [the APA]”)Northern Air Cargo v. U.S. Postal Serv.

674 F.3d 852, 858 (D.C. Cir. 2012) (“the Postalv®e is exempt from review under the

% Given this conclusion, RBI's remaining ctinstional claims areneritless because its
overbreadth, time, place, manner, prior restramd equal protection arguments all depend on
the Court deciding that excluding charitable @tdtions that are paaf cooperative mailings
from the nonprofit rate violatebe First Amendment.
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Administrative Procedure Act”)Nonetheless, RBI argues thagté is still a residual, non-APA
based judicial of administrative aigcy action. (RBI Mot. at 41-4RBI Reply at 6.) The Postal
Service counters that “arbitrary and capriciouslew of its decision igntirely “foreclosed” by
the APA exemption in the PRR. (PS Mot. at 34-35.) Thus, floee turning to RBI's specific
“arbitrary and capricious” arguments, the Court nuestide whether judiciakview is available
and, if it is, what is its scope.

As a general rule, courts are reluctant nal fihat an agency actiamunreviewable absent
evidence that such was Congress’s int€urlin, 823 F.2d at 623. “Congress’[s] intent to
foreclose review must be shown by ‘clear and convincing evidence,’ or at least must be ‘fairly
discernible in the statutory schemelt. (quotingAbbott Labs. v. GardneB87 U.S. 136, 141
(1967) andBlock v.Cmty. Nutrition Inst 467 U.S. 340, 351 (1984) (other internal quotations
omitted));see alsdNat'l Ass’n of Postal Supenoss v. U. S. Postal Servic02 F.2d 420, 430
(D.C. Cir. 1979) (“Nonreviewability is not to lmasually inferred.”) “Congress need not say
flatly that review is precluded; an examimetiof several factors mdye sufficient to convince
the courts that Congress intended th&tdrlin, 823 F.2d at 623. For example, “if judicial
interference would impérthe policies underlying the lawmaks’ decision to delegate the
discretion, if the naturef the administrative discretion is@uthat the conventional tools of
judicial analysis are ungad to an examination of its exercise, then a court is not at liberty to

disregard those limitations and proceed to substitute its own judgment for that of the

% The Postal Service recognizes¢PS Mot. at 34-35) that theigjudicial review where there
are statutory exceptions to nonreviewability, constital challenges, or a claim that the Postal
Service has acted outside the scope of its delegated autt®eiyalsdid Ass’n for Lutherans

321 F.3d at 1172 (“Postal Servicencedes that this Courtgibound a narrow exception to [8
410's] preclusion of review, allowing a courtdetermine whether an agency was acting outside
the scope of its statory authority.”).
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administrative agency.Nat'l Ass’n of Postal Supervisqr602 F.2d at 43Gee also Block467
U.S. at 345 (“Whether and to what extent a paricatatute precludes juilal review of agency
action is determined not only from its expresglaage but also from thetructure of statutory
scheme, its objectives, its legislative history, Hrednature of administrative action involved.”).
In short, the “crucial inquiry ...is whether the Postal Act’s ati&dry scheme and the history of
its evolution compel judicial straint” or allow judicial rgiew of the challenged actioriNat'l
Ass’n of Postal Supervisqre02 F.2d at 430.

In this particular case, RBI seeks reviewwb distinct types oadministrative actions:
(1) review of the substance of the Postal Sefsi€ooperative Mailing Res; and (2) review of
the Postal Service’s application of thedperative Mailing Rules to RBI's mailings and
calculation of the deficiency amount. Whet@@mgress intended to fxlose judicial review
must be addressed with regpto each type of actiorsee Block 467 U.S. at 345 (court must
consider “nature of the administrative action involved”).

a. Judicial Review of Challenggo Cooperative Mailing Rules as
Promulgated

The text, structure and legasive history of the PRA, alongith other court decisions,
persuade the Court that Conggantended to preclude judicial review of Postal Service
regulations as promulgated. Fjrihe PRA expressly delegatesite Postal Service the power
to promulgate rules and regulations to impdenthe statute. 39 U.S.C. § 401. Second, although
the PRA generally exempts the Postal Service from APA review, it also explicitly provides for
certain exceptions to that exemption, suggestiagwiinere Congress wantttere to be judicial

review, it said soSee, e.g 39 U.S.C. § 503 (APA revieapplies to Postal Regulatory
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Commission’s promulgation ofiles, regulations and ebtshment of proceduresd). Third, the
legislative history of the PRAxdicates that Congress intendedteate an efficient and modern
Postal Service free to operatéhout the impediments thabuostrain typical agency actiorsee,
e.g, H.R. Rep. No. 91-1104 (197@¢printed in1970 U.S.C.C.A.N. 3649, 3650, 3654—3655;
see alsol16 Cong. Rec. 21,709 (1970) (Sen. McGee) [(M2eing the mail . . . is an essential,
business-oriented service. The committee hasteation of establishing any postal system
which does not have a direct atmhtinuing responsibility to theeople and to Congress, but we
do believe that its role can be fulfilled with a greater degree of efficiency if it is removed from
the ordinary channels, administraigontrols, and legisiae restrictions of dter agencies in the
executive branch.”) Finally, although it has never directly addrebsaguestion, the D.C.

Circuit has cautioned against amgsumption that absent APA rewi there is a residual review

of Postal Service actions under athedministrative law principlesSee Carlin823 F.2d at 623
(D.C. Cir. 1987) (“It has often been stated ttiegt presumption of reviewability was a firmly
rooted principle of administrative law everfdre the APA was enacted. That does not mean,
however, that courts should continue to imgua presumption of reviewability under the old
administrative law principles wheBongress has explicitly exempted an agency from the APA’s

coverage.” (internal citations omitted)).

37 See als®9 U.S.C. § 3001 (APA review applies tmpeedings concerning the mailability of
matter under the chapter on “nonmailable matt&9)|J.S.C. § 3012 (APA review applies to
civil penalties imposed for nonmailable matt&9 U.S.C. § 3663 (AP£eview by Court of
Appeals available to a person “adversely affectegggrieved by a final order or decision of the
Postal Regulatory Commissionyee als®9 U.S.C. § 3661(c) (APA requirement for hearing on
the record applies to PRC opinions); 39 €. 3663 (APA revievby Court of Appeals

available to a person “adversely affected or eygd by a final order or decision of the Postal
Regulatory Commission”).
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Considering this background, the Court agrees with the other courts that have concluded
that Congress clearly intendedpeeclude arbitrary and capricis judicial review of the
substance of Postal Service regolas, policies and procedureSee, e.gPitney Bowes, Inc. v.
U.S. Postal Sery27 F. Supp. 2d 15 (D.D.C. 1998) (“@s face, then, the language of the
statute is clear. No [flederkw, including the APA, shall apply to the Postal Service’s exercise
of power. The court holds that this praption encompasses judicial review of the
promulgation and substancetbhé 1995 CMRS regulations."§urrier v. Potter 379 F.3d at
725 (“Given this statutory backalp, we are satisfied that tR&RA evinces Congress’s general
intent to withdraw judiciascrutiny of postal regulations.”§aldwell v. Bolger520 F. Supp.
626, 628 (E.D.N.C. 1981) (no judicial reviewRbstal Inspection Service’s “career path
policy”); see alsdCarlin, 823 F.2d at 623 (observing that “@pass intended affirmatively to
preclude judicial review of gnGovernors’ decisions to appoint and remove the Postmaster
General”);Buchanan v. U.S. Postal Sers08 F.2d 259, 263 (5th Cir. 1975) (deletion of
provisions regarding administratipeocedures and judicial revieinom early versions of the
PRA implies that Congress intended to giveRlostal Service broad management authority and
discretion over procedures).céordingly, the Court will not coider RBI’'s contention that the
Postal Service’s Cooperative Mag Rules as promulgateate arbitrary and capricious.

b. Judicial Review of Challeng to Application of Cooperative
Mailing Rules

The Court reaches a different conclusion weéhpect to the question whether Congress
clearly intended to preclude jwil review of the Postal Sepd’s decision as to RBI's mailings.
Section 3626(k), the statutory sebtion that authorizes the PalsBervice to assess a revenue

deficiency for improper use of the nonprofit rate, was added to the PRA in 1990. 39 U.S.C. §
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3626(k)(2). It expressly providdor administrative review arttle issuance of a final agency
decision, but makes no mention oflicial review. There is no pinent legislatie history. The

fact that subsection (k) provides for an admmatste appeals process could be read as evidence
that Congress intended that trdy review would be administrative, but that reading is not
necessarily warranted. It might also meaat thongress never considered the question. In
addition, the “nature of the administrative actienthe issuance offanal agency decision
assessing a deficiency in excess of $3.5 millioaguires the Court tread cautiously in deciding
to foreclose judicial reviewSee, e.g., Blogkd67 U.S. 340 at 35Nat’'| Ass’n of Postal
Supervisors602 F.2d at 430. Finally, although one of Congress’s goals in enacting the PRA in
1970 was to ensure that the Postal Service bd freen some of the constraints that apply to a
typical administrative agency in orderathow it to operate more like a businesse, e.g

Franchise Tax Bd. v. U.S. Postal Sed67 U.S. 512, 519-20 (1984);S. Postal Serv. v.

Flamingo Indus.540 U.S. 736, 740 (2004%overnors of the U.S. Postal Serv. v. U.S. Postal
Rate Comrm, 654 F.2d 108, 109 (D.C. Cir. 1981); H.R. Rep. No. 91-1104, at 5-6 (1970), U.S.
Code Cong. & Admin. News at 3649, 3654—-3655Rep. No. 91-912, at 4-5 (1970), it is not
apparent that allowing limited judicial revieaf a deficiency assessment that has been the
subject of an administrative appeal and issagd final agency decision would undermine that
purpose. As the D.C. Circuit has cautioned, ‘naucting th[is] inquiry, ourts must be careful

not to transform a congressional intent to resthietscope of judicial regiv into a finding that

no review is appropriate at allNat’'l Ass’'n of Postal Supervisqr602 F.2d at 430.

O

Accordingly, having considereddtiexpress language,” “the stture of statutory scheme, its
objectives, its legislative history, and thature of administrative action involveddfock 467

U.S. at 345, and “the capacity of the cotiotsesolve the issues presented thexat’l Ass’n of
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Postal Supervisor$02 F.2d at 430, the Court is not conedc¢hat Congress clearly intended to
entirely preclude judicial reviewf a Postal Service final agendgcision assessing a deficiency.
Cf. Orchestra, Inc. v. U.S. Postal Serfi/16 F. Supp. 47. 48-49 (D.D.C. 1989) (reviewing
application of regulations corrning administrative appealgtz v. U.S. Postal Senb38 F.
Supp. 1129, 1134-35 (E.D.N.Y. 1982) (reviewing chagketo applicatiof merit hiring and
advancement policies to see if policies were @t &oplied, but no review of claim that Postal
Service “abused its discretioni applying the policies).

That said, it is also cleardm the text and legislative hisy that Congress did not intend
that the full panoply of rights under the APA should ap@ge5 U.S.C. 88 701-70&f. Lutz,

538 F. Supp. at 1134-35 (no review of claim tRastal Service “abusets discretion” in
applying merit hiring and advancement polici€3)chestra, In¢ 716 F. Supp. at 48 (review of
Director’s action limited to determining if theasion was “clearly wrong”). That leaves the
guestion of what the precise stiard of review should be.

RBI suggests that the proper standard forgiadlreview may be found in as case from
the D.C. Circuit, where the Court reviewad action of the Federal Communications
Commission outside of the context of the APPee Greater Boston Television Corp. v. FCC
444 F.2d 841 (D.C. Cir. 1970). (reater Bostonthe Court set forth ajreat length the scope
of its non-APA review, which, distilled to its essenlimited that review to a requirement that

an administrative agency engagéreasoned decision-making®” That standard comports with

3 As explained irGreater Boston

Assuming consistency with law and tlegislative mandate, the agency has

latitude not merely to fid facts and make judgmeniait also to select the

policies deemed in the public intereBhe function of the court is to assure that

the agency has given reasoned consideratd all the material facts and issues
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this Court’s view that the scod any review of a deficiencgssessment must be limited and far
less intrusive than is g@ired under the APASee, e.gSierra Club v. U.S. Postal Seré49

F.2d 1199, 1201 (9th Cir. 1976) (“scope of revievextremely limited” and there is a “strong
presumption in favor of a Postal Service deteatiom” that “Sierra Club is not an educational
organization and is thus not entitledpreferential postal ratesiy. (“Traditionally, the courts
have overturned a Postal Service detertioneof mailing rate status only when the
determination is “clearlyrong,” amounting to aabuse of discretion.”Bates & Guild Co. v.

Payne 194 U.S. 106, 109-110 (1904) (reviewing damisby the Postmaster General to treat

This calls for insistence that the agemaciiculate with reasonable clarity its
reasons for decision, and identify the sigince of the crucldacts, a course

that tends to assure that the agencylg@s effectuate general standards, applied
without unreasonable discrimination.

Its supervisory function calls on the cbteo intervene not merely in case of
procedural inadequacies, or bypassinthefmandate in thedgslative charter,
but more broadly if the court becomesaa® especially from a combination of
danger signals, that the agency has ralty¢éaken a ‘hard look’ at the salient
problems, and has ngenuinely engaged in reasoned decision-making. If the
agency has not shirked this fundamental task, however, the court exercises
restraint and affirms the agency’s action even though the court would on its own
account have made different findingsadopted different standards.. . If
satisfied that the agency hteken a hard look at thissues with the use of
reasons and standards, the court will uphibédfindings, thouglof less than ideal
clarity, if the agency’s path may reasably be discerned, though of course the
court must not be left to guesstaghe agency’s findings or reasons

Generally, however, the applicable doctritiat has evolved with the enormous
growth and significance of admstrative determination ithe past forty or fifty
years has insisted on reasoned decision-making

Greater Boston444 F.2d at 852 (emphasis added).
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monthly musical publication as arpmdical publication, entitled teecond-class rates, and noting
“where the decision of questions of fact isrenitted by Congress to tigdgment and discretion
of the head of a departmenhts decision thereon is conclusive; and that even upon mixed
guestions of law and fact, or of law alone, hisaacwill carry with it a stong presumption of its
correctness, and the courts willtrmodinarily review it”).

2. Arbitrary and Capricious Arguments As to Application of
Cooperative Mailing Rules to RBI's Mailings

RBI puts forth four reasons why the PoSalvice’s applicatin of the Cooperative
Mailing Rules to RBI's mailings was arbitraand capricious. Given the limited scope of
judicial review, the question fahe Court is not whether it walihave analyzed RBI’'s mailings
differently or reached a differenbnclusion, but rather, whethitie Postal Service engaged in
reasoned decision-making. Having reviewtsgl record and considered each of RBI's
arguments, the Court is satisfied that this standard has beefi met.

First, RBI argues that the Final Agencgdision should be setids as arbitrary and
capricious because the Postal Service failed toviali® own rules, specifically that it considered
only one of the nine factors set forth in PS-209vhether the partieshare the risk” — in
deciding that RBI's mailings were ineligible captive mailings. Even if the Postal Service’s
failure to follow its own rules could constitutdaalure to engage in reasoned decision-making,
the record does not support such a challengdagal matter. First, the Postal Service’s Final
Agency Decision, which incorporated by refazerthe Initial Agency Bcision, addressed more

than just the “risk” factor. SeeFinal Agency Decision at 1 (“[sioe of the crucial elements the

% Despite asserting th&reater Bostormprovides the appropriate stéard of review, RBI often
relies on APA cases to make its argumen8ee( e.gRBI Mot. at 22 n.66.) As the APA review
standards are not applicable, the Court willaadress arguments thatyren those standards.
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Postal Services uses to analyze cooperativevexatures are allocatioof risk, division of

profits and management control”); Initial Agencgdision at 2 (same).) buddition, even if risk
had been the only factor considered, that alooeldvnot establish thateéhPostal Service failed
to follow its own rules. PS-209 sets fortle tidetermining factors” for deciding whether a
mailing is an ineligible “cooperative mailing,” @arhether it is qualifies for the exception the
Postal Service has recognized for “legitimatiecipal-agent” relationships. PS-209 does not,
however, require that in making a determinatioa particular case, the Postal Service must
consider all nine factors ordhit must perform some type bélancing test. Absent any
suggestion in the regulations that there is subhlancing requirement, the Postal Service’s
reliance on the “risk” factor canhbe considered a failure to follow its own rules. Indeed, as
other courts have recognizedethiisk” factor is of “critical” importance to the cooperative
mailing analysis.See, e.g., Raymon8i3 F. Supp. 2d at 442 (“Risk-sharing is critical because to
the extent that a for-pfib entity substantively participating a venture with a non-profit entity
has a sizeable financial staketle venture, that venture ceasede a truly non-profit endeavor
eligible for the non-profit rate. Rather, theniere becomes a cooperative endeavor, even if the
non-profit entity retains final decision-making cantover the venture. Mailings for a project
involving a for-profit entity and aon-profit entity therefore geredly are not eligible for the
non-profit rate when the for-proféntity “shares in the costs, riskand benefits of the mailing,”
such as when the for-profit entity’s “revesugre linked to the sucee of the mailings.”)tJ.S.
Postal Serv. v. Univ. Publ’g CormB35 F. Supp. at 490-91 (mailings did not qualify for
nonprofit rate where the “for-pfib corporation and the nonprofirganizations shared in the

cost, risk, and benefits of these mailings).
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RBI's second argument is that the Final AggeDecision should be saside as arbitrary
and capricious because the Postal Service eyushefound that “RBI shared risk with its
charity-clients.” (RBI Mot. at 28.) Accordirtg RBI, “there was no risk to share,” since “RBI,
because of its long experience with thiadraising method and its thorough and rigorous
analysis of past response rates, knew wtmtors to mail so theyoald fulfill their telephonic
pledge, when to mail them, how often to maérh and most importantly, when to stop mailing
them to eliminate any risk of loss and toxmmaize donations and the number of ‘paid donors’ so
that the overall campaign would not lose mpaad that losses that occurred in the
telemarketing phase were recouped in the ntppimase.” (RBI Mot. at 29.) Successfully
managing risk, which is what RBI describes, isthetsame as the absence of risk. As the Postal
Service points out, “[a]lthough the campaigns mkiynately have been successful, even RBI’'s
explanation reveals that therenedosses, and therefore rishyolved and that RBI bore the
risk.” (PS Opp. at5.) Indalition, the question is whether trexord shows that the Postal
Service’s conclusion that RBI “shared risk” with nonprofit clients ishe product of reasoned
decision-making, which the Court cdndes that it does. Given thacts, that standard is easily
satisfied.

RBI's third argument is that the Final AggnDecision should bset aside because the
Postal Service “misunderstood the law,” sfieally the legal meaning of a “legitimate
principal/agent relationship.”"RBI Mot. at 37.) The failure toorrectly apply controlling law
might be grounds for finding a lack of reasodkedision-making, but RBI's premise is flawed.
Contrary to RBI's assumption,dHPostal Service’s eeption to its Cooperative Mailing Rules

for legitimate principal-agent relationships is “not entirely coextensive with pure agency law
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considerations."Raymond53 F. Supp. 2d at 442. Accordingly, the Post Service’s departure
from a “pure” agency law analysis does sbbw an absence of reasoned decision-making.
RBI's fourth argument is that the Final AggrDecision should be set aside because the
Postal Service “changed its policy without wiaghand only enforced its new policy against
RBI.” (RBI Mot. at 40.) Such a claim, ifue, could well establishlack of reasoned decision-
making. However, RBI has not shown that thBatlency assessment was “so inconsistent with
[Postal Service] precedents as to consti@wkatrary treatment amounting to an abuse of
discretion.” See, e.gCrosthwait v. F.C.C 584 F.2d 550, 556 (D.C. Cir. 1978). First, RBI has
not identified a single PaatService decision applyg a different standardCf. LeMoyne-Owen
Coll. v. N.L.R.B 357 F.3d 55, 61 (D.C. Cir. 2004) (undlee APA, when “a party makes a
significantshowing that analogousiseshave been decided differently, the agency must do more
than simply ignore that argument” (emphasis ayldethe failure to asss deficiencies against
other mailers who were using the nonprofit natele operating pursuant to similar contracts

does not pose the same problem as agencies tgenze broad discretion in the exercise of

0 As persuasively set forth Raymond

The cooperative mailing inquirgertainly looks to traitlonal agency principles.
[T]raditional indicia of an agency relatiship include ‘(1) consent; (2) fiduciary
duty; (3) absence of gain ask to the agent; and (4pntrol by the principal.’ “
However, in agency law, control by tpancipal often is the most critical
consideration, while in the cooperative maglinquiry, “absence of gain or risk to
the agent” often is more important, and was other factors arelevant as well.

Various other factors relatirtg not only risk-sharing, batlso participation in the
endeavor, distinguish the cooperativellmg inquiry from a pure agency law
analysis.

Raymond53 F. Supp. 2d at 441-42 (internal catains and citations omitted).
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their enforcement power€f. Heckler v. Chaneyt70 U.S. 821, 834-35 (1985) (“If [Congress]
has indicated an intent to circumscribe agency enforcement discretion, and has provided
meaningful standards for definingethmits of that discretion, theris ‘law to apply’ under [the
APA], and courts may require that the agendipfo that law; if it has not, then an agency
refusal to institute proceedings is a decisiammmitted to agency discretion by law’ within the
meaning of [the APA].")see also Ass’n of Itated Residents v. ERA94 F.3d 1027, 1033

(D.C. Cir. 2007) (because the sti# did not “give any indication & violators must be pursued

in every case, or that one particular enforeetistrategy must be chosen over another” and
“provide[d] no meaningful guidmes defining the limits of [the agency’s] discretion,” the
challenger had failed to rebut the presumption that the enforcement decision was “committed to
the discretion of the agency”). Second, RBIlrokthat the Postal Service changed its policy
without warning, but it is not clear what “policyt’is referring to. Ashoted, after the 1990 and
1993 amendments to the PRA, the Postali8emade clear that it did not view those
amendments as changing its ¢&irig Cooperative Mailing RulesAnd, there is nothing in those
rules that limits their appli¢@n to mailings that advertisegaucts and services. Thus, the
criteria for evaluating cooperative mailings Haaen in place for years before the investigation
of RBI began. Third, the Postal Service had seldimailers that if they were unsure whether
they were eligible to use the nonprofit rate, theuld seek an opinion frothe Postal Service.

PS 417/417A (“The Postal Service encouragei¢éensavho . . . have questions concerning
whether or not mailings they are considering as @faa fundraising programwill be eligible for

the special rates, to submit a sdengf the mailpiece or pieces, as well as a copy of the contracts
and all other documentation affecting the relationship between the parties, to the appropriate

field division manager of mailg requirements for review.”}inally, Postal Service Form 3602,
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which was submitted with every mailing, clearly stated that acceptance of the mail did not
constitute a decision by the Postal Service tiratmailing was eligible for the nonprofit rate.
Given these facts, RBI's contention that the BloService changed if®licy and singled it out
without warning is not persuasive.

3. Arbitrary and Capricious Challenge to Review of Deficiency
Calculation

RBI’s final argument is that the Final Agenbgcision should be set aside as arbitrary
and capricious because the Postal Service fadeconduct a proper review of the deficiency
during the administrative appegsocess.” (RBI Mot. at 44.According to RBI, the review
process was “fatally shoddy inrde regards”: (1) the deficiey calculation was overinclusive
because it included newsletters mailed pursuant to direct purchase orders and not the problematic
contracts; (2) the Postal Service “never exadithe mailpieces”; and (3) there was a lack of
“fundamental fairness” in the forbearance phase. at 44-45.)

These arguments can easily be disposedR&il. faults the Postal Service for failing to
look at actual mailpieces, but an examinatbthe mailpieces would not have altered the
outcome (even RBI does not suggibstt it would have), as tHeostal Service’s decision was
based exclusively on the termsRBI's contracts with its nonpritfclients. Thus, any error in
the Postal Service’s failure to look at the mailpieces was harnfiessGreater Bostod44
F.2d at 852 (“Nor will the court upset a decisi@tause of errors that are not material, there
being room for the doctrine of harmless error Ak for the alleged lack of fundamental fairness
in the forbearance phase, the question of fodrear clearly lies within the Postal Service’s

discretion.
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That leaves RBI's contention that the defncy assessment was overinclusive because it
included mailings that were pursuant to direatcpase orders. As explained by RBI, the Postal
Service

assumed that all mailings entered at BMEt¢ar RBI facilities and entered under

nonprofit rate permits issued to RBI clients were necessarily mailings produced

under the contracts listed in the origidaficiency assessment. Yet this was not

the case.

In addition to its telefundraising caigns, RBI also acted as a printing and

mailing agent for many of its charity-ehts’ newsletterand other mailings.

While some of the fundraising contract&siically contemplatd the newsletter

mailings, most did not because the partaeshed to handle them separately.

Instead, such newsletter mailings ankder mailings were handled through

standard purchase orders.

(RBI Mot. at 45.)

As the Postal Service does not disagreeghealh newsletters were eligible for the
nonprofit rate, RBI has establishét the amount of the assed deficiency is based on a
flawed assumption that appear to haveltedlin a significantlyinflated deficiency'* It has thus
established that the amounttbé assessed deficiencynist based on “reasoned decision-
making.”

Nonetheless, the Postal Service arguestttgatieficiency assessment should be upheld

either because (1) it is RBI's responsibility tagoint any specific problems with the deficiency

assessment, which it has not doseePS Mot. at 38 (RBI has “waived all such claims” because

“1 According to RBI, it has “conducted a detaile@lgsis of a segment of the deficiency to
determine the extent of this error” by “reviemgj the deficiency spreadsheets for one client in
one year: Mothers Against Drunk Driving (“MADDn 1993.” (RBI Mot. at 47-48.) After
“locating and matching 3602s to édme of the deficiency spreskeet for that year, [it] found
that at least 40% of this segment of thedeficy was for mailings done under purchase orders
and therefore should never have bewtuded in the deficiency.”ld. at 48.) This has not been
rebutted by the Postal Service.
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it has never “specifically enumerated the impripassessed postal charges”); or (2) because
the Postal Service’s “mitigation” decision ensureg the deficiency is not in fact higher than it
should be. Ifl. (“any arithmetical errorer otherwise improper assessments in the revenue
deficiency are more than compensated for by the [Postal Service’s] voluntary forbearance”).)
Neither argument is convincind?BI’s only burden in seeking &et aside the deficiency amount
is to show a lack of reasoned decision-maki@lor can the Postal Séce rely on the fact that
deficiency was significantly drced during the forbearance phase of proceedings. A decision to
mitigate does not fix the flaws in the undenlyidecision or render those errors harmfésSee
Mitigation Decision at 1 (“mail classification issues. are outside the scope of this review”).)

Thus, even though the Court has rejectedisiacial challenge to the Cooperative
Mailing Rules and its challenge to the PoStatvice’s application ahe Cooperative Mailing
Rules to RBI, the Court concludégsat RBI's claim as to the deficiency amount is meritorious
and that aspect of the decision will\mcated and remanded for recalculation.

Il. JOINT AND SEVERAL LIABILITY OF RTI/TRG FOR THE DEFICIENCY

Both the Postal Service and RTI/TRG seakimary judgment on the Postal Service’s
claim that RTI, as RBI's “corporate successant TRG, as RTI's majority shareholder, are
jointly and severally liable along with RBI for the unpaid deficiency. The Postal Service proffers
two independent legal theories for its contenticat &T] is liable for the unpaid deficiency: (1)

RTI is the “corporate successor in interest” to RBId (2) the transfer of assets from RBI to RTI

2 RBI raised the overinclusiveness issua iimely fashion during the administrative
proceedings.See supra.24.

3 Moreover, in its counterclaim and third-pacymplaint, the Postal Service seeks to recover
the entire deficiency, so any argument regagdorbearance has been rendered irrelevant.
(Counterclaim and Thir@arty Compl. 1 50.)
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was actually and constructively fraddnt. (PS Mot. at 40-41.) dgording to the Postal Service,
the undisputed facts establish liability as a matter of law under both theories. RTI/TRG, on the
other hand, contends that the undtsplufacts establish the absencdiadsility as a matter of law.

In the alternative, RTI/TRG comids that there are genuine digsias to material facts that
preclude summary judgmengeeFed. R. Civ. P. 56(afnderson v. Liberty Lobby, In&t77

U.S. 242, 248 (1986).

In this case, there is a disagreement as tthdn the applicable substantive law is federal
law, Pennsylvania law, or Districf Columbia law, but that disagreement is immaterial because
no matter what substantive law applies, there are genssues as to matarfacts that preclude
entering summary judgment as to RTI and TRG'’s liability.

A. Liability Based on Corporate Successor in Interest Theof

Under federal law, the test for liability as a corporate successor is whether RTl is a

“substantial continuation” of RBISee United States v. Day&61 F.3d 1, 53 (1st Cir. 200%).

“ The Postal Service also argubat the doctrine afollateral estoppel precludes RTI from
arguing that it is not the corpoeasuccessor-in-interest to RBrhe Court does not agree that a
decision under the Pennsylvania Unemployn@minpensation Law on the transfer of an
unemployment contribution t@and experience recoske Reese Teleservices, Inc. v. Dep't of
Labor & Industry 975 A.2d 600 (Pa. Cmwilth. Ct. 2009)disterminative of the question of
successor corporate liability.

> Eight factors have been idengifi as relevant to this inquiry:

retention of the same employees [by the buyer];

retention of the same supervisory personnel,

retention of the same producti@eilities in the same location;

production of the same product;

retention of the same name;

continuity of assets;

continuity of genetdusiness operations; and

whether the buyer holds iteeut as a continuation dfie divesting corporation.

N~ WNE
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Similarly, under both PennsylvaniadDistrict of Columbia lawthere is an exception to the
general rule of no successor liability if “the pliasing corporation is merely a continuation of
the selling corporation.’'Dawejko v. Jorgenson Steel C290 Pa. Super. 15, 18 (1981);
Bingham v. Goldberg, Marchesano, Kohlman, 1687 A.2d 81, 89 (D.C. 19945. Even though
the potentially applicable laws are not identiga@nuine issues of faptreclude the entry of
summary judgment no matter which law appli€sr instance, the terms of the Asset Purchase

Agreement are not in dispute, but RTI/TRG ntains that RBI “retained its most valuable

See United States v. Dav51 F.3d 1, 53 (1st Cir. 2001) (quotidgited States v. Carolina
Transformer Cq.978 F.2d 832, 837-38 (4th Cir. 1992)).

“® To determine whether a successor entity is @mentinuation of theredecessor entity under
Pennsylvania law, the relevant factors are:

1. There is a continuatiaf the enterprise of theeller corporation, so that
there is continuity of managemepgrsonnel, physical location, assets,
and general business operations;

2. There is a continuity of sharetlers which results from the purchasing
corporation paying for the acquired asseith shares of its own stock,
this stock ultimately coming to beldeéby the shareholders of the seller
corporation so that they become a constituent part of the purchasing
corporation;

3. The seller corporation ceasesoitdinary business opations, liquidates,
and dissolves as soon as Iggand practically possible;

4, The purchasing corporation asssrtieose obligations of the seller
ordinarily necessary for the unintepted continuation of normal business
operations of the seller corporation.

Berg Chilling 435 F.3d at 468-69 (citinghiladelphia Electri¢ 762 F.2d at 310). Similarly,
District of Columbia law looks at (1) whetheetle is a “common identity of officers, directors,
and stockholders in the purchagiand selling corporations(2) “the sufficiency of the
consideration passing from one entity for the s&liés interest in another”; (3) whether the
transferring entity “faild to arrange to meet its contractohligations”; and (4) “whether there
is a continuation of the corporate entity of the sell&ifigham 637 A.2d at 92.
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assets” including its software, database, anghthential litigation against the Postal Service,
and “continued to operate a business for manysyé¢aking in revenues in excess of $2 million.”
(RTI/TRG Mot. at 3, 8, 9.) In contrast, the Postal Service contiiatlfRBI “transferred
substantially all of its assets afy value” and that “RBI funanally ceased to exist as a going
concern.” (PS Mot. at 43; PS Facts {1 122, 133, 186.poth RTI and the Postal Service have
identified evidence that couldigport their position, there is a geneiissue as to this material
fact. Similarly, while there iso dispute as to the corporateustures of RBI and RTI before
and after the asset sale, differpidusible inferences can be drawn from those facts. RTI
contends that the “shareholdedsectors, and officerer RTI were materially different from the
shareholders, directorand officers [of RBI], with the only overlap being that both companies
shared a common shareholder dirdctor, Barry Reese.” (RTI/TRG Mot. at 3.) The Postal
Service, on the other hand, sees a “continuityhaireholders” (PS Madt 47) and a virtually
“identical” “senior management structure.” (P&cEs 1 139-42.) Thereasso a dispute as to
the nature and extent of Barry Reese’s atlRTI after the asset sale. Again, there are
underlying facts that are not in dispute sucBagy Reese’s position &TI (Chairman of the
Board), his stockholdings (49%@the number of hours he workpdr week at RTI (20), but
without further information, the Court is unablectanclude either thdte “retained extensive
control over RTI's operations’PS Facts { 140) or was adtirehead” with no substantial
involvement in RTI. (RTI/TRG Mot. at 10-11Moreover, RTI conceddhat “it essentially
continued the business attachinghe assets it purchased from [RBI(RTI/TRG Mot. at 23.)

In addition, in a case such as this wheeedhbstantive law requires application of a
multi-factored test, and the factors themselveshat determinable with mathematical certainty,

it would be a rare case where a court could deteras a matter of law how the underlying facts
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(even if they are undisputed) fit into the appble multi-factored test, and then evaluate the
factors in relation to one anotharorder to reach a conclusioBee, e.gWashington Post Co.
v. U.S. Dep'’t of Health & Human Servi¢&$5 F.2d 320 (D.C. Cir. 1989) (“Factual issues [that
require inherently speculative findings] are rarely susceptildefiaitive proof. Rather, factual
issues that involve predictifacts almost always requirecaurt to surveyhe available
evidence, to credit certain piecafsevidence above others, and to draw cumulative inferences
until it reaches a judgmental conclusion. Ind¢ie, the court makes its best assessment about
what is most likely to happen in the future.sbrch an inquiry, the ultiate facts in dispute are
most successfully approached when all releeardentiary underpinnings are fully developed,”
not on summary judgment.)

B. Liability Based on Fraudulent Transfer Theory

There are also material facts in dispiln&t preclude summary judgment on the question
of whether the transfer of assets from RBRI{D was actually or constructively fraudulent no
matter which law applies. Under federal, Pennsyilvaor DC law, an asset transfer will be set
aside if it is actually oconstructively fraudulentSee28 U.S.C. § 3304; 12 Pa. Cons. Stat. Ann.

§ 5104(a); D.C. Code § 28-316%4 Under any of the potentiallpplicable laws, there are

7 Actual fraud exists where the transfer is maiéh actual intent to hider, delay, or defraud a
creditor.” 28 U.S.C. § 3304(b)(A%eel2 Pa. Cons. Stat. Ann. § 5104(a)(1) (same); D.C. Code §
28-3104(a)(1) (same). To determine actual fraudutgent, a court looks to various “badges of
fraud,” including whether

1. the transfer or obligan was to an insider;

2. the debtor retained possession artiad of the propest transferred after
the transfer;

3. the transfer or obligation was disclosed or concealed,;

4, before the transfer was madeobligation was incurred, the debtor had
been sued or threatened with suit;

5. the transfer was of substiatly all the debtor’s assets;
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genuine issues as to material facts. For exantpére is a genuine dispute as to whether the
value of the consideratiareceived by the debtor (RBI) wasasonably equivalent to the value of
the asset transfer. RTI contends that thehase price of $10,000 “was in excess of what could
be obtained on the open market” (RTI/TRG Mait3) while the Post&ervice, citing the
testimony of Barry Reese, argues that RTI acquiRBlI's assets for a “song.” (PS Facts § 129.)
Other material disputes include whether thedfanto RTI was to an “insider,” whether the
debtor (RBI) retained possession or contrahef property, whether the transfer was of

substantially all the debtor’s (RBI's) assetsd whether the debt@RBI) was insolvent.

the debtor absconded;

the debtor removed or concealed assets;

the value of the comkeration received by éhdebtor was reasonably

equivalent to the value of the assansferred or the amount of the

obligation incurred;

9. the debtor was insolvent or becamsoluent shortly after the transfer was
made or the obligation was incurred;

10. the transfer occurred shortly beforeshortly after a substantial debt was
incurred; and

11. the debtor transferrdlde essential assets oéthusiness to a lienor who

transferred the assets to an insider of the debtor.

© N

28 U.S.C. § 3304(b)(2)(A)-(Kkeel2 Pa. Cons. Stat. Ann. 8 5104(@)-(11) (same); D.C. Code
28-3104(b)(1)-(11) (same). Constructive fraud existder federal law if: (lthat the transfer
was made after the debt to tHaited States arose; (2) the dabinade the transfer “without
receiving reasonably equivalent value in exue” for the asset; and (3) the debtor was
insolvent at the time the transfer was madbemame insolvent as a result of the transE=e28
U.S.C. § 3304(a)(1)(A)-(B). Similarly, under Peyiania and District of Columbia law, a
transfer is constructively frauduleriif the debtor made the trarmsf. . . (2) without receiving a
reasonably equivalent value in exchange forttéwesfer or obligation, and the debtor: (i) was
engaged or was about to engaga business or a transactiom which the remaining assets of
the debtor were unreasonably snimaltelation to the business or teattion; or (ii) intended to
incur, or believed or reasonably should hbekeved that the debtarould incur, debts beyond
the debtor’s ability to pay abey became due.” 12 Pa. ConatSAnn. § 5104(a)(2); D.C. Code
28-3104(a)(2).
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Moreover, again the applicable legal standaansulti-factored test that, unless the evidence is
completely one-sided, is not amenable to deciaga matter of law but rather it is for the trier
of fact to decide.

CONCLUSION

Having decided that the amowftthe assessed deficiencyaibitrary and capricious, but
rejecting the remainder of RBI's challenge® @ourt will affirm the Final Agency Decision
except as to the amount of the deficiency, whiwdhbe set aside. Accordingly, RBI’'s motion
for summary judgment on its complaint will be grahte part and denieith part. The Postal
Service’s motion for summary judgment on RBI'srgmaint will also be granted in part in
denied in part. Its motion for summary judgment on its counterclaimstdaBl to collect the
full deficiency amount will be denied without pudjce to its renewal &dr the deficiency is
recalculated. As for the Postal Service'stimo for summary judgment on its claims against
RTI/TRG and RTI/TRG’s cross-motion for summauggment against the Postal Service, those
motions will be denied as there are genuineu&pas to materiah€ts. A separate Order
accompanies this Memorandum Opinion. A statugference to address further proceedings

will be scheduled for December 18, 2012, at 10:00 a.m.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: November 27, 2012
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