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MEMORANDUM OPINION

INTRODUCTION

Pending before this Cour plaintiffs’ Motion to Enter Judgment and for an Interim
Award of Attorneys’ Fees and Litigation Expenses [83lisTCourt will GRANT plaintiffs’
motion for final judgment in part and DENY the motion in part. The CQwilirenter final
judgment in favor of th&loanplaintiffs on their procedural APA claim and for the government
with respect to all other claim$he Court will enter final judgment in favor of the government
on all claims raised by tH@ohenandthe Gurrola plaintiffs. The Courtwill DENY plaintiffs’
motion for an interim award of attorneyses.
I. BACKGROUND

For decades, the IRS collectadexcise tax on longlistance calls based on the distance
and duration of callsSeeCohen v. United State€§50 F.3d 717, 719-20 (D.C. Cir. 20X&p
banc) The service providers collected the tax and paid it over to thddRJowever, a
technology changed, service providers no longer calculated the distaheecafi in their billing

andthe IRS began to base the tax solely on durakibmt 720 Multiple plaintiffs brought cases
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challenging this new methpdeeking refunds and injunctive reliefven dter the IRSloston

this issudan the Eleventh CircuitseeAm. Bankers IngGrp. v. United State408 F.3d 1328
(11th Cir. 2005)the Servicecontinued talefendthe taxin court and directed phone service
providers to continue collecting—evenwithin the Eleventh Circuit’s jurisdictior€ohen 650
F.3d at 720 (citing IRS Notice 2005-7Dnly afterfour othercircuits hdd that the tax was
illegal, see Reese Bros., Inc. v. United Sta4dd F.3d 229, 234 (3d Cir. 2006)prtis, Inc. v.
United States447 F.3d 190, 190 (2d Cir. 2008)at’l R.R. Passenger Corp. United States
431 F.3d 374, 37@.C. Cr. 2005) OfficeMax, Inc. v. United State$28 F.3d 583, 600 (6th Cir.
2005), didthe IRSfinally change its positiorfee Cohert50 F.3d at 720.

In May 2006, without notice or opportunity for public commeimé, IRS issued Notice
2006-50 This Noticediscontinuedhe collection of the tax and prowd a limited procedure that
allowed some taxpayers to obtain a refund for taxes that hadllegatly collected.SeeCohen
650 F.3d at 72QMore litigation ensued challenging the lawfulness and adequatysaefund
processld. at 720-21.

Threecases ar@volved inthe presendlispute.

Cohen v. United State85-cv-1237 (E.D. Wis. 2005) was filed in 2085 a putative class
action seeking refunds, an injunction against the collection of futéxers, and other relief.
After thelRS issued Notice 2006-50, Mr. Cohen amendedlass actioromplaint byadding a
challenge to the notice as“arbitrary and unreasonable administrative actionderthe
AdministrativeProcedureAct (APA). SeeSecond Amended Complaimb] at 8, Cohen 05-cv-
1237. Mr. Cohen’samendedComplaint alleges that the “restitution procedure adopted by the

government arbitrarily, unreasonably, and unlawfully limits restitution ofuthds unlawfully



exacted from phonasers’in several enumerated respediseComplaint does not refer the
absence of notice and commemnt otherwise to thproceduresised in issuing the NoticBeed.

Sloan v. United State66-cv-483 (D.D.C. 2006yvasfiled in March2006as a putative
class action seeking refunds, an injunction against the collection of further &kesther relief
After thelRS adopted Notice 2006-5@eSloanplaintiffs amended the Complaint, adding
substantive and procedural ARAallenges tohe notice Second Amrended Complaint &t8-20,
Sloan v. United State66-cv-483 (D.D.C. 2006). The Complaint’s sixth Cause of Acatlages
that thelRS failed to comply withthe APA’snotice and comment requiremerSge idat 19.

Gurrola v. United State96-cv-3425 (C.D. Cal. 2006) was filed in June 2086er
Notice 2006-50 hadlreadybeen issued. The Complaint does not include any claims for relief
based on the APA, but the plaintiffs’ response to the governments’ motion to disrnistathe
did allege that Nate 200650 had been promulgated “without any public notice, public
comment or evidence.” Plaintiffs’ Response in Opposition to Motion of Defendant United
States’ To Dismiss Plaintiffs’ Complaiat 3,Gurrola v. United State€96-cv-3425 (C.D. Cal.
2006).

In late 2006, lte Multidistrict Litigation (MDL”) Panel transferre€ohenandGurrola
to this Court where they were consolidatgth Sloan“for pretrial proceedings.In re Long—
Distance Tel. Serv. Fed. Excise Tax Refund L#g9, F. Supp. 2d 1348, 1350 (J.P.M.L. 2006)
(Transfer Order)accordPractice and Procedure Order Establishing the Governing Practice and
Procedure Upon Transfer Pursuant to 28 U.S.C. § 1407 (a)ratell.ong-Distance Tel. Serv.
Fed. Excise Tax Refund Liti@7-mc-14, Docket No. 8 (Jan. 29, 2007) (noting that these actions
are “consolidated for pretrial purposgssee alsaCohen 650 F.3d at 751.1&ntiffs declined to

file a consolidated amendednaplaint“[i] n light of the extensive prior briefing in all the actions,



and inlight of the fact that such briefing is complét8eeloint Status Reporin re Long—
Distance Tel. Serv. Fed. Excise Tax Refund Lidiginc-14, Docket No. 20 (D.D.C. Mar. 30,
2007).

Judge Urbinalismissed theonsolidatedtasesin re Long-Distance El. Serv. Fed.
Excise Tax Refund Litigh39 F. Supp. 2d 281, 287 (D.D.C. 2008¢. concluded thagtlaintiffs
failed to exhaust their administrative remediestate valid claims under federal lasgndthat
Notice 2006-50 constituted unreviewable ageation Id.

TheD.C. CircuitreversedCohen v. United State§78 F.3d 1, 4-14 (D.CCir. 2009).
Judge Rogers Brown, joined by Judge Garland, concluded that Notice 2006—-50 constituted final
agency action reviewable under the ARAd rejected thgovernment’gurisdictional
challengesld. Judge Kavanaugh dissented, arguing that plaintiffs’ claims were barred by the
Anti-Injunction Act and the ripeness doctrihe. at 1621 (Kavanaugh, J., dissenting).

The D.C. Circuit granted the government'sijo@n for rehearing en ban€ohen v.

United States599 F.3d 652 (D.C. Cir. 2010). The en banc cafiitmed thedecision of the
panel, and remadto this Court to consider the merits of plaintiffs’ APA clai@®hen 650
F.3d 717 Judge Kavanaugteiterated hi®bjections to reaching the merits of these claims, and
wasjoined in dissenby Chief Judge Sentelle and Judge HenderSen.idat 736-745
(Kavanaugh, J., dissenting).

On remandJudge Urbindound that the D.C. Circuit’s en banc opinion had concluded
thatthe IRS violatedhe APA’s procedural noticendcomment requirementsy issuing Notice
2006-50. Heorospectively vacated the Notice, and remanded to théolR8rther actionin re

Long-Distance Tel. Serv. Fed. Excise Tax Refund@l.®53 F. Supp. 2d 138 (D.D.C. 2012).



In May 2012 plaintiffs filed a motion seeking entry of judgment in favor of all plaintiffs
and an interim award of attorneys’ fefsmore thar$6.5 million in fees and expenses, and
seeking the court’s permission to allow them to file an additional motion for atgbfiees
when the IRS takes further actiof. Br. at 10"

Thecase was reassigned to the undersigned Juyplge Judge Urbina’s retirement from
the bench.

1. ANALYSIS
A. Final Judgment

Plaintiffs move for an entry of final judgment in favortbie Cohen, GurrolaandSloan
plaintiffs on ther procedural APA claimThis Court willenter final judgment dwy in favor of
the Sloanplaintiffs, and only on this single claim. It will enter judgment in favor of the
government on all other claims awtth respect to the other two cases.

“Every judgment and amended judgment must be set out in a separate document . . ..”
Fed. R. Civ. P. 58(a). A party may move for final judgment. Fed. R. Civ. P. 58(a). A court must
“promptly approve the form of judgment” to be entered by the clerk. Fed. R. Civ. P. 5&)(2)(

Plaintiffs initially soughtan entry of judgment “in favor of Plaintiffs and against the
United Statesvith respect to Plaintiffs’ claims for a procedural violation of the Administrative
Procedure Act.SeePlaintiffs’ [Proposed] Order [83-1]. While some language in plaintiffs’
opening brief suggested theyght seekaneven broader entry of judgmeseeg e.g, PI. Br. at
2-3 (enumeratingavorablelRS actons takeraftercommencement of this litigation), plaintiffs’
proposed order confirms that they only seek final judgment based smgiheprocedural APA
claim. This Court takes it as conceded that the procedural APA claim is the only properaource

judgment in favor of plaintiffs here.

! Reference here and throughout is to plaintifstrectedviemorandum of Law, Docket No. &



In the government'®esponsdf notesthat the three cases at issue here were
consolidated solely for pre-trial purposes, so that “separate judgments mostriee éor the
three cases, rather than the one universal judgmerpglénatiffs seek.” Def JudgmenBr. at 1
(citing In re Long-Pistance 469 F. Supp. 2d at 1350 (Tsfer Order)) The governmerfurther
argued thabnly one of the three case&slgan actuallystatedthe procedural APA&laimin its
complaint,and so final judgment may only be granted with respect to thasifbs on that
particular claimld. at 410.

In their Reply, plaintiffsseem to concede that judgment mustdesideredeparatelyor
each caseseePl. Reply at 5. Instead, theinsist that all plantiffs have pursued the procedural
APA claim andcriticize the government’s proposed readings ofGadenandGurrola
complaints as “formalism at its worst.” Pl. Reply at 5.

This Court agrees with tlgovernment and findhat theCohenandGurrola plaintiffs
did not raise the procedural APA claim in their complaartd so cannot now be awardetl
judgment on that claimlhese cases were consolidated for “pretrial purposes” sadyin re
Long-Distance 469 F. Supp. 2dt 1350; Practice and Procedure Order &t te Long—

Distance 07-mc-14, Docket No. 8 (Jan. 29, 2000ohen 650 F.3d at 751, andgintiffs

declined to file a consolidated amended complagJoint Status Reporn re Long-Distance

Tel. Serv. Fed. Excise Tax Refund Ljt@yinc-14, Docket No. 20 (D.D.C. Mar. 30, 2007).

Thus, for purposes dinal judgment plaintiffs must be evaluated separately on the basis of their
complaints. @ly the Sloanplaintiffs raised the procedural APA claim in their complaint and so
only thoseplaintiffs areentitled to final judgment on that claim.

Mr. Cohen’s complaint allegethter alia, a cause of action based on a “Review of

Arbitrary and Unreasonable Administrative Action,” and argued that Notice 200645Gdaly,



unreasonably, and unlawfully limits restitution of the funds unlawfully exacted tane-
users.” Secath Amended Complaint [75] at 8ohen 05cv-1237. This states only a substantive
APA challengenota procedural onédr. Cohen’s complaint contains no reference tolalo& of
notice and comment procedures, nor does it mgfegrwise tahe proceduresybwhich the
Notice 2006-50 was promulgatethis complaint cannot be fairly read to state a procedural APA
claim. Mr. Cohen did not pursue ttpsocedural APAheory until hiscase hadeenconsolidated
with the Sloancase Becausé¢hesecases were consolidated for “pretrial purposes” only, and
becauselaintiffs declined to file a consolidated amended complaint incorporafitigeories
raised by separate plaintiffs into a single, unified document, this Court finddth@bhen did
not pursue a procedural APA claim amaist enter judgment in favor of the government with
respect to all of Mr. Cohen’s claims.

TheGurrola complaint allegd neither procedural nor substantive challenges under the
APA. Haintiffs point out thathe Gurrola Complaint challenged the lawfulness of Notice 2006-
50, and thatheir opposition brief to the government’s motion to disnaksged that the Notice
had been promulgated “without any public notice, puldimment or evidence.” Plaintiffs’
Opposition to Defendant’s Motion to Dismiss atzyrrola v. United State96-cv-3425 (C.D.
Cal. 2006). However, an unspecified challenge to the “lawfulness” of Notice 2006+udt ban
reasonably read to state a procedural APA claim, and the fact ti@atreda plaintiffs later
raised this claim in subsequent briefs does not allethatiefailure to include this theory in the
complaint.Because these cases were consolidated for “pretrial purposes” only, and because
plaintiffs declined to file a consolidated amended plamt incorporating all theories raised by
separate plaintiffs into a single, unified document, this Court cannot enter joidignfe@vor of

the Gurrola plaintiffs based o claimthey did not properly pursue.



Accordingly, fnal judgment will be entereith favor of theSloanplaintiffs on the
procedural APA claim and in favor of the government on all remaining clairugling all
claims raised by th€ohenandGurrola cases.

B. Attorneys’ Fees

Plaintiffs seek an Interim Award of Attorneys’ Fees and Litigation Expenses. This Cour
will DENY this request.

1. Preliminary Issues

Before addressing the merits of plaintiffs’ request for attorneys’ fieissCburt firstmust
resolve two preliminary questions: (ihether there is a separate “need” requirement for an
interim fee request; and (ii) whether the general fee shifting provision ofjtied Eccess to
JusticeAct (EAJA) or the more demanding provision of the Internal Revenue 0By
governs plaintiffs’ request. The Court agrees with plaintiffs on both issues, findin(g thare
is no additional “need” requiremefar an interim fee requesand (ii)that the general EAJA
provision applies.

I. There is No Additional “Need” Requirement For Anterim Fee Request

Plaintiffs seek amterim award.The motion comes befotke entry of final judgment
andplaintiffs seek to reserve “the right to make a supplemental fee applicataketo
appropriate credit for any . . . additional v@kreated” by their work on these cad@élsBr. at 8.

As tothe timing of plaintiffs’ motionthegovernment concedes thander ths Court’s
Local Rules . . . a party may move for an interim application for attorfegs’prior to final
judgment.” Def. Judg. Br. at 10 (citing Local Civ. R. 54.2(c)). Howevergtivernment insists
that such a motion must demonstragpacial‘need” Id. The governmenpointsto Betranena v.

Clinton, 770 F. Supp. 2d 175, 187 (D.D.C. 20MhereinJudge Friedman rejected a party’s



request for interim fees as premature becélistnal judgment was not appropriatad(2) the
moving party had not demonstrated any need for interim $®#salso Hussain v. U.S. Dep't of
Homeland Sec674 F. Supp. 2d 260, 272 (D.D.C. 2D0Rriedman, J.)riaking the same
judgment).

This Court finds that a party need not demonstrate “need” to properly state a request for
attorneys’ fees before final judgment has been entered. Our Local CivibRal@rovides
guidance to litigants and Courts in the D.D.C. on matters related to attoieeysRule 54.2(c)
explains that “[ndthing in this Rule precludes interim applications for attorneys fees prior to
final judgment.” Nothing in the text of this rule suggests ang&ieequirementThis Court
readsJudge Friedman’s reasoningBetranenaas expressing twalternativemodes to pursue
an interim motionrather than two necessary elemeAtparty maystatean interim award of
fees before fial judgment has been entere@) final judgment is subsequently deemed
appropriate by the couafter the motion is filedor (b) plaintiff has demonstrateteed.Here, as
discussed above, final judgment is appropriate, and thus the interim motidiicisrst without
any separate demonstration of need.

As toplaintiffs’ reservation of the right to file a suppiental request at a later datee
Court declines to comment d¢imat issue until it is raisesh such a later date

il. The Equal Access to Justié\ct Governs Plaintiffs’ Requdsbr FeesNot

Internal Revenue Code

Plaintiffs moved for attorneys’ fees pursuant to two provisions ifefA: 28 U.S.C. 88§
2412(b)& (d). The governmentounterghatbecause plaintiffs’ cases challenged the collection
of a tax, and sought refunds of that tamy award ofeesmust begoverned by @rovision from

thelRC, 26 U.S.C. § 7430(a), which applies to “any administrative or court proceeding which is



brought by or against the United States in connection with the determination,@olect
refund of any tax, interest, or penalty under this title.” 26 U.S.C. § 7430(a).

This Court agrees with plaintiffSThoughthese casdseganseekingrefunds, thoseclaims
hawe long since been dismissed. Thus, the D.C. Cisceiit banalecision concluded thét] his
suit does not seek to restrain the assessment or collection of angdaerj 650 F.3d at 725.
Earlier theCircuit panelexplained

[T]his is not your typicatax case. In a ruof-the-mill case, taxpayers litigate who has

the right to disputed funds . . . in the context of a suit for refund. . . . But this case is

different: the fight is over process, not disputed funds. . . . Appellants no longer seek a

refundin this suit. . . . They seek to challenge the procedural obstacles the IRSlinserte

between individual taxpayers and their right to file suit to recover unlawfiligyated

taxes.

Cohen 578 F.3d at 5Applying the IRC fee shifting provisioras the government urgesuld
contradictthese statementshis Court concludes that the EAJA, not the IRgplies.

2. The Merits of Plaintiffs’ Fee Request

Plaintiffs request fees under two provisions of the EAJA: 88 2412 (d).&his Court
concludes that piatiff s arenotentitled to attorneys’ fees pursuant to eithevision.

i. Plaintiffs are Not Entitled to Fees under § 2412(b)

Section 2412(b) of U.S. Code Title 28 permits recovemga$sonable attorneys’ fees,
expenses and codts a prevailing party in litigation against the United States “to the same
extent that any other party would be liable under the common law or under the terms of an
statute which specificyd provides for such an award.”

The government’s brief erroneously seeks to apply the requirements of § 24hRfd)

allows recovery of reasonable fdgsa partyunless the government’s positimi substantially

justified” and unless the movant’s net worth exceeds $2,000,000 at the time the action was filed.

10



The goverment’s attempt to read the requirements of subsection (d) onto subsecison (b)
incorrect. The “substantially justified” requirement appears only in subsed)ioAursuant to

the canon of constructiaxressio unius est exclusio alterjube inclusion of this requirement

in subsection (d) but not in subsection (b) implies that no such requirement applies tosubsecti
(b). Similarly, the net wortlrequirementarticulated in subsection (d)(2)(B)éXxplicitly apples

only to “this sulsectiori — languagehat refes to subsection (d). Only the requirements of
subsection (b) apply tolaintiffs’ request for attorneys’ fees under that subsection.

Plaintiffs’ request for fees under § 2412(b) relies on the commofclawmon benefit”
theory. This theory haslen appliedtb impose fees on a corporate or union defendant when the
fruits of a named plaintiff's victory, though nonmonetary, were spread evenly among
shareholders or union member&face v. Burger763 F.2d 457, 459-60 (D.C. Cir. 1988iting
Hall v. Cole 412 U.S. 1, 8-9 (1973Mills v. Electric AuteLite Co.,396 U.S. 375, 391-97
(1970)).Specifically plaintiffs argue that this case has “generated a substantiat bmmmabre
than 100 million taxpayers” who have “already received, or will ifuhee reeive, at least
partial refunds,” and that counsel deserve fees for generating this coremefit.BeePl. Br. at
6.

In Alyeska Pipehe Serv. Co. v. Wilderness Sga21 U.S. 240, 247 (197%he
Supreme Court articulated requirements tingt“alass” of beneficiaries must satisfy in order for
prevailing attorneys to recover fees under the common-benefit doctrines:

[1] the classes of beneficiaries [must be] small in number and [2] easilyaisable. [3]

The benefits [must be] traced with semccuracy, and [4] there [must be] reason for

confidence that the costs [can] indeed be shifted with some exactitude to those

benefitting.

Alyeska 421 U.S. at 265 n. 39 (quotedBrnzonkala v. Morrison272 F.3d 688, 691 (4th Cir.

2001)).In Grace v. Burger763 F.2d 457, 459-60 (D.C. Cir. 1985), the D.C. Circuit

11



categorically rejected the application of the “common benefit” theoryda atcovery of
attorneys’ fees under § 2412fh)cases where plaintiffs seek injunctive relief againstUnited
Staes. The court adopted the reasoning of Judge Kane of the District of Colorado:
[T]he defendant, United States, is more than just a representative of all the heiesfici
of the litigation. An award of attorney fees would ultimately be born[e] bygtiayers,
rather than just those benefiting from the injunctive order. As suckthe common
benefit theory is inapplicable in cases such as this where plaintiffs seek injuetéfe
against the government. . The common benefit theory is designed to avoid unjust
enrichment of beneficiaries to a law suit who are not named plaitiffaward of fees
here would not compel the beneficiaries to compensate the winning litigant wb@acte
their representative, but would assess costs against the unrelated laginghsyr
clearly, is inconsistent with the American rule and the common benefit extepti
Id. at 460 (quotingruijillo v. Heckler,587 F. Supp. 928, 931 (D. Colo. 198@inphasis addef)
see alsaUnited States v. Instruments, S.A., |A©93 WL 198842 at *4 (D.D.C. May 26, 1993)
(collecting cases that have rejected thdiagbility of the common benefit theory to recovery
against the United Stated)0 Moore’s Federal Practice, 8 54.171[2] [c] (3d ed. 1997) (noting
thatAlyeska‘completely undermined” the application of the common-benefit doctrine against
governmental entities).
In Brzonkala the Fourth Circuitleniedplaintiffs’ request fofees from the government
under tle commorbenefit doctrine. Rintiffs’ first purportedclass of beneficiariesall U.S.
taxpayers- was ot sufficiently small in number and easily identifiabte withstand scrutiny
underAlyeska’ 272 F.3dat 69 (quotingAlyeska 421 U.S. at 265 n.39)heir alternate
proposed class of beneficiarieshe class of individuals spared liability thanks tojtiigcial
decision plaintiffs’ obtained also failed because “evassuming it would be gsible to
identify such persons . . . , imposing fees on the United States woukhifbfcosts] with some

exactitude to those benefittings required byAlyeska’ Id. at 692 (quotingilyeska 421 U.S. at

265 n. 39). Te court also noted that “Jalederal taxpayers would bear the burden of fees, not

12



merely the comparatively much smaller class of those who would otherwise have bee
prosecuted.Id.

This Court concludes that plaintiffs’ request for fees from the government ineder t
common benefit theory failor several reason#laintiffs’ proposed class of “more than 100
million taxpayers” who have “already received, or will in the future recaivieast partial
refunds” fails undeAlyeska’sstringent requirements that any clagbeneficiariesnust be
“small in numbet “easily ascertainable,” the benefits “traced with some accuraog,some
“reason for confidence that the costs [can] indeed be shifted withescangtude to those
benefitting.”Alyeska 421 U.S. at 265 n. 39. This proposed class of beneficiaries fails on all
counts.

Plaintiffs point toSwedish Hospital Corp. v. ShalathF.3d 1261, 1266-71 (D.C. Cir.
1993) but, this case does not help plaintiffs h8ePI. Br. at 7. In that case, under a court-
approved settlement, the Department of Health and Human Services agree@2a@.Bavillion
into a fund for distribution among the members of the claseSwedish Hosp. Corp. v.
Sullivan,89-1693, 1991 WL 319154 at *1 (D.D.C. Dec. 20, 1991). Judge Oberdorfer calculated
that the plaintiffs’ lawyers were only responsible for a portion of that fund, andatad the
attorneys’ fees by taking 20% of that portitcth. On appeal, the Circuit approved the use of this
percentag®f-the-benefit method in common fund casesedish Hospl F.3dat 1266-71In
that casehe dispute was over the proper measure of attorneys’ fees to be drawn fromalbyfor
fixed pool of money that had been drawn from the government icotirse of a judicially
approved settlement. F.3dat 1266-71. In the present case, by contrast, there is no such
common fund. Here, in fact|gntiffs tried and failed to obtain monetary relief from the

government. Plaintiffs analogize the value that their litigation has generatégktdaxpayers

13



with the common fund iSwedish Hospitabut Swedish Hospitaimply provides no support for
this position.

Finally, as inBrzonkala “[a]ll federal taxpayers would bear the burden of fees, not
merely the conparatively much smaller class of those who” allegedly benefitted from plgintiff
work on these caseSee 272 F.3d at 691.

Because of our circuitdemonstrated hostility towards applying the common benefit
theory to cases against the governménécev. Burger 763 F.2dat 459-6Q plaintiffs’ failure to
cite any authority supporting its theory, the failure of plaintiffs’ proposed tasatisfy the
requirements oAlyeska and the fact that the burden would be borne by all taxpayers to
compensate faa benefit allegedly received by only some of théns, Courtwill DENY
plaintiffs’ request for attorneys’ feesigsuant to § 2412(b).

il. Plaintiffs are NotEntitled to FeedJnder § 2412(d)

In their Reply plaintiffs argue that they amentitled torecoverfees under § 2412(dYhis
argument alsdails.

Section 241@1) provides that aprevailing party is entitled tarecoverfeesfrom the
United Statesunless the court finds that the position of the United States was substantially
justified.” See§ 2412(d(1)(A). “Whether or not the position of the United States was
substantially justified shall be determined on the basis of the record (includiregtind with
respect to the action or failure to act by the agency upon which the civil actiond} Wwagh is
made in the civil action for which fees and other expenses are sought.” § 2412(d){ti(B).
“position of the United States’ means, in addition to the position taken by the United tBta

the civil action, the action or failure to act by the agem@on which the civil action is based.” §

14



2412(d)(2)(D)Recovery is limited tandividuals ‘whose net worth did not exceed $2,000,000 at
the time the civil action was filet§ 2412(d)(2)(B)(i).

a. Only Sloanand notCohenor GurrolaPlaintiffs are “Prevailing Parties”

Prevailing party status is only conferred on a plaintiff who obtafnsagerial alteration
of the legal relationship of the partiesther through judgment or a cowteered consent
decreeSeeBuckhannorBd. & Care Home, Inc. WV.Va. Dept of Health & HumanRes, 532
U.S. 598, 600-04 (2001). A party who produced agency change through litigation without
securing such an order is not a “prevailing pary."Where a plaintiff has obtained such a
court-ordered material alteration, hisunsel may be entitled to fees for “all hours reasonably
expended on the litigation” including time spent pursuing alternative legal grouraislésired
outcome See Hensley v. Eckerhadit1l U.S. 424, 435 (1983). party whoseeks andbtains a
judicial order vacating an agency order is a prevailing pagfages 2000, Inc. v. Postal
Regulatory Comm’'n74 F.3d 862, 866 (D.C. Cir. 2012).

Plaintiffs claim that they are “prevailing parties” h&@hbecause of their success in
court on the procedural APA violation claim and becabhe¢RS’s decision to stop collecting
the tax and issue Notice 2006-50 was allegedly occasioned by their legal &xtig?is Reply at
8-10.

Plaintiffs’ success on the procedural APA claim constitutes a “material altecdttbe
legal relationship of the parties” through judgm&eeBuckhannon532 U.S. at 600-04ee
alsoLePages 2000,674 F.3cat 866. However, as discussed above, onlySloanplaintiffs
properly pursued this claim, and so only these are entitled to “prevailing peatysNeither
Mr. Cohen nor th&urrola plaintiffs are entitled to “prevailing party” status because they did not

properly pursue the procedural APA claim. And, any other results these plamgfifshave

15



otherwised accomplished through the litigation — e.g., by catalyzing the IR Sigeghasitions -
- do not qualifythem as prevailing parti@sder the principles d@duckhannon Accordingly, Mr.
Cohen and th&urrola plaintiffs’ request for attorneys’ fees is DENIED.

b. The“Government’s Position"Was Substantially Justified/ith Respect To Sloan

Section 2412(d) provides that substantial justification must be provided not ontigdor “
position taken by thelnited States in the civil actiorfut also the action or failure to act by the
agency upon which the civil action is based.” § 2412(d)(2)®)bstantially justified” means
“Justified in substance or in the mairthat is, justified to a degree that cowslatisfy a reasonable
person.’LePages 2000 674 F.3dat 866 (D.C. Cir. 2012) (quotinBierce v. Underwoad487
U.S. 552, 565 (1988)j[D]effects common to positions thatre not substantially justified”
include actions that are “flatly atlds with cotrolling case law or which are takefin the face
of an unbroken line of authorityHill v. Gould, 555 F.3d 1003, 100®.C. Cir. 2009).The
burden is on the government to demonstrate that it was “substantially justifeddérson v.
Slater 206 F.3d 1205, 1208 (D.Cir. 2000).

Here, the government mus¢monstratésubstantial justification” for the IRS’ action in
issuing Notice 2006-50 and for the government’s legal defense of that Notice. It ha®done
Judges of this Court and the Court of Agpdevewritten opinions findinghat the
Notice was not subject to judicial reviesee, e.gCohen 650 F.3d at 736-45 (Kavanaugh, J.,

dissenting) (joined by Chief Judge Sentelle and Judge Hendeirsoa),.ong-Distance539 F.
Supp. 2cat 308-311 (Urbina, J.). This fact provides an adequate basis to allow this Court to
conclude that the government was substantially justified both in issuing tloe [dot defending

it in court.
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Plaintiffs’ reliance orLaPage’s 2000s misplacedSeePl. Reply at 8 (citing.aPage’s
2000 674 F.3d at 866). In that case, the Court of Appeals held that an agency was not
substantially justifiedn issuing an order that it struck down under a substantive APA challenge
asarbitrary and capricious based on numerous internal inconsistencies and anomalismspr
that would have been apparent on the face of the ohdéne present case, by contrast, the
challenged order was struck down on procedural APA challenge only after oveyaursiacles
to judicial review— obstacles that had the wedlasoned support of Judges Urbina, Kavanaugh
and Henderson and Chief Judge Sentelle.

Thus, the position of the government was substantially justified, and plaintiffs are not
entitled to Attorneys Fees under § 2412(d).
IV.  CONCLUSION

For the foregoing reasor@aintiffs’ Motion to Enter Judgment and for an Interim Award
of Attorneys’ Fees and Litigation Expenses will be GRANTED in part andIBEB in part.
Separate ordsrconsistent with this Opinion shadisue on this date.

Signed by Royce C. Lamberth, Chief JudgeQatober29, 2012.
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