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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES exrdl.
Stephanie Schweizeet al.,

Plaintiff s,
V. Civil No. 06-648(RCL)
OCE NORTH AMERICA, INC. etal.,

Defendans.
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MEMORANDUM OPINION

Plaintiff Stephanie Schweizer was terminated afietifying supervisors abouher
company’sviolation of government contracts. Stebsequentlprought these allegations tioe
government, which ultimatelseacheda proposed settlement with the comparaysettlement of
which Ms. Schweizer would stand to receive a certain percentadbis lawsuit, shehallenges
the settlanent andalleges that she was terminated in retaliation for her wibkil®ing. The
case is before the Court on remdodietermine whether the settlement is “fair, adequate, and
reasonable” after a hearipgirsuant to 31 U.S.C. § 3730(c)(2)(B)ndto rule on “the ultimate
guestion [of] ‘whether a reasonable jury could infer . tali@ion from all the evidencé. U.S.
ex rel. Schweizer v. O¢¢V, 677 F.3d 1228, 1237, 1241 (D.C. Cir. 2018),g 681 F. Supp. 2d
64 (D.D.C. 2010)and rev'’g772 F. Supp. 2d 174 (D.D.C. 2011)Because the Quot finds the
proposedsettlement is “fair, adequate, and reasonalbihe "government’s motion to dismibss.
Schweizersqui tamclaims ECF No. 63js GRANTED. Because a reasonable jury could infer
that Ms. Schweizer’s termination was retaliatory, dééts’ supplemental motion for summary

judgment, ECF No. 124, as to Ms. Schweizer’s retaliation claim is DENIED.
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l. BACKGROUND

A. Factual Background

In late 2004, paintiff Stephanie Schweizewent to work for defendant OcéNorth
America, a private compangupervisingts fulfillment of certain government contractd.S. ex
rel. Schweizer 677 F.3dat 1229-30 Contracts between Océ and the General Services
Administration contained “price reduction” clausesequiing Océ to provide government
customers wh the same discount offered to certain private sector purchddeat.1229 (citing
48 C.F.R. § 552.23g5). These contracts alsontained €ountry-of-origin” clausesrequiring
Océ to sell to the government only goods made in the United State®ocaotimtries designated
under the Trade Agreements Act, 19 U.S.C. 8§ 28Gkq Schweizer677 F.3d at 1229.

1. Ms. Schweizer's Prima Facie Casef Retaliation

The Court of Appeals, reviewing treamerecordin the light most favorabléo Ms.
Schweizer(the nonimovant), foundhat Ms. Schweizehad successfullyset forth a prima facie
case of retaliatory termination

In early 2005 Schweizer began to suspect that Océ was violating the price
reduction clausesThrough discussions with severakhworkers,she learned that
Océ representatives had been offering private sector customers signifi¢ertt ad
discounts. Her further investigation revealed that Océ was not passing these
discounts on to the government, as the price reduction clauses required.
accurate, these findings meant that Océ regularly overcharged government
agencies.

Schweizer sought to correct the violations, consistent with her duties as
GSA contracts manageiShe provided [her immediate supervisor, Ron&idjst
with records documenting the private sector discounts, which she said were
causing Océ “not to be in compliance with the [contractsffost allegedly
responded by forbidding Schweizer from investigating the matter and stating that
management would “destroy” her if she disodxby

A second set of concerns arose in November 2005 as Océ was planning to
merge with Imagistics, a rival print and document management complany.
preparation for the merger, Océ officials asked Schweizer to determine whether
Imagistics products complied with the contractsountry-of-origin clauses.
Schweizer replied that they did notShe explained in an-mail to Bryan



Beauchamp, Océ's vice president of business development, that most Imagistics
products were manufactured in China, a country not certified under the Trade
Agreements Act.Beauchamp agreed with SchweizeassessmentDespite this
understanding, Frost directed Schweizer to add Imadigticsducts to OCé&
government contract listings just a few days laW&then Schweizer refused, Bto
allegedly told her not to pursue the issue any further and again threatened to
“destroy” her if she did not comply.

Schweizer did not heed Frost warning. Instead, she contacted
Beauchamp, Fros superior, in early December 2005Schweizer informed
Beauchamp of Fros actions, her pricing investigation, and her belief that Océ
was violating the False Claims ActShe also alleged that many of Océ's own
products were made in China, rather than in the Netherlands as stated in the
contracts. Beauchampreferred Schweizer to O human resources director,
Gerald Whelan, who then directed her to meet with in-house counsel, Dan Harper.
That meeting resulted in a further referral to Kenneth Wecksteiris @cgside
counsel for government contracting issue$n each of these conversations
Schweizer reiterated her claim that Océ was violating the False Claims Act.

On December 6, 2005, Schweizer made a final, emotional plea to
Beauchamp. She complained that the meetings with Whelan, Harper, and
Weckstein werenot productive, and that Beauchamp was “her last hope in terms
of . . . saving the company” from “legal trouble.”Beauchamp suspended
Schweizer two days later, and terminated her employment on Decembler 4.5.
letter memorializing these actions, Beaacip wrote that Schweizer had engaged
in “inappropriate  communications with [her] colleagues and supervisors”;
“refused to follow orders”; ignored “the chain of command”; and “failed to
maintain necessary standards of workmanship and productivitye”letter added
that Océ would “continue to investigate” Schweizer's “numerous complaints
about illegal conduct,” including “fraud and crimes” committed in conjunction
with the companyg “Federal Supply Schedule contraclt’closed by stating

While Océs initial response to your allegations is that they are without
basis, you may want to bring your concerns to the attention of the
Inspector General at the U.S. General Services Administration (“GSA”)
Separately, Océ intends to report your allegationth@oGSA Inspector
General.
Schweizer677 F.3cat 1230-31.
2. Océs Alternative, Non-Discriminatory Basis For Termination
The Court of Appeals also found, based on the same record before this Court, that Océ

had “presented an alternative, adiscriminatory basis for terminating her employmenid: at

1241. Because theircuit did not describe thig detail, his opinionwill review theevidence



regardingMs. Schweizer’s conduct in the months leading up to her termination that provides the
defendant with an alternative, ndiscriminatory basis for termination

i. Ms. Schweizer'Alleged Failureto Timely Complete Her Duties

In early 2005, Ms. Schweizer was tasked wdhilitating the novation of a contract.
Def.’s Statement ofUndisputed Material Facts § 10, ECF No. 124; Schweizer Dep., Ex. D,
176:2-6. In August, Mr. Frost reprimanded Ms. Schweizerféoling to completehis task in a
timely manner and reassigned it to hemaarker, Kathleen Carey Def.’s Statement 1 101,
Pl.’s Resp.to Def.’s Statement § 11; Schweizer D&f36:710 (acknowledging thatir. Frost
“repeatedly askedher about the status dier compleing the assignment. id. at 201:1-14
(acknowledging thatMr. Frost communicated tder that she needed to process contract
modifications in a more timely mannand that if a contract modification couldb® completed
within 48 hoursshe wado let him know so he would “know what was going)on

ii. Ms. Schweizer's Unexcused Absence

Ms. Schweizer failed to report to wodh Monday, October 10Mr. Frost emailed her
to learn why she was absent. Ms. Schweizer responded the next day, statihg theteved
(mistakenly) that the company had been closed for a holiday. Defehtetat 11 245; Pl.’s
Resp 1 2425. The Court takes judicial notice of the fact that October 10, 2005 was Columbus
Day, a federal holiday. See 2005 Federal Holidays
http://archive.opm.gov/Operating_Status_Schedules/fedhol/2005.asp (last dccésse 18,
2013).

iii. Ms. Schweizer'LConflicts With CeWorkers

In the Spring of 2005, Ms. Schweizer complained to Mr. Fenosteveral occasiorbat

her coworker Kathleen Qay was “sabtaging her work’ Pl.’s Resp.{ 12 see alsoDef.’s



Statement { 12.The parties dispute the nature of this complaint hod it was received.
CompareDef.’s Statement 1 12 (“[ljn Spring 2005, approximately once per week, Schweize
began making vague allegations that other employees sed@amg her work: yelling and
using offensive language as she did so. In response to each report, Frost askeceiStthweiz
provide details or some evidence that hemwookers were taking the taans of which she
accused them. Schweizer never provided that informatiamith),Pl.’'s Resp.f 12 (denying that
Ms. Schweizer made such repootsce per week ahat she used offensive language oregll
explaining that Ms. Carey wrongly altered some of Ms. Schweizer's cadpieork; and
insisting that Ms. Schweizer provided specific evidence in support of heatadieg to Mr. Frost
on each occasion).

In April 2005, Ms. Schweizer had a discussion with Mr. Frost about herwdcer Lee
Metzger and whther he had been “spreading rumors” about her. REsp. 14;see also
Def.’s Statement 13-14. The parties disagree about the circumstarafethis discussion.
CompareDef.’s Statement |1 1B5 (stating that after Schweizer “went into Frost'sceffand
announced her intent to lodge a formal complaint against Lee Metzdarih whe accused of
“spreading rumors and speaking disparagingly about [her] to other employeest F
“investigated the matter and could not find any support for Schweidlataaons.”),with Pl.’s
Resp.{f 1315 (stating that Schweizer was “called into Frost’s office” where Frost andenoth
co-worker informed her that Metzger was “spreading rumors about her” and “askexdfiera
complaint” but that Schweizer “did notant to file a complaint”).

In May 2005, Ms. Schweizdnad a confrontation with her agorker Kathleen Carey
regardingallegednegative comments she had made about Ms. Schweizer’s perform@hse

Resp.{ 16 Def.’s Statement § 16. During the confrontation, Ms. Carey called Mr.. Fpbss



Resp.y 17; Def.’s Statement § 17. Ms. Schweizer later repéhaiedomplaintabout Ms. Carey
to Mr. Frost and further alleged that Ms. Caréyad “entered into her office to modify
documents affiliated ith the GSA Schedule contracts.” Pl.’s ReBA9. On Septembel, Ms.
Schweizerhad a “heated discussionVith Mr. Frost in his office in which she “raised [her]
voice” while telling Mr. Frost that Ms. Carey “has falsified documents togtheernment’and
that “[iJt was a very serious problem that he” did not “want to dwell on this.” Schwé&eet
162:4, 163:15164:2 170:34. During the meeting, Mr. Frost told Ms. Schweizer that there were
aspects of her performance that needed improvement, arithé¢haas not pleased.” Schweizer
Dep. 199:211. Following this meeting, Mr. Frost sent Ms. Schweizer home for the day and e
mailedher documenting the inciderstating:

Your behavior. . . in my office this day is un . . . acceptabldhave asked yoan

numerous occasions to move forward and lets get busy on our hard work at hand.

You continue to come in my office to discuss the same issues. | do rextcept

that behavior. If you can move forward and work on the task at hand please do so

if not please let me know immediately. | asked you to leave thdibgiland cool

off. If you can[‘]t then you need to go home and think about it over the weekend.

| will not continue to spend valuable time on the same issues.
Email re: Friday, Dated Sept. 2, 2005, 11:53 AM, from Ronald Frost to Stephanie Schweizer,
Defs.” Ex. J, ECF No. 1240; see alsoSchweizer Dep. at 162:1163:4 (authenticating the
document). Re parties disagree regarding thber circumstances of these event€ompare
Def.’s Statement 716-21 (stating that Schweizenitially “verbally and physically confronted
Carey”; that, when callely Ms. CareyMr. Frost confirmed thashehad not denigrated Ms.
Schweizey that, after this call to Mr. Frosils. Schweizer proceeded to “yell and se't atMs.
Carey;thatMs. Schweizersubsequentlgomplained to Mr. Frost that M&areyhad“falsiffied]

documents and foken] into [Ms.] Schweizer’s office to destroy evidence of her undermining

activities, ando take paper from her printerand thatjn September, Ms. Schweizer “threw a



screaming tantrum in Frost’s office” alleging that hemewrkers were Sabotagg her work),
with Pl.’'s Resp.| 1620 (stating thatVis. Careyprovoked the confrontation by sendiivg.
Schweizer “multiple emails suggesting that she was not doing her job”MhaEchweizer
“approached Carey and requested that she stop suggesting that Schweizer is rurdolriy
that, whenMs. Carey calledMr. Frost, he agreedwith Schweizer that Carey had made negative
commentsabout Schweizerlemphasis addedand thatMs. Schweizemever accused Ms. Carey
of taking paper from her printer or breaking into her office).

In November, Ms. Schweizdrad a conversation with her-owrker Lee Metzger after
she had heard others making comments about “[Mr. Metzger’'s] comments abouséerhail
Chain re: Tues. No22" Issues, between Stephanie Schweizer and Ronald Frost, Dated Nov. 23,
2005, Defs.” Ex. M, ECF. No. 1243; but seeSchweizer Dep. 316:317:8 (reviewing without
confirming or denying the authenticity of the document, nor accuracy of thenetdas). In a
subsequent-mail sent by Mr. Frost to Ms. Schweizer regarding this conversationfMst
wrote that Mr. Metzger had called him to complain that Ms. Schweizer had “initiated”
“confrontation” in his office; that he had “no idea what prompted this but again this hasl @aus
riff [ sic] in the office”; that the confrontation was “out of line”; that he had previousytioned
and counseled” her on her “chain of command and also on not creating unwarrantei igsues
office that have no basis,” and that he had told her “on numerous occasions that if [she] ha[d
issues to bring them fdim].” Defs.” Ex. M. Ms. Schweizer explained her conversation with
Mr. Metzger in her email response to Mr. Frost, stating “I don’t appreciate his behavior and un
professionalismdic]. . . .| have a right to tell him to lay off and that is all ddi Id. (emphasis

added).



iv. The Termination

Mr. Frost claims that he held a fatmeface meeting with Ms. Schweizer on November 29
during which he informed her that he was going to work witththean esources department to
prepare a “letter of concern” to address Schweizer's “abusive conduct and poor w
performance.” Defs.” Statement { 27. Ms. Schweizer denies this meeting ocdRise&kesp.

1 27. Two days later, Mr. Frostneailed Jerry Whela Director of Human Resources, with a
draft letter (to be sent to Ms. Schweizer) listing several problems witlpdré&@rmance, and
stating that if her performance did not improve “substantially within thirtysdaher
employment might be terminated.-nkail re: draft of issues to write Stephanie up, from Ronald
Frost to Jerry Whelan, dated Dec. 1, 2005, 12:17 PM, Defs.’s Ex. N, ECF N@4124 few
days later, Ms. Schweizer called Bryan Beauchamp, Mr. Frost’s supervis@.’ Btafement
35-38. Ms. Schweizer later acknowledged that she was “utterly distraught” arswltiadly
devastated” when she made the call, and that she had “probably had a glass fowinen” o
Schweizer Dep. 280:2P1, 281:12; see also idat 280:38 (“Q: Were you drunk? A: | wouldn’t
say that. | was utterly, utterly devastated. Q: You say you wouldn’t say¥ea¢ you impaired?

A: | was impaired by my devastation.”). Ms. Schweidmsicussed the alleged violatioakthe
GSA contract, and complained Mr. Beauchamp that “they were going to fire [her] and . . . that
they were going to try to destroy [her], as Mr. Frost said they weng go do.” Schweizer Dep.
281:10-13 Def.’s Statement 37 Otherwise, the parties sharply disagree about the $udfjec
the conversation. Compare Defs.” Statement | 338 (stating that Ms. Schweizer called
Beauchamp “as her last hope”; that Beauchamp believed that she was inebriated ora“not in
clear mental state’that she accused Mr. Frost of carrying on an afféin a former employee;

that she told him that her aoorkers “were saying that Beauchamp was a racist”; and that she



referred to “people that you can’t see but talk to yowidh Pl.’s Resp.J 36-38 (stating that Ms.
Schweizer informed Beauchamp “of tdetailed allegations of fraud that she madeOt®s
outside counseél,and disputing the remainder of Mr. Beauchamp’s testimony regarding the
conversation as “selerving’).

A few days later, Schweizer was suspended with &gl etter from Bryan Beaumamp
to Stephanie Schweizer, Dated Dec. 15, 2005, Def.’s Ex. P, ECF Nd41iZBtchweizer Dep.
286:912. A week later, Mr. Beauchamp sent a letter to Ms. Schwégzarinating her
employment. Def.’s Ex. P. The letter noted that Ms. Schweizer was anyem@t will, and
thus could be terminated for “any reason or no reason, consistent with public p&lefys Ex.
P. Nonetheless, the letter summarized the events described ‘am/¢hen stated which of
Océs Standards of Conduct Ms. Schweizer allegedly violated:

Among other things, you have engaged in indecent conduct (repeated cursing and

yelling at other employees). You have refused to follow orders from your

supervisor and acted insubordinately to your supervisor. And you have failed to

maintan necessary standards of workmanship and productivity. . . .

Defs.” Ex. P.

! The letter summarizes those events as follows:

On Tuesday, December 6, 2005, you called me and we spoke for more than 88s.minu
During that call you were incoherent and you cursed repeatedly. Based ampghidessional
conduct, | took action to suspd you with pay until a decision was made about whether further
action was necessary. . . .

Your call . . . was not the first time that you acted unprofessionally On several occasions
since at least April 2005, you have been counseled aboutromjgte communications with your
colleagues and supervisions. Despite the counseling and warningntipdaints about your
behavior have continued. In September, you screamed and cursed at Ron fhesifiice. On
several occasions you screamed andsed at Kathy Carey. These incidents were witnessed by
other employees. After the September incident with Mr. Frost, heyearthome for the day. He
also sent you an email on September 2, 2005, noting that urgloof@lsconduct would not be
tolerated You received another warning after your enraged and unprofessionartatibn with
Lee Metzger on November 22, 2005. Your subsequent outburst with matésdibat you did not
take seriously Mr. Frost's prior admonitions.

Defs.’ Ex. P.



V. Océs Disclosure tdGSA

On the same day Mr. Beauchamp sent the termination tettsts. SchweizerOcés
corporate counsel sent the Inspector General of the GSA a letter notifgng that Ms.
Schweizer had reported “wrongdoing” regarding two contracts, butingsigtat there was “no
reason to believe that there has been any wrongdoing regarding’cthitsacts. Letter from
Scott R. Hawthorn to Brian D. Miller, Dec. 15, 2005, Defs.” Ex. Q, ECF No. 124-17.

Vi. Océs Employee Discipline and Termination Policy

Océs HumanapplicableResources Policy providéisat:

[U]nless the conduct in question is extrerae,individual’s employment is not to
be terminated before he/she is given a chance to correct the behavior. . . .

If, however, after investigating considering the circumstances, the @gmpa
determines that the conduct in question is condemnable, theimdivedual's
employmenis terminated without being given a chance to correct the behavior.

While the severity of the conduct and other relevant considerations may result
in an escalation of the processyrmally the initial appropriate correctives
either a verbal or written reprimandf there is a reoccurrence of the conduct, the
Company escalates the corrective action to the next level.

Human Resources Policy #5.2, Effective Date 12/1/03, Def.’'s Ex. G, ECF Nei. 1Zhe
Addendum to this paty furtherprovides:

[A] ny act which causes, or might cause harm to the Company or its employees, or
which interferes with the rights or property interests of the Company or its
employees, may subject the offender to disciplinary action which may include
discharge, depending on the severity of the infraction.

The following list is not meant to be ailhclusive, but it contains examples
which experience has shown violate the general principles stated above.

2. Fighting, assault, threatening or causing bodily injury to others.

3. Criminal, immoral, or indecent conduct.

4. Refusal to accept or follow orders from proper authority, or any other form
of insubordination, such as cursing a supervisor.

10. Careless or inefficient performance ofiés, including failure to maintain
standards of workmanship or productivity.
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13. Excessive absence or tardiness, failure to report to work without a
satisfactory reason, or failure to report absence or tardiness.

17. Sexual or abusive harasamh of fellow employees.

B. Procedural Background

Schweizer filed a threeount complaint against Océ in April 2006. The first two
counts rely on the False Claim€t’'s qui tamprovisions, which permit private
citizen “relators” to suen behalf of the United States. .The third count states a
claim for retaliation undefthe same statutelwhich prohibits employers from
discriminating against an employee “because of lawful acts done by the employ

. in furtherance of an action under theston” . . . . Specifically, Count I
asserts that Oceé fired Schweizer as a result of her pricing and product sourcing
investigations. Schweizer filed an amended complaint in December 2006, which
added Océ employee Nancy Vee as-plaintiff on Counts | and II.

The government declined to intervene in the case after conducting an
extensive investigation of Schweizerqui tam claims. . . . Nonetheless, it
remained an active participant in settlement discussions. These talks came to
fruition in September2009, when Océ, Vee, and the governmemiit not
Schweizer—reached an agreement to dispose of Counts | an@hié agreement
required Océ to pay $1.2 million, plus interest, to the government, with nineteen
percent of that total set aside for Schweizer and \[BeeSettlement Agreement
3, ECF No0.68-1] In return, Océ received a partial redeafrom liability and a
promise that the government would move to dismiss Counts | and Il of the
amended complainfld.] The government filed its notice of intervention and
corresponding motion to dismiss on September 8, J&TF Nos. 63& 64.]

Schweizer677 F.3dat 1231-32(some internal quotations and citations omittethe settlement
agreement further provides that the allocation ofriimeteen percerbetween Ms. Schweizer
and Ms. Vee shall be determined by this Co&¢eSettlement Agreement 3, ECF No.-B8At
the hearing conducted on July 10, 2013, the Court learned that the settlement has eéeady b
paid, and an allocation between the two pl&stas already been made.

This Court dismised Counts | and Il withougvaluatingthe proposed settlemeffiinding
that “the government has an unfettered right to dismiss’ a qui tam Just,"ex rel. Schweizer v.

Océ N.V, 681 F. Supp. 2d 64, d®.D.C. 2010)(quotingHoyte v. Am. Nat'| Red Cros518
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F.3d 61, 65 (D.C. Cir. 2008), amgtanted Océ& motion for summary judgment ddount I,
finding that Ms. Schweizer had failed to engage in any protected actipiym which a
retaliation claimmight have been builtU.S. ex rel. Schweizer @céN. Am., Inc. 772 F. Supp.
2d 174 (D.D.C. 2011).

The Court of Appealseversed on all countsSchweizer677 F.3d 1228 The drcuit held
that it was error to dismiss the qui tatlaims without determming whether the proposed
settlement agreementas “fair, adequate, and reasonable” after a hearing pursuant to 31 U.S.C.
8 3730(c)(2)(B). Schweizer677 F.3d at 1237. Andhe circuit held that Ms. Schweizer had
successfully stated a prima facitaliation claim,and thatOcé had presented “an alternative,
non-discriminatory basis for terminating her employment,” leaving only “the ultimagstopn
whether a reasonable jury could infer retaliation from all the evidenke.at 1241 (internal
modifications and quotations omitted).

A hearing on the proposed settlemeptrsuant to 31 U.S.C. § 3730(c)(2)(B) was
conducted on July 1, 2013. A hearing on the retaliation claim was conducted on July 10, 2013.

Il. LEGAL STANDARD

A. 31 U.S.C. § 3730(c)(2)(B) (False Claims Act Settlement Approval)

Subsection 3730(c)(2)(B) of Title 31 of the U.S. Code provides that the government may
settle a false claims action with the defendant “notwithstanding the objedticihe person
initiating the action if the court determines, after a hearing, that the propetksment is fair,
adequate, and reasonable under all the circumstances.” The determinationhef alfedlse
Claims Act settlement is “fair, adequate, and reasonahkter all the circumstances” is
appareny one of first impression in this circuitOther courts have looked for guidance to

principles governing judicial review of class action settlements underetierd Rules of Civil
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Procedure, which provide that if a settlement proposal “would bind class merhbersutt may
approve it only after a hearing and on finding that faig reasonable, and adequdteFed. R.

Civ. P. 23(e)(2) (emphasis addesie U.S. ex rel. Nudelman v. Int'l Rehab. Associates,0d¢.,
cv-1837, 2004 WL 1091032, at *1 n.1 (E.D. Pa. May 14, 2004) (finding, as a matter of first
impression, that since Congress borrowed the key language of 31 U.S.C. § 3730(c)(2)(B) from
the rule governing judicial review of class action settlements, courts @mglpaoposed False
Claims Actsettlements should apply the same factors they use in evaluating proposed class
action settlementskee also U.S. ex rel. Resnick v. Weill Med. Coll. of Cornell Udicv-

3088, 2009 WL 637137, at *2 (S.D.N.Y. Mar. 5, 2009) (following thelelmanappioach). At

the July 1, 2013 hearing, both parties urgedGbartto adopt thisapproach. The Court will do

So.

While there is “no single test” for class action settlement approval under Rule 23(e) in
this jurisdiction courts look to the following facts: “(a) whether the settlement is the result of
arm's length negotiations; (b) the terms of the settlement in relation to the strengiduatdfg
case; (c) the status of the litigation proceedings at the time of settlement; (Bdtenref the
class[here, of the relatorjand (e) the opinion of experienced counséh’re LivingSocial Mktg.

& Sales Practice Litig.11-cv-0745, 2013 WL 1181489, at *7 (D.D.C. Mar. 22, 2013) (Huvelle,
J.) (citingIn re Lorazepam & Clorazepate Antitrust Liti05 F.R.D. 369, 375 (D.D.C. 2002)
(Hogan, C.J.) (collecting cases))

Ms. Schweizer's counsel raised one importamditional issue regarding 31 U.S.C. §
3730(c)(2)(B)at the July 1, 2013 hearing that is also apparentlyrsif impression in this circuit.
Is a plaintiff-relatorwho objectsa proposedralse Claims Act settlemen¢ached between the

government and the defendant entitleduib-blown discoveryon her claims in order to prove

13



that the settlement in inadequat&®e provision requiring the hearingrovidesno such righon
its face see 8 3730(c)(2)(B)(“The Government may settle the action with the defendant
notwithstanding the objections of the person initiating the action if the court detsyraitex a
hearing, that the proposed settlement far, adequate, and reasonable under all the
circumstances.”) Moreover, dowing full-blown discoveryas of rightwould risk transforning
the 8 3730(c)(2)(B)nhearing into a trial on the merits of plaintiff's clairasd the government’s
estimations of thditigation risks It would put the cart before the horgegssencenaking trial
a preconditiorof settlement. Giveboththe lack of textual support for discovery righisthis
stageand the difficulties posed by impositigesecosts the Court declines to read such a right
into the statute.

The hearing guaranteed to plaintifflators undeg 3730(c)(2)(B)does not give them the
right to try their cases on the merits prior to settlement. Ratrsmmviésa morelimited purpose
of forcing the government to providgomereasoning behind its decision to settle the case
giving the plaintiffrelatorsan opportunityto direct the court’s attention to facts or allegations
that would suggest the settlement was not “fair, adequate and reasonable lurnttler a
circumstances,” for instance, collusion between the government and the defendantficargigni
and unexplained discrepancies between the strength of plaintiffs’ case andehsesét

The Court does not decide here that discoveryasger waranted at this stage of
proceedings, only that a plaintifélator is not entitled to fulblown discoveryat this stagas of

right. A court may, for exampleletermine that the government has not adequately expligned
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reasoning behind the settlemers#nd may order some limited discovery prior to8a
3730(c)(2)(B)hearing® See, e.gNudelman2004 WL 1091032, at *1 n.1.

B. Summary Judgment

Summary judgment should be granted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.

R. Civ. P. 56(a)see also Anderson v. Liberty Lobby, Jntl7 U.S. 242, 247 (1986). A fact is
material if it could affect the outcome of the casé. A dispute is genuine if the “evidence is
such that a reasonable jury could return a verdict for the nonmoving p&dtyThe “evidence

of the noAamovant is to be believednd all justifiable inferences are to be drawn in his favor.”
Id. at 255. The nomovant, however, must establish more than “the existence of a scintilla of
evidence” in support of his positiond. at 252.

C. 31 U.S.C. 8 3730(h)Ralse Claims Act Retalation)

At the time Ms. Schweizer’'s claim accruél, U.S.C. § 3730(hprovidedthat “[a]ny
employee who is discharged. . by . . . her employer because of lawful acts done by the
employee. . .in furtherance ofan action under this section . .shall be entitled to all relief
necessary to make the employee whiol&l U.S.C. § 3730(h) (2006). “This language states two
basic elements: (1) acts by the employee ‘in furtherance of a suit under §-8¢®0also
known as ‘protected activity’; and ) 2etaliation by the employer against the employee ‘because
of those acts. Schweizer677 F.3d at 1237 (quotidgnited States ex rel. Yesudian v. Howard
Univ., 153 F.3d 731, 736 (D.CCir. 1998)). The Court of Appealsasfurther divided the
secondelement into two prongs: “(1) did ‘the employer have knowledge the employee was

engaged in protected activity’; and (2) was the employer’s adverse actiont élgaiesployee

% Notably, at the July 1, 2013 hearing, plaintéfator's counsel conceded that their predecessors as retatorisel
had full access ta vast array of documents from the government and defendant at the tirattl¢émeent was
reached.
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‘motivated,at least in parthy the employes engaging in that protected activity Id. (quoting
Yesudian153 F.3d at 736) (alterations omitted).

TheMcDonnell Douglasurdenshifting framework govern§ 3730(h) retaliation claims
Id. at 124041 (citing McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973)). his, the
plaintiff must first state a prima facie case of retaliation by showing “(1)[sltz¢ engaged in
statutorily protected activity; (2) thfg]he suffered a materially adverse action by his employer;
and (3) that a causal link connects the twid” at 1240 (quotinglones v. Bernanké&57 F.3d
670, 677 (D.C. Cir. 2009)). If she does so, “the burden shifts to the employer to ‘produce
admissible evidence that, if believed, would establish that [its] action was madtibgte
legitimate, nondiscriminaty reason.”Id. at 124041 (quotingCarter v. George Washington
Univ., 387 F.3d 872, 878 (D.C. Cir. 2004)). “Once that occurs, ‘the bigliéing framework
disappears, and a court reviewing summary judgment looks to whether a reasonatdelpiry
infer . . . retaliation from all the evidence.ld. at 1241 (quoting arter, 387 F.3d at 878).

There is some confusion as ttee nature of thecausation requiremeriibr this type of
retaliation claim. May a plaintiff succeed by showing that retaliationmergly one of several
“motivating factors” behind the adverse aco@r mustshe show that retaliation was a “dat”
cause of the adverse actborThe circuit has endorseatie mixedmotive interpretationfinding
that the plaintiff may succeed by shogithat the adverse action wasdtivated,at least in
part, by the employee’s engaging in that protected activityschweizer 677 F.3d at 1237
(emphasis added). Notablyig interpretationrestson the Senate Repogrhot the text of the
statute. Seeid. (quotingYesudian153 F.3d at 736quotingS. Rep. No. 99345, at 35, reprietd

in 1986 U.S.C.C.A.N. at 53008ge alsd~anslow v. Chicago Mfg. Ctr., Inc384 F.3d 469, 485
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(7th Cir. 2004)endorsing the mixedhotive standardor this provision; Norbeck v. Basin Elec.
Power Coeop., 215 F.3d 848, 851 (8th Cir. 200@ame)

The Supreme Court'siore recentextdriveninterpreation of Title VII's antiretaliation
provisioncasts doubt othis reading See Univ. of Tex. Sw. Med. Ctr. V. Nas$dw. 12484,
slip op. (June 24, 2013). The provision at issue Nrassar prohibits employers from
discriminating against employeedétausé they engaged in protected activities under that
statute’® See42 U.S.C. § 20008 (emphasis added). The Couadncludedthat this language
precluded mixednotive retaliation claimsrelying in part on & interpretation of asimilarly
wordedprovision in the Ae Discrimination in Employmenfct (ADEA). Nassar No. 12484,
slip op. at 913 (discussingsross v.FBL Financial Services, Inc557 U.S. 167 (2009)). In the
ADEA case the Courtinterpreted29 U.S.C. § 623(a), which makes it unlawful for an employer
to take adverse action against an employmrduse osuch individual's age,” and concluded
that theplain meaning of that statute precluded mixadtive clains, and meant thatlaintiff
hadthe burden to establish that age was the-foritcause of the employer’'s adverse action.
Gross 557 U.S. at 176see also idat 179 (“[T]he ADEA must be ‘read . . .edlway Congress
wrote it.”” (quoting Meachum v. Knoll#Atomic Power Laboratory554 U.S. 84, 102 (2008))).
The Court inNassarclosely followed the textualist reasoning of its opiniorGross “[g]iven

the lack of any meaningful textual differencetvioeen the text in this statute and the one in

% The provision provides in full:

It shall be an unlawful employment practice for an empldgediscriminate against any of his
employees or applicants for employment, for an employment agen@inbtabormanagement
committee controlling apprenticeship or othetining or retraining, including ethe-job training
programs, to discriminate against any individual, or for a labor orgimiz to discriminate
against any member thereof or applicant for membership, becauses lepposed any practice
made an unlawful raployment practice by this subchapter, or because he has made a charge,
testified, assisted, or participated in any manner in an investigatioceeding, or hearing under

this subchapter.

42 U.S.C. § 20008.
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Gross the proper conclusion here, as@Gnoss is that Title VII retaliation claims require proof

that the desire to retaliate was the-fmutcause of the challenged employment actiomNassar

slip op. atl1-12;see also idat 20 (“Title VIl retaliation claims must be proved according to
traditional principles of butor causation . . . [which] requires proof that the unlawful retaliation
would not have occurred in the absence of the alleged wrongful action or actions of the
employer.”).

The combinedlesson ofNassarandGrossis clear: where Congress has given plaintiffs
the right to sue employers for adverse actions taken against them by theiyesplbecause
of” X, plaintiffs may succeed only by siming that X was a “bufor” cause of the adverse
action, not merely one of several “motivating factordldtwithstanding the circuit’s statements
to the contrary in this case, becautke False Claims Act’'s retaliation provisiamcludes the
samekey langiage as the Title VII retaliation provisiaecently interpreted by the Supreme
Court in Nassar, and the ADEA discrimination provisiomterpreted inGross the Court must
apply the same heightened causation standered To succeed on her claim, a pl#inmust
show that retaliation for protected activities was a-fout cause of the adverse action.

1. ANALYSIS

Ms. Schweizer'squi tam claims (Counts | & Il) are dismissed. ¢ retaliation claim

(Count Ill) survives.

A. Ms. Schweizer's Qui Tam Claims Are Dismissed Because The Government's
Proposed Settlement is “Fair, Adequate, and Reasonable”

At the section 3730(c)(2)(B) hearing conducted on July 1, Ms. Schweizer had the
opportunity to present arguments to support her contetitairthe proposed settlement was not

“fair, adequate, and reasonableThe Court was not convincday these argumentsit now

* At the hearing conducted on July 10, 2@l&ntiff's counsel conceded this point.
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approves the proposed settlememtd dismisses Ms. Schweizegsi tam claims. As noted
above (andas conceded by both partidaring the July 1, 2018earing), the Court basdés
conclusion on amvaluation ofthe proposed settlemeninderthe five factors used by courts in
this Circuit to evaluate class action settlements.

1. Arm’s Length Negotiations

A “presumption of fairness, adequacy, anmehsonableness may attach to a class
settlement reached in arsnlength negotiations between experienced, capable counsel after
meaningful discovery.In re Vitamins Antitrust Litig.305 F. Supp. 2d 100, 104 (D.D.C. 2004)
(Hogan, C.J.Yquotations and ations omitted) The same is true @rm’s lengthnegotiations
between the government and a defendant of potential qui tam claims.

In this case, there 0 evidence in the record regarding the nature of bargaining between
the government an@céregarding the terms of the settlemefithat said, Ms. Schweizeloes
not allege any collusion, and concedes thats#lement was reached after a vergensive
investigation by the government. Accordingly, this factor supports approval ottleensat.

2. Terms of theSettlement in Relation to the Strengths of Plaintiffs’ Case

The benefits to the relators must be “considered in juxtaposition with the ttiskdamnt
to continued litigation of this matter.Ih re LivingSocial Mktg.2013 WL 1181489, at *9 (citing
In re Lorazepam & Clorazepate Antitrust Litie05 F.R.D. 369, 377 (D.D.C. 2002) (Hogan,
C.J.)).

In a sealed filing United States’ Resp. to Relator Schweizer's Objection, ECF No. 72,
andin open courtt theJuly 1, 20B hearingthe government providezh extensive and detailed
account ofits decision to settle the caaadof its calculationof the ultimate settlement. The

government conducted axtensive investigation into these claims, employ@gA auditors
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attorneysfrom the U.S. Attorney’s Office and from the Commercial Litigation Sectiothef
Department of Justice The government collected over 80 boxesnbérnal Oé@ documents,
conducted numerous interviews, performed audits, and issued an inspector general subpoena
Using this information it had gathered, thevernmentssessd the value ofclaims,assessd a
variety of litigation risks specific to each clailmnd came up with a figure for settlement
Specifically, the government determined that igimh be able to prevail on some of the pricing
claims, but would not likely prevail on the TAA claims. Under the TAA claims, thergowent
found that Oé had documentation showing the company had taken significant (and costly) steps
to ensure TAA compliance, and that had received an advisory opinion from U.S. Cusoms and
Border Protection that would undermine t@vernment'laims. The government also noted,
at the July 1 hearing, that at the time of settlement, TAA claims were a develogengfdhe
law, and the government was eager to avoid bringing close or difficult casegdtadliti that
might risk making “bad law” for them. Under the pricing claims, the govemrfound that
these might be meritorious, but that the two GSA contracting officers who wouldabe t
witnesses provided testimony that would undermine the claims significanthe gdvernment
assembled theses assessments and came up with a settlemenigfiglite a little more than
single damages on the claims the governmengvesdi it might be able to prevail on at trial.

At the July 1 hearingand in a sealed memoranduRelator’s Reply to DOJ Resp., ECF
No. 78, Ms. Schweizer disputed the government’s judgments of the strength of her atadims
the risks of litigation. She seemedo suggest that, i&llowed to proceed to triakhe would
certainly prevail onall of her claimsand that any discount of the full damages she would be

entitled to.
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The Court does not have enough information to mat@gleteassessment of the merits
of plaintiff's claims, or of the government’s assessment of those efabusit need not do so in
order to find this factor weighs in favor of approving the settlemelit.finds that the
government’'sassessments of the strengthptaintiff's claims and the attendant litigation risks
are based on a significant investigative effort their part are sufficiently detailedand
comprehensive, and that Ms. Schweizer's arguments fail to identify anyiGghiflaw in the
government’'sreasoning. Accordingly, the Court finds that this factor weighs in favor of the
settlement.

3. The Status of theL itigation Proceedings at theTime of Settlement

Courts also “consider whether counsel had sufficient information, through adequate
discovery,to reasonably assess the risks of litigationaAss the probability ofsuccess and
range of recovery.In re LivingSocial Mktg.2013 WL 1181489, *9 (quotinGohen v. Chilcott
522 F. Supp. 2d 105, 117 (D.D.C. 2007) (quotinge Lorazepam & ClorazepatAntitrust
Litig., MDL 1290, 2003 WL 22037741, *4 (D.D.C. June 16, 2003) (Hogan, C.J.))).

In this case,the government’s proposed settlement was made after an extensive
investigation into Ms. Schweizer’s claims, conducted by GSA auditors and atdroeythe
U.S. Attorney’s Office and from the Commercial Litigation Section of the Deyaaut of Justice,
involving extensive document review, as well as interviews with a variety aftmteitnesses.
Accordingly, the government had adequate informatiana&e an informed judgment regarding
the settlement. The Court finds this factor weighs in favor of the settlement.

4. The Reaction of theRelator

This factor is less useful in the context of a propogedtam settlement, where an

objecting relator is a messary predicate to this very analysis, than in the context of a proposed
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class action settlement, where the number of objections filed by class memherama
considerably. Nonetheless, the Court notes that, of the two relators, one has objeabee, and
has consented to the settlemeAtcordingly, this factor is in equipoise.

5. The Opinion of ExperiencedCounsel

Finally, Courts in this jurisdiction have noted that “[t]he opinion of experienced dounse
‘should be afforded substantial considerationabgourt in evaluating the reasonableness of a
proposed settlement.’Tn re LivingSocial Mktg.2013 WL 1181489, *10 (quotingeijer, Inc. v.
Warner Chilcott Holdings Co. 1JI565 F.Supp.2d 49, 58 (D.D.C. 2008) (quotltmrazepam
2003 WL 22037741, at *6)). In this case, this factor does not weigh in either direction.

-

Weighing all five factors together, the Court finds that they tilt in favor of findiey
settlement was fair, adequate and reasonabkccordingly, the Court will approve the
settlement, and grant the government’s motion to dismiss the case.

B. Ms. Schweizer’s Retaliation Claim Survives Summary Judgment

On Ms. Schweizer’s retaliation clainthe Court must only decidéhe ultimate question
whether a reasonable jury could inferatittion from all the evidence.'Schweizer677 F.3dat
1241 Theissue is whether there is a genuine issue of materiah$act whetheretaliation was
a “butfor” cause ofOcés decision to terminat®ls. Schweizer

Over the course of 2005, Ms. Schweizer found and reported violations of federal
contracts by her employer, ultimately leading to the $1.2 million settlermacdhed between the
government andcé approved today. In the same peristle alsoenga@d in a variety of

guestionable and perhaps unprofessional conduct.
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As the circuit foundMs. Schweizer’s asserted link between her protected aciindyher
terminationis supported bydirect as well as circumstantiavidence Circumstantially, br
protectedactivitiesoccurred inclosetemporal proximity to her termination and ultimately led to
her employer paying @ery substantial settlememilore directly, Ms. Schweizer alleges that her
supervisor, Mr. Frost, attempted to stifle her protected activities by maknegtehing
statemets. After Ms. Schweizer brought violations to Mr. Frost, he allegedly “forb[fuks]
from investigating the matter anstat[ed] that management woulddestroy her if she
disobeyed. Schweizer677 F.3d at 1230And later, when she raised concerns about another set
of violations, Mr. Frost “allegedly told her not to pursue the issue any further and ag
threatened todestroy her if she did not comply. Id.

In responseQcés evidence documents Ms. Schweizer’s erratic behavior over the same
period, and Isowsthat theymay well havehad a good reason to discipline, or even terminate,
Ms. Schweizer.However, this evidence cannot eliminate any genuine issue of material fact as
whether Océ’s desire to retaliate against Ms. Schwéizdrner protected activitiewasa “but
for” causeof her termination. Notably, several ofthe event€cé points to as evidence of Ms.
Schweizer's behavioral problemdriggering her legitimate dismissalitself include
whistleblowing activities Océconcedes that Ms. Schweizer discussed the allegations regarding
the GSA contracts during her phone conversation with Mr. Beauchamp in the dagdiatehy
before her suspensiobef.’s Statement { 37And, according to Ms. Schweizegscount of her
“heated discussion” with Mr. Frost on September 2, she complained that her acoMsriearey
had “falsified documents to the governmentSeeSchweizer Dep. 163:1¥8. It may bethe
casethat tre whisteblowing aspect of thee conversationswvere insignificant, and that her

termination would have occurred withouhe potentially (and ultimately sucs&ful) costly
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allegations against @cdhat she raised However, that is aetermination for the jurynot this
Court.

On this record, Ms. Schweizer'sagin survives summary judgmenf reasonable jy
could make infetthat retaliation was a “btfor” cause of her termination Oc's motion for
summary judgment is DENIED.

IV.  CONCLUSION

The governmen$ motion to dismiss thequi tam claims is GRANTED. Océs
supplemental motion for summary judgmaestto the retaliation clains DENIED. An Order
shall issue with this opinion.

Signed by Royce C. Lamberth, Chief Judge, on July 19, 2013.
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