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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
JOHNNY RAY CHANDLER, SR., )
)
Plaintiff, )
)
V. ) Civil Action No. 06-0664PLF)
)
UNITED STATES PAROLE )
COMMISSION etal., )
)
Defendants. )
)
OPINION

Plaintiff Johnny Ray Chandler, Sr., challenges the United States Parole
Commission’g“USPC”) impositionon his parole o& Speciabex Offender Aftercare
Condition. This Condition entailed Chandler’s supervision by a dev&ex Offender Unit, as
well as his assignment to sex offender therddy. Chandler —imprisoned after his conviction
on a plea to robbery, armed robbery, and assault with a dangerous weapon in the D.C. Superior
Court —has nevebeenconvicted of a sexrone. Hecontends thatSPClacksanylegal
authority to impos¢he Speciabex Offender Aftercar€ondition on him. He furtherargues
that even iftUSPCdoes possess such authority under the statutory and regulatory framework that
governs i$ activities USPChas violated hisonstitutionakight to procedural due procesg
failing to provide him withrequisite safeguarda advance oits imposition of theCondition.
The challenged events occurred in 2005 and 20@6he focus of Chanelfs
pending motion for summary judgment is prospectdegausen late 20068Chandler was

returned to prison for violating conditions of his parole. cHeentlyremairs incarceratedyut
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will be rereleasedn parole in October of 2014e seeks variouormsof declaratory and
injunctive relief ahead of his mandatoryredeaseat which point it is anticipated that the
Special Sex Offender Aftercare Condition again will be imposed.

The Court has carefully considered bhiefs filed bythe parties, the oral
argumeng presented by counsel on June 27, 2014, the relevant legal authoritithe eetevant
portions of theecad in this case. fie Court will grant judgment to the plaintdh his
procedural due process claibutwill deny judgment to him on his statutory clainfthe Court
thereforewill order USPCto provide Chandler with certain procedural protectiassjelineated
in thisOpinion and set forth in an accompanying Order, in advance of any future imposition of

the SpeciaBex Offender Aftercare Conditias a term of Chandler’s pardie

|. BACKGROUND
A. Factual Background
Johnny Ray Chandler, Sr.,asrrently incarcerated at the United States

Penitentiary in Lewisburg, Pennsylvania. Mr. Chandler was convicted in 1991 on his plea t

! The papers considered in connection with the pending motion ingllagetiff's

second amended complaint (“2d Am. Compl.”) [Dkt. No. 87]; plaintiff's motion for summary
judgment and memorandum in support thereof (“Pl.’s Mot.”) [Dkt. Nos. 132 and 132-1];
plaintiff's statement of material facts not in dispute (“Pl.’s Stmt. of Facts”) [N&t.1322];
defendants’ opposition to plaintiff’'s motion (“Defs.” Opp.”) [Dkt. No. 140]; defendants’ eyunt
statement of material facts (“Defs.” Stmt. of Facts”) [Dkt. M&0-1]; plaintiff's reply (“Pl.’s
Reply”) [Dkt. No. 141];the Administrative Record (“AR”) [Dkt. No. 125]; Treatment Contract
& Attendance Policy (“Treatment Contract”) [Dkt. No. 4 at 12-13]; transcriptafanshearing
held on December 18, 2012 (“Dec. 2012 Mot. Hrg. Tr.”) [Dkt. No. 145]; defendants’ notice of
supplemental authority [Dkt. No. 147]; plaintiff's notice of supplemental authority. [t

148]; plaintiff's notice of filing revised proposed order and record citations,esnast for

judicial notice (“Pl.’sSupplemental Memo.”) [Dkt. No. 149]; plaintiff's revised proposed order
(“Pl.’s Rev. Proposed Order”) [Dkt. No. 149-1]; defendants’ response to plaintiffsecvi
proposed order and request for judicial notice, and motion to supplezserd(“Defs.’
Supplemental Memo.”) [Dkt. No. 151]; plaintiff's opposition to motion to supplement record
(“Pl.’s Opp. to Mot. to Supp.”) [Dkt. No. 155]; and defendants’ additional response to plaintiff's
revised proposed order and request for judiciiced‘Defs.” Additional Resp.”)[Dkt. No. 156].
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robbery, armed robbery, and assault with a dangerous weapon in the Superior Court of the
District of Columbia. AR 0001-10. He was released on parole in June of 2005. AR 0086,
00170. Like all D.C. parolees, Chandler was assigned to be supervised RptheServices

and Offender Supervision Agency for the District of Colun{izZEOSA”), a “Federal agency
providing supervision of adults on probation, parole, and supervised release” in the. District
COURT SERVS. & OFFENDERSUPERVISIONAGENCY FOR THEDIST. OF COLUMBIA,
http:/Avww.csosa.goviiomepageaccessed on July 28, 2014).

Shortly after Chandler’s release into the community, two women who formerly
had been professionally involved with Chandiertiminal proceedings and incarceratieione
as hiscourt-appointed appellate counsahd another as his case managesontacted CSOSA
to report that Chandler had written personal letters to thenthiinaomerfound to be
disturbing. The letters to the attorney had been sent during a three-week periognmo8e pf
1998,seeAR 0092-0105%the letters to his case manager in the early weeks of his release on
parole in 2005.SeeAR 013538. Because of theirantents, lheletterscaused concern among
CSOSA officials, who determined that Chandler was a “potential sex offerBieeAR 01292
Consequently, CSOSA scheduled Chanftiea Psychosxual Risk Assessmeand placed him

on GPS monitoring pendints autcome. SeeAR 0129-30, 0140-46.

2 As explainednfra at 19 n.1Q the record is uncleaegarding exactly what actions

on CSOSA’s part constituted this “determination.” The phrase “potential sex offappears

in the record inustone document, a memorandum written by Chandler's CSOSA Community
Supervision Officer (*CSO”) and addressed to USPC. In it, the CSO reporty thatyp July
2005, after CSOSA's receipt of the letters and complaints from Chandler'srfawyer and

case marger,“it was determined that the offendera potential sex offender.”

AR 0129. No indication is given whether this determination simply reflected an internal
consensus among CSOSA officials, or whether it was memorialized mamyerother tharby
this reference iman interagency memorandum.



Theassessment was conducteddyy Phyllis Brodie, dicensed clinical
psychologistffiliated with theCenter for Clinicaband Forensic Services, Inc. AR 0140-48n
July 14, 2005Dr. Brodie conducted a clinical interview of Chandler tt@atered a range of
subjects, including Chandlerfamily upbringing, hiseducationahind employment histas his
experiences using illicit substances, andskisual and romantic hisies SeeAR 0141-44.1In
addition, Dr. Bodie reviewed evidence includit@handler’s letters to his former attornay,
“Sexual History Questionnaire,” anlde views of Chandler's CSGseeAR 0140. Ina
Psythosexual Risk Assessment report issued on August 12, R@0Brodieexpressed her
opinion that “Mr. Chandler is at high risk for perpetrating sexual violence.” AR 03H8&.
therefore recommendeidat Chandler’s case be transferred to CSOSA’s Sex Offender Unit, “to
provide more comprehensive supervision with a focus on sexual behaWét€9146. Dr.

Brodie further recommended that Chandler “follow the behavioral contract deésanese with
sex offenders on probatiorthat he“participate in a sexual history polygraph” to be used “to
establish a risk management and treatment plan that addresses the entisetigkdt, tinat he
“be referred for sex offender treatment services,” preferably involviogpgtherapythat any
potential romantic partner “be informed of his history of provocative sexual behawdodsthat
he be referd to a psychiatrist to explore potential medication optidehs.

Over the next several months, CSOSA maintained GPS monitoring of Chandler,
although Chandler violated this condition several times. AR 0130. In October 2005, Chandler’s
CSO twice informed him that he would remaimderGP Ssurveillanceuntil his supervision was
transferred to the Sex Offender Unidl. In late Decembeof 2005,a USPC officiapresented
Chandler with a form entitled “Modification of ReleaSenditions,” which provided notice that

a recommendation would be made to USPC decisiakers thaChandler “be placed under



supervision with the Sex Offender Unit with a more comprehensive focus and placé$on G
monitoring[,] based on the psychological assessment” conducted by Dr. Brodie. AR 0152-53.
Mr. Chandler signed the form, thereby agreeing to the proposed modifiohh@release
conditions and waiving a ten-day waiting period for raising objecti®&®AR 0152. Chandler
has maintained,dwever, that he signed the foonly because he was coerced by the threat of
beingladen witha parole violation if he did not sign iBl.’s Stmt. of Facts  41A few days
later, Chandleauthoreda memorandum addressed to USPC and purporting tdMetee of
Appeal,” in which he protestatie recommendation that he be placed under the supervision of
the Sex Offender Unit. AR 0147-49. In his memorandum, Chaasiéertedhat “| am not a
Sex Offender and it would be a slanderous and grave detemfja}f my character if | am
referred to the Sex Offenders Unit.” AR 0148.

A Parole Commissionapproved the modification of Chandler’s parole
conditions on January 17, 20@&eAR 0152-53, and on the following d&SPC issued a
formal Notice of Acion statingthatthe agency had ordered that Chandler “be subject to the
Special Sex Offender Aftercare ConditibrAR 0154 The Notice explained that as a part of
this special condition, Chandler would be required to “participate in an in-patientjoatearit
mental health program as directed by [his CSO], with special emphasis aedongex
offender testing and treatmentid. Chandler also was informed that he was “expected to
acknowledge [his] need for treatmentld. In addition, the Notice stated that Chandler would be
subject to GPS monitoring along with a curfew and potegéafraphidimitations on his
movements.Id.

TheNotice of Action emphasizethatUSPC’sdecision was “not appealable.”

AR 0154. Despite this admonition, Chandler penned another “Notice of Appeal” to USPC, in



which he again protested his assignment to CSOSA’s Sex Offender Unit andedmesage
at beingconsidered sex offender. AR 0155-56. Chandler also @aith-person visit tan
office of theUSPC atwhich he appeared “agitated and upset over the sex offender condition”
added to his parole, as reported by the USPC official who received him. AR 0158. That same
day,Febrwary 1, 2006a USPC Hearing Examiner wrote a letter to Chandler that acknowledged
Chandler’s objections to tigpecial Sex Offender Aftercare Condition, yet which warned that
“[t]he condition will not likely be removed until those involved in your treatment and
supervision recommend removald.

In the meanwhile, Chandler’s case had been transferred to the supervision of
CSOSA'sSex Offender Unit, to which Chandler reported on January 27, 8006 initial
interview and orientationSeeAR 0159, 0170. Two months lat€handler signed a “Treatment
Contract & Attendance Policy” issued to him by the Center for Clinical anch&ior8erices,
whereCSOSA had assigned him to undergo sex offender treatment. The contract pertained to
“Phasel” of the treatment program, and it purported to “outline[] the expectations for
participating and the potential consequences of not appropriately participatihgs i
introductory phase of treatmentreatment Contract at JAmong the sixteen itemsdh
Chandler acknowledged by signing the fornreviine following: “all high risk activities,” which
are “defined by the treating sex offender therapist,” would be “reported immelgdimthe
appropriate parties to ensure the safety of the community”uareetent that Chandler discuss
his sexual history, and possibly undergo a sexual history polygraph; an understaatling t
Chandler would be provided with assignments related to particular treatmentveisjestiich
he would be required to complete, along with active and honest sharing of information about

himself and the acceptance of feedback fronthesapists; and an agreement to refrain from



looking at sexually explicit or erotic materiall. at 1-2. Just a month later, however,
Chandler’s treatment regimen was halted when Chahl#ldra lawsuit againghe Center for
Clinical and Forensic Services; as a result, Usft@ted a process to transfer Chandler’s
treatment to another CSOSA service provideeeAR 0171.

Therecord does nanhdicatewhether that transfer actually occurredpgsAugust
of 2006, Chandler was back in custody due to four violations of his parole conditions: three
relating to GPS monitoring, and the fourth resulting from a failure to appear for drungtesti
SeeAR 0197-0202. He underwent a parole revocation hearing on October 30, 2006, which
resulted in a recommendation bi&PC Hearing Examiner th@handler’s parole be revoked
and that he serve an additional 24 months in prison — an above-guidelines sentence. AR 0202.
USPC ultimately revoked Chandler’s parole and sent him back to prison for a term of b§,mont
which alsoconstitutedan aboveguidelines sentence that was justified by reference to Chandler’s
noncompliance with the GPS and curfew conditions that were “part of [his] sexieife
treatment.” AR0210. The Notice of Actbn ordering Chandler’s parole revocation included a
provision stating that upaeparole Chandler would again be sebj to the Special Sex
Offender Aftercare Condition. AR 0209.

In 2008, Chandler’s presumptiveparoledate was rescinded, and his case was
continued to a presumptiveparoledate of September 19, 2011. AR 0349-53, 0361-62.
Another rescindment occurred in 2011, at which time Chandler was ordered to remain

incarcerated until his statutorily mandatetkase date of October 21, 2014R 0558-70, 0572.



B. Procedural History

Chandler initiated this action in the Superior Court of the District of Columbia
shortly after his reincarceration 2006. He litigated pro se for several yearuntil thisCourt —
to which the United Statdsadremoved the action— appointed counsel for hinRPrompting this
appointment was the Court’s resolutimina motion to dismiser for summary judgment, filed by
theoriginal set ofdefendants, which the Court granted in part and denied in_part. Chandler v.
James783 F. Supp. 2d 33 (D.D.C. 2011). In that decision, the Court dismissed a slew of
meritless constitutional and common law claims that Chandler had asserted agaiiedt af
parties mostof these claimsverebased on events tangential or unrelated to his challenge to
USPC'’s imposition of th&pecialSex Offender Aftercare ConditiorSeeid. at39-43. Yet the
Court also recognized the potential merit in Chandler’s contention that his duespigheshad
been violated by SPC’sconduct. Seeid. at43. As the Court then explained, “theson
potentially meritorious claimaised by Mr. Chandler is far too complexbe effectively
prosecuted by a prisonproceedingro se, and the legal issuesptesents are sufficiently novel
that theCourt declines to rule on them in the absence of any counsel for the plailoiff.

Chandler’s appointed counsel then filed a second amended complaint on their
client’s behalf which now is the operative complaintthis case.In it, Chandler nameas
defendants USPC, CSOSA, and several individual officials of both &geindheir official
capacities.He asserts twtegal claims against thenfirst, he contends that USBGmposition
of the Special Sex Offender Aftercare Condition ¥\aabitrary, capricious, an abuse of
discretion, or otherwiseot in accordance with lawih violation of the Administrative
Procedure Acts U.S.C. 8§ 706(2)(AhecauséJSPCallegedly lacksany statutory or regulatory

authority to impose such conditions on persons never convittedex crime._Se2d Am.



Compl.q977-80. Second, Chandler maintains that, even if USPC does pthsséssal
authority to take such actiom,nonetheless violated his Fifth Amendment right to procedural due
process by failing to provide him with a hearing and other protections prior to implsing
Condition. Seeid. 7159-76.

In January 2012, the defendants filed a motion to dismiss Chandleoisds
amended complaint, or, in the alternative, for summary judgni@efls.’ Motion to Dismiss
andor for Summary Judgment [Dkt. No. 98] hd defendants raisednumber of arguments,
including that Chandler’'s complaint should have been brought as a petitwfdrof habeas
corpus;that he lacked Article 11l standing; that his claims were mioot ripe,andbarred by
claim or issue preclusiothat sovereign immunity barred his claim for money dgesahat
Chandler lacked a cognizable liberty interest dasg of due process protections; and that, even
if Chandler did possess such an interest, the defendants had provided him with all the proce
due by law. Chandler subsequently withdrew his request for dambagéesaintained that
declaratory and injuniste relief wereappropriate SeePl.’s Opposition to Defendants’ Motion
to Dismissand/or for Summary Judgment at 7 n.8 [Dkt. No. 103].

The Court heard argument on the defendants’ motion on December 18, 2012, and
issued an oral ruling that same day, in which the Court denigddhen to dismiss With
respect to the defendantrticle Il arguments, the Courecognizedhat because Chandler is
scheduled fomandatory release in Octold2914 and, athatpoint, it is nearly certairthat USPC
will again impose the Special Sex Offender Aftercare Condi@b@andler possessed standing to
assert higlaims for declaratory and injunctive reliefor the same reasortbgse claims were
ripe and not mootSeeDec. 2012 Mot. Hrg. Tr. at 68-73 he Court also rejected each of the

defendants’ other argumerits dismissal or for summary judgmereeid. at75-82.



Chandler’s instant motion for summary judgment followed. The Court heard
argument on this motion on June 27, 204dd the parties have since filed bsepplemental
memorandgursuant to the Court’s requeS8eePl.’s Supplemental Mem®efs.’ Supplemental
Memo. In additionat the Court’s request, Chandler has filed a revised proposedsettiay
forth hisspecific claims for reliefSeePl.’s Rev. Proposed Ordem it, Chandler separates his
requested relief by reference to his two distinct legal theodeslerhis statutory argument
that USPC lacks any legal authority to prescribe sex offender conditions to perS&iradler’s
position — he requests a declaration to that effect, along with an injunction forbideing t
defendants from enforcing these conditions in the absence of his conviction farrarseXd.
at 1. Under his due processgument Chandler requestieclaratory and injunctive relief that
would entitle him to several procedural safeguardsliraace of USPC’s anticipated
reimposition of the Special Sex Offender Aftercare Condition, including a heatringich
Chandler would be able to challenge the government’s evidesioee a neutral decisiemaker

Id. at2.

Il. LEGAL STANDARD
Summary judgmenits appropriatevhen“the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any material fact and that the movant is entitled to judgmenttas af ma

law.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (198&eeFeD. R.Civ. P.56(a), (c).

In making that determination, the court must view the evidence in the light mostoiavioréhe

nonmovingpartyand draw all reasonable inferences in its favbolan v. Cotton, 134 S. Ct.

1861, 1866 (2014) (per curiapAnderson v. Liberty obby, Inc, 477 U.S. at 255Falavera v.

Shah 638 F.3d 303, 308 (D.C. Cir. 2011A. disputed fact is “material” if it “might affect the
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outcome of the suit undéne governing law.”_Talavera v. Sha&88 F.3d at 308 (quoting

Anderson v. Liberty Lobbyinc., 477 U.Sat248) A dispute over a material fact is “genuine” if

it could lead a reasonable jury to return a verdict in favor of the nonmoving ga#scott v.
Harris 550 U.S. 372, 380 (2007); Paige v. DEA, 665 F.3d 1355, 1358 (D.C. Cir. 2012).
“Credibility determinations, the weighing of the evidence, and the draviilegitmate
inferences from the facts are jury functions, not those of a judge at sujuagmnyent. Thus,
[the court] do[es] not determine the truth of the matter, but instead decide[s] othentiere

is a genuine issue for trial.”_Barnett v. PA Consulting Group, Inc., 715 F.3d 354, 358 (D.C. Cir.

2013) (quotingPardeKronemann v. Donovan, 601 F.3d 599, 604 (D.C. Cir. 20%@galso

Tolan v. Cotton, 134 S. Ct. at 1866: Anderson v. Liberty Lobby, Inc., 477 U.S. t 255.

[ll. CHANDLER’S STATUTORY ARGUMENT

In his mossweepingclaim for relief, Chandler asks this Court to declare that
USPC lacks any legal authority tdeé'signatghim] as a sex offender or subject him to sex
offender supervision conditions in the absence of a decision by an indeperuilsinhaheaker
that Mr. Chandler ‘ommitted a registration offensa$ that phrase is fileed in D.C. Code
§ 22-4001(9).” Pl.’s Rev. Proposed Order at 1. The cited statutory proe@sigorises part of
the District of Columbia’sSex Offender Registration Aof 1999(*SORA”). Chandler’'s
argument centersn SORA'’s definition ofvhat it means to be a “sex offende¥ namely, a
person who ha&ommitted aregistration offense.’D.C. CobDE 8§ 22-4001(9).The phrase

“committed a registration offensés defined to meathat theoffendereither wasconvicted or

3 The government asserts that the appropriate legal statedapgly in this case is

that for review of agency action based on an administrative record. But this is set a ca
involving “review of a final agncy action under the Administrative Procedure Act, [in which]
the[normal summary judgment standard] does not apply because of the limited roleuof ia c
reviewing the administrative recordSierra Club v. Mainella, 459 F. Supp. 2d 76, 89-90
(D.D.C. 2006).
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was found not guilty by reason of insanity of a “registration offermeyas “determined to be a
sexual psychopath.”D.C.CobE § 22-4001(3)(A).SORAfurtherspecifies which crimes qualify
as registration offense®.C.CopE § 22-4001(3* Chandler argues that because SORA defines
who is and who is not a sex offendbgrreference to specifiegistration offenses, USPC
therefore lacks legal authority to designate parolees as sex offenderssabpbth them to sex
offender-specific parole conditions if those paroleeger have been convictedsafch an
offense. He premises this argument time Administrative Procedure Aatnder which a
reviewing courimust “hold unlawful and set aside agency action . . . found to be arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.
§ 706(2)(A).

USPC'’s authority to prescribe conditions of parole for D.C. paraiggsarsat
D.C. Code § 24¥04(a), whichprovides thatUSPC “may authorize [a prisoner’s] release on
parole upon such terms and conditions as the Commission shall frono time prescribe.”
This authority is supplemented bgsociated federal regulationghich explain that while all
D.C. parolees are subject to certain “general conditions of release,” USPC alsripose a
condition other than one of the general cands of release ifSPQJ determines that such
condition is necessary to protect the public from further crimes by theeelead provide

adequate supervision of the releasee.” 28 C.F.R. § 2.85(b) (“[s]pecial conditioreasétel

4 Defendant CSOSA is tasked with the operation and maintenance of D.C.’s sex

offender registry, and the federal regulations governing CSOSA'’s operatitins regard
incorporate by reference SORA'’s provisions defining those persons who mustthetishe
registry See28 C.F.R. § 811(4).
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The provision crosseferences anotheegulatory section, 28 C.F.R. § 2.2042), which lists
exampés of such special conditions.

Chandleressentiallymaintairs thatSORA'’s definition of “sex offender”
impliedly restricts USPC'’s authority to prescribe conditions of parole, wiase conditions
implicate the sex offender label or other conditions associated with that Tielargument
hinges on Chandlersontention that he was “classified” as a “sex offender” by USPC. Because
SORAddefineswith specificitythe category of persons who may be so classifieahd-because
Chandler does not fall within that category, never having been convicted of a tegisifien®
— hemaintainsghat USPC lack the authority to take the actions that it did.

The problem with Chandler's argument is that there is no basis in the D.C. Code
or elsewhere to draguch a connection between SORA and the separate statutory and regulatory
provisions governing USPC'’s authority to prescribe conditions of paf@akingly, he is unable
to point to any language in SORA, in D.C. Code § 24-404(a), or in the Code of Federal
Reguhtions that might support this linkagBlor can Chandler point to any case in which a court
has drawn such a connection; indeed, at oral argument, his counsel admitted that hevargs una
of any court that hadver embraceduch a theorySORA defines wh can lawfully be
designated as a sex offender for purposekabtatute— a designation whicentailsthe entry
of an order by the Superior Court of the District of Colundeidifying that the defendant is a
sex offenderand which alsmbligatesthe defendanto register as suclSeeD.C. CobE
§ 22-4003(a).But as the government highlighteeGovt. Opp. at 5-6Chandler was never
designated in this manner. And he haserbeenrequired to register as a sex offend€hat

SORA governs certain terms of release for those wigqudbfy as sex offenders f@ORA'’s

> Although the regulatory text speaks of “releasees,” these provisions apply to

District of Columbia paroleess well 28 C.F.R. § 2.89)(2).
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purposes does nateanthat USPC’gliscretion to oversee parolaesonstrained bthat
definition.

Chandler furthemaintainghatUSPC and CSOSA lacked a lepalsis for
classifyinghim as a “potential sex offender,” arguing tf{ajowhere does the D.C. Code or
CSOSA regulations contain this phrase.” Pl.’s MSJ at 11 n.5. But it dossattet that those
sectionsf the D.C. Code and tleode of FederaRegulationghatgovernthe defendants’
authority lack any mention of designations or conditions pertaining to sex offenders or
“potential” sex offenders These provisions do not provide exhaustive lists oatiens that
USPC may take with respect tarplees; to the contrary, USPC'’s authority is defined in broad
terms authorizing “[a prisoner’s] release on parole upon such terms and conditions as the
Commission shall from time to time prescribé’C. CODE § 24-404(a).

In sum, there is no basis to conclude that USPC lacks the authority to prescribe a
Special Sex Offender Aftercare Condition upon a parolee who is setxaffender” as defined
in the D.C. Sex Offender Registration Act. The Cdoereforewill deny summary judgment to

Mr. Chandlemwith respect to his clairbrought under the Administrative Procedure Act.

IV. CHANDLER'S DUE PROCESS ARGUMENT
Chandlemaintainsthat even if USP@ossesses thauthority to impose sex
offender parole conditions on persons who have not been convictegd shacrime USPC may
not do so without providinthe paroleghe protections of due process. Chandler asks this Court
to enjoin the defendants from imposingemforcingsex offenderconditions on his upcoming

reparole unless and until he is first providedveral specifisafeguardsincluding (1) prior

6 For this reason, the defendants would appebe tentitledeitherto judgment on

this claim under Rule 56 of the Federal Rules of Civil Procedur®, dismissal for failure to
state a claim under Rule 12(b)(6), but they have made no motion seeking such relief.
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written notice thathese conditions are being consider@l a hearing at whic&handlemwill
have an opportunity to challenge the government’s evidegicege a neutral decisiemaker;
and should the conditions again be impog@ja written statement by the decisioraker
explaining the rationalfor authorizingtheirimposition Pl.’'s Rev. Proposed Order at 2.
The Court analyas a procedural due process claim in two stéjrst, it
considers Whether there exists a liberty or property interest which has beereretébith by

the Staté¢ Kentucky Dep'’t of Corrections v. Thompson, 490 U.S. 454, 460 (198%)at

guestion is answered in the affirmative, the Caoertt “examinesvhether the procedures
attendant upon that deprivation were constitutionally sufficield. With respect to this case in
particular the Court emphazes thatChandlers due process claim nowfscusedexclusively
on the futureashe does not seek damages for the government’s alleged violation of his rights in
2005 and 2006. Rather, Chandler seeks relief from this Court that will protect him aghmmst
expectedmpositionwithout process of thBpecialSex Offender Aftercare Conditiarpon his
reparolein October of this year. Thus, although the Court’s analysis focuses on what@tcurre
Chandler inthe past, these faoggin their significance as an indication of what is threatened to
recur

As a preliminary matter, the Court concludes that taegenogenuine issues of
material fact that would preclude judgment as a matter of Tdve main disputed fact identified
by the parties concerns whether Chandler was “coerced” into sidr@ipdification of

Release Conditionf®rm by which he purportedly waived his ability to protest USPC’s

! Chandler does request that the Court dec¢lerentitlement tgood time credits

for the time that héost due to his parole revocation in 2006, whith claimswas caused
primarily by his violation of the GPS portion of the Condition. Pl.’'s Rev. Pseddrder at 4.

But he has offerelittle argument to support this request for relief, which hinges oagbertion
that, but for imposition of the Condition, his parole would not have been revoked at that time.
The Court will deny this request for refli
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announced intention to transtes case to CSOSA’s Sex Offender Unf@omparePl.’s Stmt. of
Facts 1Y 4411, 43,with Defs.” Stmt. of Facts 11 41, 48&ealsoPl.’sMSJ at 2, 6. But this fact
is not materialin part because the government does not rely on an argument that Chasdler h
waived his right to assert a due process cldd®eDefs.” Opp. at 27 (stating that Chandler
“revoked his initial consent . . . [and] the Commission allowed him to do so0”). Moreover, this
fact could notaffect Chandler’s ability to assert a prospextthallenge to USPC'’s present
intentionto impose the Special Sex Offender Aftercare Condition uparepésole

The parties also dispute whether the record sufficiently indicates thathe s
offendertherapyprogram to which Chandler was assignediEtdehavior modifying
treatment— which, as explained further below, seemingly is required under the relevant case
law — but the Court concludes that there is no genuine dispute on thigploéit Theissue is

addressed in further detailfra at 21-24.

A. Liberty Interest

The parties agree that the liberty inteiaguiry hereis controlledoy the
Supreme Court’s decision in Vitek v. Jones, 445 U.S. 480 (198@)iah the Court held that
Nebraska prison officialsadviolated a state prisoner’s due process rights by transferring him to
a mental hospitavhere he would be subjectto psychiatric treatment involving mandatory
behavior modification, without having provided the prisoner withi@r hearing 1d. at491-94.
Severafederal circuits have since appligdek to situations in which a prisoner or parolee who
never was convicted of a sex crimenetheleshas beersubjected to conditions generally

reserved for sex offender§eeRenchenski v. Williams, 622 F.3d 315 (3d Cir. 20@)teman

v. Dretke, 395 F.3d 216 (5th Cir. 2004gh’g en banadenied 409 F.3d 665 (5th Cir. 2008)er

curiam) Kirby v. Siegelman195 F.3d 1285 (11th Cir. 1999) (per curiam); Neal v. Shimoda, 131
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F.3d 818 (9th Cir. 1997seedso Chambers v. Colorado Dep’t of Corrections, 205 F.3d 1237

(10th Cir. 2000) (relying in part on Vitek v. Jone3hese courts generalhave heldhat“the
stigmatizing effects of being labeled a sex offender, when coupled with manblebavioral
modification therapy, triggers an independent liberty interest under the Dwes®@lause.”

Renchenski v. Williams, 622 F.3d at 328.

This test— under which the combination of stigma and treatment together
implicatea protected liberty interest draws on the second Vo alternative rationales relied
upon by the Supreme CourtMitek. In its first approach, the Coudcated a liberty interest
createdvby state law— namely the Nebraska statuproviding for the transfer of prisoners to
mental hospitalsseeVitek v. Jones, 445 U.S. at 488-91whereasinderits second approach
the Courtrecognized liberty interesthatexisted‘independentlyof [state law].” Id. at 491.
The Court identified thiatterinterest by asking whether the “consequences visited on the
prisoner are qualitatively different from the punishment characterlgtssfered by a person

convicted of crime.”ld. at 493° Andthe Suprem€ourt held thaton the facts before it, “the

8 Some courts addressing similar factual circumstances have relied instead on the

“stigmaplus” liberty interest framework articulated by the Supreme Court in Pauws,i@4

U.S. 693 (1976)Seee.q, Vega v. Lantz, 596 F.3d 77, 81-82 (2d Cir. 2010); Grennier v. Frank,
453 F.3d 442, 445 (7th Cir. 200@winn v. Awmiller, 354 F.3d 1211, 1216 (10th Cir. 2004);
Gunderson v. Hvass, 339 F.3d 639, 644-45 (8th Cir. 203) the Court agrees with the parties
that_Vitekv. Jones, as it has been applied by the courts of appeals in the context of sex offender
conditions, provides the more dpmework forthe liberty interesanalysis.

o The Supreme Court subsequently has characterized this approach as asking

whethera state’s restraint of a prisoner’s freedom “ex¢sptihe sentencen such an unexpected
manner as to give rise to protection by the Due Process Clause of its own fawodiih %

Conner, 515 U.S. 472, 484 (1995gealsoid. at 478-79 & n.4 (noting that in bothtek and
Washington v. Harper, 494 U.S. 210 (1990), the Court had “found that the Due Process Clause
itself confers a liberty interest in certain situations” (emphasis addé&tly Court in Sandin
distinguished this inquiry frorthat employed where state law serves as the source of the liberty
interest asserted by a complaining prisorg&geid. (recognizing situationwhere state law

grants “freedom from restraint which . . . imposes atypical and significanthifaasthe inmate
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stigmatizing consequences of a transfer to a mental hospital for involunyahygisc
treatment, coupled with the subjection of the prisoner to mandatory behavior matifecst
treatmemfor mental illness, constitute the kind of deprivations of liberty that requioegsgural
protections.” Id. at 494.

Chandler’s claim falls squarely within Vitekscope USPC, by assigning
Chandler to be supervised by CSOSA’s Sex Offender Unibgiedderingthat he undergo sex
offender therapy, both marked him with stegma of the sex offender label amdncomitantly,
mandated his participation in treatment aimed at modifying Chandler’srpeatyounhealthy
sexual behaviorsSeeAR 154 (USPC Notice of Action) (“You shall participate in [a] . . . mental
health program . . with special emphasis on long-term sex offender testing and treatment.”).
These two elements- stigma and treatment-trigger a liberty interestarrantingprotection

under the Due Process Claugeeg e.g, Renchenski v. Williams, 622 F.3d at 327-2&leman

v. Dretke, 395 F.3dt 22223.

1. Stigma
The governmennaintains thatwhere the sex offender label has not been
formally imposed and publicized in some fashitvere can be no stigmatizing effestemming
fromit. SeeDefs.” Response to Rev. Proposed OfffeB6; Defs.” Opp. at 20But as the Fifth
Circuit has explained Vitek does not requireyblication to establish stigniagiven that “the
plaintiff in Vitek had not been required to register the fact of his classification as memtally il
and thdSupreme]Court nowhere indicated that his treatment providers would not keep his

recordsconfidential! Coleman v. Dretke, 409 F.3d at 6@nying petition for rehearingn

banc). Thecourt inColemarntherefore concluded thafw] hether or nofthe paroleemust now

in relation to the ordinary incidents of prison Iije seealsoRenchenski v. Williams622 F.3d
at 325-26, 329marking this distinction); Kirby v. Siegelmah95 F.3d at 1290-9kame)
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list his name on aafficial [sex offenderfoster, by requiring him to attend sex offender therapy,
the state labeled him a sex offendemr label which strongly implies thfite] has been
convicted of a sex offensa@which can undoubtedly cause ‘adverse social consequénti

(quoting_Vitek v. Jones, 445 U.S. at 4983ealsoDoe v. U.S. Parole Comm’n, 958 F. Supp. 2d

254, 267 (D.D.C. 2013) (“Even if [Doe’s classification as a sex offender] is not made public . . .
Doe himself is fully aware of it and may well feettigma because of’i}.
Likewise, Chandler’s assignment to supervidgrcSOSA’sSex Offender Unit

marked himwith the “inchoate stigmatizatiordf the sex offender labeChambers v. Colorado

Dep't of Corrections, 205 F.3d at 12482gardless of whether he was formally “labeled” as such,

or required to register as a sex offenderforced to disclose his statas a supervisee tie Sex

Offender Unit SeeColeman v. Dretke, 409 F.3d at 668galsoWills v. U.S. Parole Comm’n,

882 F. Supp. 2d 60, 76 (D.D.C. 2012) (concluding, in case involving imposition of Special Sex
Offender Aftercare Condition on D.C. supervised release€;[APC] essentially ‘classified’
the plaintiff as a sex offender and CSOSA complied with thatifitagson,” although releasee

was not required to registas a sex offendgr®

10 The parties spendgreatdeal ofeffort disputingthe import of the term “potential

sex offender,” whichas noted supra at 3 ndhpearedn amemorandum written by Chandler’s
CSO, Charles James, to USPC in October 2@¥£AR 0129. In the memorandum, CSO
James reports that based on CSOSA'’s recéitite letters that Chandler had written to his
former attorney and case manager, “it was determined that the offendetentiah sex
offender.” Id. This “determination” — the formality of which is left unexplained in the
memorandum —eccurred at sompoint prior to July 11, 20055eeid. The Court agrees with
the Third Circuitthat there exists “no [discernibldifference forstigmatization purposes
between being labeled a sex offender and bleingjed a possible sex offender.” Renchenski v.
Williams, 622 F.3d aB2839. Furthermorein this case the relevant stigmatizing event is
USPC'’s placement of Chandler under the supervision of the Sex Offendewithnits
associated requiremetfiiat heundergo sex offender treatmei. the circumstances, the Court
need not address the question whe@®OSA’scharacterization o€handler asa “potential sex
offender’imputesa sufficient degree of stigma trigger a liberty interest
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Furthermorethere appears to the Court a strong likelihood that, should Chandler
again be placed und&S0OSA’s Sex Offendddnit’s control, hissex offendesupervision &tus
could be disclosed to others. For one thing, the sex offender treatment to which Chasdler wa
assignedncludesgroup therapy of up to fifteen participanSeeCSOSACOMMUNITY
SUPERVISIONSERVICESOPERATIONSMANUAL , Chap. Xat(G)(1)(c)(i), availableat
http://www.csosa.gov/about/policiess/manuatoc.aspX“CSOSA Operations Manual”)
Disclosure of one’s designation as a person in nesdxobffender treatmenrt even to other
persons similarly situated- casts stigma on the prisoner orggae SeeRenchenski v.

Williams, 622 F.3d at 328 n.9djecting state’s argument th@isoner’s tlaim of stigmatization
falls short” and relyingon the facthatbecause the prisoner'sveekly therapy sessions are
group therapy sessions, whicbmprise as many as fifteen inmates . . . his categorization as a
sex offender would surely be known to the prison populgtioim addition,CSOSA’s

Community Supervision Officers overseeing parolees assigned to the Sedddtinitare
instructed to “perform unannounced home and employment visits,bdnegularly

communicate with all valid collateral contattsCSOSA Operations Manual, Chap. X, at
(E)(2)(b),(e). Finally, Chandler’'s sex offender treatment contract stated that “all high risk
activities”— which are to be “defined by the treating sex offender therapist/ould be
“reported immediately to the appropriate parties to enghe safety of the community.”
Treatment Contracit 1 The record therefore demonstratdgelinood tha Chandler’s
assignment to the Sex Offender Unit anddsisociateéssignment to sex offeadtreatment will
be disclosedat least to those persons also assigned to such therapy and potentially beyond that

circle.

20



2. Mandatory Behavioral Modificatiohherapy
Chandler'sdemonstratiorof thesecond element of thétek standard—

participation in fmandatory Bhavioral modification therapyRenchenski v. Williams622 F.3d

at 328 —alsois contested by the government, which maintains that although USPC did assign
Chandler to undergsex offender treatment, the record does not reflect that Chandler actually
receivedsuch treatmentor does it indicate what the nature of that treatment would have been.
SeeDefs.’ SupplementaMemo. 1 48. As to the first of these pointbetrecords somewhat
unclear Although Chandler did report to the Sex Offender Unit for an orientation session on
January 27, 200&nd then signed a treatment contract with his assigned treatment provider
March of 2006, the record does not indicatth certaintywhether he actuallynderwent any
therapysessions beforee filed a lawsuit againghe provideiin April 2006. SeeAR 0171. The
Court concludes, however, that whetdrandler actually begareceiving the treatment to

which he was assigned is immaterial to resolutioni®proceduratilue process claimSimply

put, USPCs assignment of Chandler to sex offender treatment, in conjunction with the
associated stigmanplicates a protected liberty interesio undergsex offender therapy was a
requiredconditionof Chandler’s parole, and had he not been returned to custody in August of
2006, his treatment assignment would have been transferred to another service ptaade.
0171 (noting that, as of June 16, 2006andler’s “treatment [was] in the proceddeing
transferred to another CSOSA provider”). Moreover, Chamdierrequestprospectiveelief

to protect him against the likelihood that, upon his mandaggarolein October of 2014,

USPC will again place him with the Sex Offender Unit and assign him to treat@kandler’'s

entitlement to this relief does not hinge on whether in 2@Qatichor did notattend the
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introductorysession®f what was meant to f®ng-term sex offender testing and treatment.”
AR 0154.

The moreserious question raised by the government is whether the record
indicatesthat the sex offendéherapyto which Chandlewas assigned- and to which he
presumably will again be assigned uponrkarole— can fairly be described as “intrusive
behavior modifyingreatmentor whether, insteadhis treatment is little different in nature than
the generaiental healtltherapythat was an element Chandler’s originatet of parole
conditions. SeeDefs.’ Supplemental Memd]{ 7-8; Defs.” Opp. at 22.The relevant cases
beginning withVitek itself, all involved situations where the complaining prisoner or parolee had
been assigned to underggeatmentvhose aim wabehavior modification, and whidhe courts
have oftercharacterized as being intrusive in sagnificantmanner See e.q, Vitek v. Jones,

445 U.S. at 494; Renchenski v. Williams, 622 F.3d at 327-28; Coleman v. Dretke, 395 F.3d at

223 & n.28:Kirby v. Siegelman195 F.3d at 1288, 1291-92: Neal v. Shimoda, 131 F.3d at 828-

29; Wills v. U.S. Parole Comm’n, 882 F. Supp. 2d atségalsoColeman v. Dretke, 409 F.3d at

667-69 (denying petition for rehearing, and elaborating on panel’s decision on thjs pbmt
government fails to persuade the Cabdat CSOSA'’s regimen for sex offenders is anything
other than the sort ¢featment that thscourts of appeals have foundsatisfythe Vitek
standard.

CSOSA’s ownCommunity Supervision Servic€perations Manuahcludesa
description of the therapy to which it subjects persons under the supervision of thitefeeO
Unit. CSOSA'’s description begins with the statemeat,tf{g]iven that the treatment of sex
offenders igifferent from traditional psychotherapy, such treatment should include” a number of

specificfeatures CSOSAOperationdManual, Chapter X, dG)(1)(c) (emphasis added)hese
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features includgc] ognitive behavioral group therapy,” with a “focus on learning to control and
manage deviant behaviors”; “[u]tilization of relapse prevention techniques,”llbaswe
“techniques for reducing deviant&gl arousal”; “[w]ork toward continual reduction of
minimization and denial”; “[c]onfronting the offender’s thinking errors anddisins”; limited
confidentiality; and the “use of physiological monitoring,” including “plethggnaphs and
polygraphs. Id. In addition, Chandler’s treatment contratth the Center for Clinical and
Forensic Serviceteatured items including a requirement that Chandler discuss his sexual
history, and possibly undergo a sexual history polygraph, as well as an underdiaaiding
Chandler would be provided with assignments related to particular treatmentvelsjestiich

he would be required to complete, along with the acceptance of feedback from Ipsthera
Treatment Congct at 1-2. These features demonstrate that CSOSA requires those whom it
places in sex offender therapy to undergo treatment aimed at modifying thasebz

considered to be problenmat SeeWills v. U.S. Parole Comm’n, 882 F. Supp. 2d at 77

(characterizingCSOSAS sex offender treatment program esrtisive psybosexual therapy”).
The government contends, howetbat even if some Sex Offender Unit
supervisees are subjected to treatment that would satisfy thestatadkardthe record here is
equivocalregardng whether Chandldrimselfactually would have undergone such treatment.
SeeDefs.” Response to Rev. Proposed Order  7-9. Specifically, the govemakest
reference tastatementsn the CSOSA Operations Manual providing that CSOs must provide
certain forms of notice to persons residing with registered sex offenddrs,iafers that
because these requirem&db not apply to persons not convicted of sex crimes, the Manual
proves little regarding the nature of Chandler’s assigned treatrSeeid. 1 8 (citing Doe v.

U.S. Parole Comm’n, 958 F. Supp. 2d at 261, which cited one of these provisions). The Court
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concludes, however, thdtd existing recordnd CSOSA’s own description of its sex offender
treatment program extinguish adgubt thathe treatment element of Chandler’'s Special Sex
Offender Aftercare Conditioeasily compares to the programs involved in cases such as

RenchenskiColemanKirby, andNeal Indicationdn the CSOSAOperationdManual that

certain required forms of notice may apply only to registered offedldesnot alter the fact that
any sex offender treatment program to which a CSOSA supervisee would be@dssigras its
primary aim the modification of the offender’s sexual thinking and beh&Vior.

The Courhas oncluded that USPC'’s imposition of the Special Sex Offender
Aftercare Condition upon Chandler’s parofgplicates a liberty interest that is protected by the
Due Process Claus&ecause USPC has expressed an intention to impose these same conditions
upon Chandler'separolein October of this year, which would then be enforced by CSOSA,
Chandler is entitled to procedural protectitesorethe defendantayundertakeheseactiors.
In Subsectia IV.B, infra at28-32, the Countlescribes the particular procedural safegutrals
it concludes ardue to Chandler. But before doing so, the Court addresses two additional issues

identified by the parties

1 On July 3, 2014, the government filed a mofimnan extension of time within

which both to respond to the plaintiff's supplemental memorandum and to supplement the record
with the declaration of a CSOSA officiaBut this motionalsofeatured several pages of
substantive argument that was responsive to Chandler’'s own supplemental memoi@edum.
Defs.” Supplemental Memorhen, on July 25, 2014, the government filed what purported to be
its actual“response” to Chandler's memorandu®eeDkt. No. 156. This submission was not
timely filed. The Court has considered the arguments made in the government’s July 3 filing,
but it declines to consider the argumentgsruntimelyJuly 25 filing. In addition, because the
government has withdrawn its request to supplement the record with the declarat@8©EA
official, the government’s motion for an extension of time to dis berebydenied as moot.

The plaintiff's motion to strike the government’s late filisgeDkt. No. 159, also is denied as
moot,as is itsfurther request in that motion for a default judgme®eeid.
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3. Psychological Risk Assessment, GPS Monitoring, and Curfew

First,the partieslispute whether CSOSA'’s having made Chandler undergo the
Psychosexual Risk Assessment conducted by Dr. Brodie, in conjunction wittctthieat
CSOSA officials had earlier “determined” that Chandler was or might be erfpatsex
offender,” together suffice to trigger a liberty interest deserving of caseps protections.
Chandler maintains that he was due some form of process in advance of his assmgnment
undergo the Psychosexual R&&sessmentwhile the government distinguishiss assessment
from the behavior modifying treatmethiat is dscussed in the relevant cases

As the Court already has noted, the record does not clearly indicate the nature of
CSOSA'’s “determinatichof Chandler’s status as a “potential sex offend&€eesupraat 19
n.10. In addition,there is scant case law analyzing whethesissessment — which is buta step
on the way toward requiring behavior modifying sex offericeatment — could, coupled with
the requisite stigma, trigger a liberty interest under the due process diseurt of appeals
has yet to face such a question; in the appellate decisions apgitekdo the sex offender
conditions contextthe factual circumstanca@svariablyhaveincluded the presence of behavior
modifyingtreatment and therefore were closely analogotisedacts oitek itself. Seee.q,

Renchenski v. Williams, 622 F.3d at 327-28; Coleman v. Dretke, 395 F.3d at 223 &inli¥8;

v. Siegelmanl195 F.3d at 1288, 1291-92; Neal v. Shimoda, 131 F.3d at 858-29.

The parties have cited only one casavhich this question has been squarely

faced In Doe v. U.S. Parole Comm’dudge Batekeld thatsincean assessment can be

12 The Third Circuit in Renchenski did discuss an assessment condition imposed on

the complaining prisoner, but the goal of that assessment wascidtain the level of sex
offender risk associated with each inmaterder to decide which therapy group (moderate/high
or moderate/low) is nst appropriate for the prisoner.” _Renchenski v. Williams, 622 F.3d at
329. The court specifically noted that there was no indication “that a possible outcdme of t
assessmens ia determination that the inmate should not participate” in treatrigent.
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distinguished fromreatment— becausan assessmefdoes not requirthe release] to admit
his need for treatment, undergo any treatment or therapy, or otherwise clsabegavior in
any way — the appellate cases relying ¥itek “[did] not compel the conclusion thBioe has a
protected liberty interest. 958 F. Supp. 2dt267. Judge Batetherefore concluded that
although there might be some degree to which the plaintiff's liberty intemddbeenmplicated
the interest was less weighty than that at stake when treatment, rather tharaasessment,
was coupled with the stigma of the sex offender |laBekid. at269. And he held that the
process provided to Doe satisfied this lower threshildat274

As an initial matter, itnot clearwhetherChandler possesses standing to maintain
his challenge to the decision requiring him to undergo Dr. BreBs/chosexuaRisk
Assessment July of 2005. Chandler does not seek monetary damages for this alleged violation
of his constitutional rights; instead, he requests declaratory and injunctefarrenticipation of
USPC'’s ranposition of the Special Sex Offender Aftercare Condition upon his upcoming
reparole While USPC'’s intention to mpose the challenged Condition is clearly suppdoted
the record, there is no similar indication concerning a likelihood that Chandlérevglibject to
anotherisk assessment, nor that, if he were, the circuncsta would be the same or similar to
those that he experienced with Dr. Brodfd to have standing to assert his claims for
declaratory and injunctive relief, Chandterust allege a likelihood of future violations of [his]

rights” bythe defendantsMedelius Rodriguez v. U.S. CIS, 605 F. Supp. 2d 142, 146 (D.D.C.

2009) (quoting=air Employment Councif Greater Washington v. BMC Mktg. Corp., 28 F.3d

1268, 1273 (D.C. Cir. 1994)3eealsoCity of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983)

13 The plaintiff inDoehas appealedudge Batesiecision oral argumenivill be

heard in this appeal on September 8, 2084eDoe v. U.S. Parole Comm’n, No. 13-5279,
Clerk’'s Order (D.C. Cir. June 10, 2014).
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(holdingthat a plaintiff seeking injunctive relief must show a “real or immediate threat tijat [he
will be wronged again” to establish Article Il standing).

With that said, thereertainly existghe possibilitythat USPC or CSOSA could
requireChandler to undgo a fresiPsychosexual Risk #sessmerttefore reimposintghe
Condition. But on the facts presented to this Cowgardingwhat occurred in 2005, the Court
cannot conclude that CSOSA'’s assigning Chandler to undergotar@ieésychosexual Risk
Assessment is an action tleatrtainlywould trigger the protection of the Due Process Clause.
To be sure, the Supreme Court’s opinion in Vitek v. Jones didpp®ar tdimit its reasoning to
only those factual circumstances bearingyhttfit to the facts of that cas&see445 U.S. at 494
(holding that “the stigmatizing consequences of a transfer to a mental htmpiabluntary
psychiatric treatment, coupled with the subjection of the prisoner to mandatowodbeha
modification as a treatment for mental iliness, constthedind of deprivations of lilerty that

requires procedural protection@mphasis adde}j)seealsoSandin v. Conner, 515 U.S. at 484.

Nonetheless, given the uniformity of the relevant circuit case law concehamgportance of
behavior modifying treatment as an elemefthis sandard— and without having been offered
a compelling rationale to extend the reasoning of these €aslee Courtdeclines talo so here.
The final issuavarranting discussion with respect to the liberty interest inquiry
concerns the role of the GR%nitoringand curfew requirementahich constituted elements of
Chandler’'s Special Sex Offender Aftercare Conditi@mandler maintains thawvhere [GPS
and curfew] conditions stem directly from the sex offender label,” due procespiised. Pl.’s
MSJ at 18. This argument, howeweguld allow stigma alone to do all of the heavy lifting, by
carrying along any condition somehow linked to@®PS requiremest location monitoring, and

curfews are special conditions often used by courts, pretrial servicesesggmobation offices,
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and parole commissions to either safeguard the community or minimize theftigktofThe
cases applyin¥itek to this context, by contragtave emphasized the fact thitas thecoupling

of stigma with a particular type of additional deprivatiennamely, forced participation in
behavior modifying treatment that triggers a liberty interes simple linkage between
stigma andome additional deprivation of libenty insufficient to inplicate the required
protected liberty interestAnd the Court concludes that GPS and curfew conditions — wasch,
noted,arecommonly imposed conditions -are not the sort of “qualitatively different”
restrictions of libertyhat couldserve as the additional factor that couples with stigma to
implicate due processVitek v. Jones, 445 U.S. at 493.

Because the Court concludes that the assignment of Chandler to supéision
the Sex Offender Unitoupled with the concomitant requirement that he undergo behavior
modifying sex offender treatmembplicated a protected liberty interest, he is entitledue
procesgproceduraprotections in advance of USPC'’s future impositiothef Special Sex
Offender Aftercare Condition upon his peroThenext question is what process is du¢hese

circumstances.

B. What Process Is Due to Chandler?
“[D]ue process is flexible and calls for such procedural protections as the

particular situation demands.” _Ralls Corp. v. CFIUS, No. 13-5315, 2014 WL 340a6838

(D.C. Cir. July 15, 2014) (quoting Nat'| Council of Resistance of Iran v. Dep'’t of State, 251 F.3d

192, 205 (D.C. Cir. 2001)):In the seminal case dathews v. Eldridgethe United States

Supreme Court established a thfaetorbalancing test to determine thegpécific dictates of due

process.”” Id. (quoting_Mathews v. Eldridge, 424 U.S. 319, 335 (1978))der this testthe

Court must consider:
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First, the private interest that will be affected by the official action;
second,the risk of an erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally, the
Governmens interest, including the function involved and the
fiscal ard administrative burdens that the additional or substitute
procedural requirement would entail.

Id. (quotingMathews v. Eldridge, 424 U.S. at 33%)ue process typically requires that the

procedures include notice of the official action that is proposed, the factual babis fooposed
action, and the opportunity to be heard at a meaningful time and in a meaningful raanver,
asto rebut the evidence supporting the actitth.at*15.

In this case e private interest at stake is weighty, givensia@ousdetriment
caused by the sex offender stigarad theassociatedhtrusive requirement that Chandler
participate in longermsex offender therapgimed at behavior modification. Given the
procedurs employed by USP&- which involved notice to Chandler that the Special Sex
Offender Aftercare Condition had been proposed, but no meaningful opportunity for Chandler to
challenge the basis of this decisienthe risk of erroneous deprivationiast liberty interest is
considerable. USPC relied almost exclusively on the expert opinion of Dr. Brodie in
determining that Chandler was at risk of perpetrating sexual offenses ahd tequired
specialized supervision and treatmefeeAR 0154 (Notice of Action). Dr. Brodie’s
assessment of Chandler involved subjective decisions to focus on particular features of
Chandler’s life history and his criminal offense record, as well as to link thistorical events
to her contemporaneous clinical examinationiof.nSeeAR 0140-46. Without discounting the
value of Dr. Brodie’s expert opinion, it is apparent that without an opportunity for Chandler to

challenge both its basis and her conclusions before a neutral deniken; there is a serious
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risk that USPC auld impose the Condition without valid grounds for doing so, based only on the
opinion of its chosen expert.

The probable value of additional procedural protections in this contéxt —
particular, a hearing at which Chandler will be able to challémggovernment’s evidence and
to counter it with his own — is evident. The government’s interest in avoiding the burden of
providing these procedures does not outweigh the value of enabling Chandler to protect the
liberty interest at stake her@he added fiscadnd administrative burdens dot merit denying
such process, nor would the requirement of due process procedures leave the public whprotecte
from dangerous parolees. Additional procedural protections woeitdlyensure that parolees
like Chandler who arassigned to the Sex Offender Uadtually belong there. Accordingly, the
Court now turns to consider precisely what procedures USPC must provide to Chandler upon his
upcoming reparole.

In his Revised Proposed Order, Chandler retguanumber of protections:

(1) written notice that sex offender classification and
conditions are being considered;

(2) a hearing, held sufficiently after the notice to permit
him to prepare, at which disclosure is made of the evidence being
relied ypon for the classification and sex offender conditions;

(3) an opportunity at the heariig be heard in persotp
present documentary evidende present testimony of witnesses,
and to confront and crogxamine witnesses called by the
government, except upon a finding, not arbitrarily made, of good
cause for not permitting such presentation, confrontation, or-cross
examination;

(4) administration of the hearing by an independent
decisionmaker;
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(5) a written statement by thedependent decisiemaker
as to the evidence relied on and the reasons for classifying him as a
sex offender an@mposing sex offender conditions; and

(6) effective and timely nate of all the foregoing rights.
Pl.’s Rev. Proposed Order at®.

The Court believes thepeocedures are appropriate in the circumstances and
under the relevant case lawZhandleiis entitled to a hearing in person, for which he will be able
to adequately prepare, and at which he will be afforded the chance both to challenge the
government’s evidence and to present his own evidence in rebuttal, all before adssigiah-
maker. In addition, Chandler will be able to assert his challenge with the riglutsfadrdation

and crosexamination, which, as explained by the Fifth Circuitiezav. Livingston No. 09-

50367, 2010 WL 6511727 (5th Cir. Oct. 19, 20Hd¢gvaluable procedural protectisthat are
warranted in this context -at least where there is no risk that allowing their exergmadd
implicatesafety concerns “within prison walls.” Sk at *15. And there is no indication of
such a risk here, where Chandler would be provilede rightdeforehis release on parole.
Chandler’s ability to confront the government’s witnespasticularly its psychological expert
would help to ensure that he has a meaningful opportunity totrebtdactual and evaluative
bass of USPC's effort to impose the Special Sex Offender Aftercare Condiieealso

Renchenski v. Williams, 622 F.3d at 331-32 (providing substantially same set edpraic

protections); Neal v. Shimoda, 131 F.3d at 82@same). These rights, along with the others

thatChandler proposesvill serve as adequate safeguards against the violatius ldferty.

14 Chandler has not requested the right to assistance of appointed counsel in the

proceedings that mightka place before a USPC decisimaker, buthe Courtis confident that
Chandler’s present counsel will continue to serve their client’s interestssm pheceedings.
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Thegovernment has failed to offer any viable alternatives, maintaining instead
that the process provided to Chandler in 2005 and 20@6nsisting primarily of a summary
rejection letter written in response to Chandlers se “Notices of Appeal’— would stfice to
protect the liberty interest that Chandler holds in avoiding imposition of the Spekial S
Offender Aftercare ConditionChandler is entitled to much more than thise Court therefore
will substantially adopt the terms of the plaintiff's RexdsProposed Order, as set forth in the

Order accompanying this Opinion, and issued this same day.

V. CONCLUSION

For the foregoing reasons, the Court denies judgment to the plaintiff withtrespec
to his claim brought under the Administrative Procedue ABecauséhe Courtconcludes that
the plaintiff has demonstrated a violation of his Fifth Amendment right to procedural due
processit grants judgment to the plaintiff on that grourd.view of that determination, it sees
no need to address the plaintiff's request for a declaratory judgment agaisteheéants An
Order accompanies this Opinion, in which the Court sets forth the procedural pretéoti
which Mr. Chandler is entitled should the defendants again attempt to impose tled Seeci
Offender Aftercare Condition upon his parole.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: August 8, 2014
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