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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Plaintiff,
V. Civil Action No. 06-670 (CKK)
JUDICIAL WATCH, INC., et al.,
Defendants.

MEMORANDUM OPINION AND ORDER
(March7, 2018)

CounterPlaintiffs JudicialWatch Inc. (“Judicial Watch”)and Thomas J. Fitton seek to
introduce certairiurtherexhibitsat trialon March 7 2018, in support of their counterclainife
Court has a standing order calling for daily briefing on authenticity iardmresolve any such
objections outside of the jury’s presence and thereby facilitate aresffirial. See Min. Order
of Mar. 2, 2018.

Pursuant to the Court’s ordé€punterPlaintiffs indicate that they watd admitExhibits
62-67 throughMark Fitzgibbon% testimonypursuant to subpoena. Defs.” Notice Regarding
Authenticity for Exs. to Be Used on Wednesday, Mar. 7, 2018, ECF N@:[Sdfce”). Counter
Plaintiffs noe that they also intend to use exhibits that already have been authentilwhted.
CounterbDefendant Larry E. Klaymahas challenged the authenticityfotir of the new exhibits
alleging in part that some of them are illegible and unsigbedis’- Counterclaimants’ Desigation
[sic] of Exs. 62-66 (“Pl.’s Resp.”).

Upon consideration of the briefing, the relevant legal authorities, and the recard as
whole! the Court rules as followsnthe authenticity of CountePlaintiffs’ exhibitsproposedor
introductionat trial on March 72018.

[I.LEGAL STANDARD

The threshold for proof of authenticity is lowounterPlaintiffs need only “produce
evidence sufficient to support a finding that the item is what the proponent clagrisked. R.
Evid. 901(a).

! The Court’s consideration has focused on the following documents:

o Defs.” Notice Regarding Authenticity for Exs. to Be Used on Wednesday, Mar. 7, 2018,
ECF No. 512“Notice”);
o Defs.-Counterclaimants’ Desigation [sic] of Exs. 62-66 (“Pl.’s Resp.”).
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With respect to Exhibit 6&he Court shall draw on the standard estabtidhy the Federal
Rules for theso-called business records exception to the hearsay rule. “A record of an att, even
condition, opinion, or diagnosis” is not excluded if

(A) the record was made at or near the time-by from information transmitted
by—someone with knowledge;

(B) therecord was kept in the course of a regularly conducted activity of a business,
organization, occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with Rule 902(11) or (12) or
with a statute permitting certification; and

(E) the opponent does not show that the source of information or the method or
circumstancesf preparation indicate a lack of trustworthiness.

Fed. R. Evid. 803(6) (“Records of a Regularly Conducted Activity”).
1. DISCUSSION

CounterPlaintiffs indicate that Exhibits 6&7 will be introduced through the live
testimony of Mr. Fitzgibbons, using copies of the exhibits that contain thbitesiickers from
his deposition.

Exhibits 62 and 63 should be considered togethdgxhibit 62 contains a November 12,
1996, memorandum of understanding (“MOU”) between Americargdt Advertising, Inc.
(“ATA”) and Judicial Watch for assistance with direct mail to potential doi@ifrthe six pages
in this exhibit, the first two appear to be the first and last pages, respgabivisie full fourpage
MOU that follows. The only differences in the truncated iteration are that the front page of the
MOU is harder to read, and it contains a sticker from Mr. Fitzgibbons’s depositenlast pge
of the MOU (in both the truncated and full versions) is a signature page witrapgpedrs to be
Counter-Defendant’s signature over his printed name.

Exhibit 63 containsa contract betweeATA and Judicial Watchsigned in December
1996, for what appears to be the same fundrassifogts. The Court previously found that this
exhibit was authenticated contingent oa tbstimony of Mr. OrfanedesCounterPlaintiffs have
not yet sought to introduce this exhibit through Mr. Orfanedes’s testimdfry. Orfanedes,
CounterbDefendant, and the president of ATA each have signed this contract. Attached to this
contract is a duplicate copy tife fourpage MOU in Exhibit 62.

Counterbefendant objects to illegible and unsigned portioh€Exhibits 62 and 63
CounterDefendant previously raised the illegibility objection to Exhibit 62, and the Court
tentativelyexcluded the exhibfor this reason Order, ECF No. 488, at Despite indicating that
they would attempt téind a more legible version of Exhibit 62, CounRaintiffs have yet to do
so. In any event, the MOU is also contained in Exhibit 63. CotDéfendant waived the



illegibility argument,per se, as to Exhibit 63 by not raising it with the other illegibility objections.
Accordingly, the Court shall exclude Exhibit 62 on the present record.

Despite a formal waiveof the argument, any @gibility of Exhibit 63 could still go to
authenticity. The portion of the contract signed in December ik986aly legible; the last page
of the MOU signed in November 1996 is not. However, that last page appears to be a signed
version of the penultimate page of the MOU. Coubtefendant’s signature and the date are clear
enough on theignature pageMoreover, although the penultimate page is not signed, the Court
is prepared to accept the signature page as authenticating the MOU, cordmgsntestimony
of Mr. Fitzgibbons, as an employee of ATialay foundation regarding the circumstances legdin
up to the MOU and the signing process for the MOU, or, if he cannot attest to theatdttast
ordinary course recofkleepingapplicable to the MOU Accordingly, both the November 1996
and December 1996 versions of the contract are signed.

Counterbefendant did notaisea fresh objection to handwriting in Exhibit 63The
handwriting appears to be from CourBefendant andRichard A. Viguerie, the president of
ATA. He had objected to handwriting when CoutR&intiffs sought to introduce thexhibit
through Mr. Orfanedes. In the absence of a fresh objection, the Court shall not requiredoundat
as to handwriting that appears to be Coubtefendant’s. Rather, as part of his foundation, Mr.
Fitzgibbonsshould discuss the signing process, in particular whetheFikzgibbonswitnessed
Mr. Viguerig€s addition ofinitials to pages of the contraair he can identify the source of the
handwriting, and whetherATA received the entire exhibit, including Count&efendant’s
handwritten portions and tihOU attachmentfor Mr. Viguerie’s signature Contingent on the
testimony of Mr. Fitzgibbons as described above, the Court finds sufficient evidence that
Exhibit 63 isauthenticated.

As to Exhibit 64, CounterDefendant indicies that he has no objectiorccordingly,
Exhibit 64 isadmitted without objection.

Exhibit 65 is a September 26, 2003, memorandum purportedly sent by Kathleen Patten at
ATA to Roger Stone with Friends of Larry Klayman. The memorandum disceadggrogress
in a direct mail campaign, presumablgiven the timing and the recipient’s affiliatierfor
CounterbDefendant’s themascent U.S. Senate campaigCounterDefendant calls for the
presence of the memorandum’s author to authenticate this document. But the Courttfivids tha
Fitzgibbons’destimony could suffice. In order to lay adequate foundation, Mr. Fitzgibbons should
be able to discuss who the sender and recipient are, how this memorandum was delivered, and how
it has been kept since then.In the event Mr. Fitzgibbons is unfamiliar with the way the
memorandum has been kept, he shatilléastbe able to identify Ms. Patten’s initials next &rh
name. For the recipient’'s patet Court observes Mr. Stone’s signature by sta@gtingent
on the testimony of Mr. Fitzgibbons as described above, the Court finds sufficient evidence
that Exhibit 65 isauthenticated.

Exhibit 66 is an “ATA Client Analysis” with basic statistics as to donor mail sent and
income derived therefrom. It is not clear who is the client, but based eitelmaeferences to
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“Klayman,” “Florida,” and “GOP,” the Court presumes that the client is CotDééendant’s
campaigrfor U.S. Senate. The first page of the exhibit has a sticker confirming that itsed
at Mr. Fitzgibbons’s deposition.

Establishing that this record meets the requirements for the hearsayaxoentld give
more than adequate proof of its autheihti’> Foundation would include testimony thdt.
Fitzgibbons works or worked at ATA, a description of Mr. Fitzgibbonajsacityat ATA, and a
description of the employee(s) responsible for generating this record. Sugpeertience would
also includehepolicy or practice of ATA to generate such records, and the means by which ATA
did so. Such evidence also would inclddeprocess for setting up and maintaining any kind of
file for keepingthis client analysis Contingent on the testimony of Mr. Fitzgibbons to the
conditions set forth in Rule 803(6), the Court finds sufficient evidence that Exhibit 66 is
authenticated.

As to Exhibit 67, CounterDefendant does not raise an objectidxccordingly, Exhibit
67 isadmitted without objection.

*k%
ORDER

The following exhibits proposed for introduction through the testimony of Mark
Fitzgibbons have beadmitted without objection: Exhibits 64, 67.

The following exhibits havebeen authenticated contingent on Mr. Fitzgibbons’s
testimonyon the above-cited groundsxhibits 63, 65, 66.

The following exhibit isnot authenticated on the present recarixhibit 62.

SO ORDERED.

Dated: March7, 2018

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge

2 The Court does not mean to suggest that it otherwise would entertain a hearsaynaojeiois
(or any other) exhibit proposed by Coun®daintiffs. As noted above, Counter-Defendant
waived hearsay objections. Order, ECF No. 455, at 6.
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