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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Plaintiff,
V. Civil Action No. 06-670 (CKK)
JUDICIAL WATCH, INC., et al.,
Defendants.

MEMORANDUM OPINION AND ORDER
(March8, 2018)

CounterPlaintiffs JudicialWatch, Inc. (“Judicial Watch”) and Thomas J. Fitton seek to
introduce certaifurtherexhibitsat trialon March 8, 2018, in support of their countentisi The
Court has a standing order calling for daily briefing on authenticity iardadresolve anguch
objections outside of the jury’s presence and thereby facilitate aresffirial. See Min. Order
of Mar. 2, 2018.

Pursuant to the Court’s order, Coundaintiffs indicate that they want to adrixhibits
38, 39, and 41 throughSteve Anderséa testimony;Exhibits 114, 117-21, 123, 125-28, and 176-
83through Susan E. Prytherch’s testimony; and a combined verdiotiddits 45 and 54 through
Paul J. Orfanedes’s testimonyDefs.” Notice Regarding Authenticity for Exs. to Be Used on
Thursday, Mar. 8, 2018, ECF No. 5{®Notice”).! CounterDefendant Larry E. Klaymahas
challenged the authenticity dlhie proposecdexhibits, alleging in parthat the authors of the
respective documents must be present to authenti€dfs.Objs.to Proposed Exg:Counter-
Def.’s Resp.”).

Upon consideration of the briefing, the relevant legal authorities, and the recard as
whole? the Court rules as follows on the authenticity of CouRlaintiffs’ exhibits proposed for
introduction atrial on March 82018.

1 The Notice also proposed usiBghibit 122, which did not appear in the bench copyoiunter-
Plaintiffs’ exhibit book. Subsequently, Countlaintiffs indicated thait was amistake to have
listed it

2 The Court’s consideration has focused on the following documents:

« Defs.” Notice Regarding Authenticity for Exs. to Be Used on Thursday, Mar. 8, 2018, ECF
No. 514(“Notice”);

e Pl's Objs. to Proposed Ex§Counterbef’s Resp.”). The Court has used the title of the
email containing this untitled document.
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[I. LEGAL STANDARD

The threshold for proof of authenticity is lowounterPlaintiffs need only “produce
evidence sufficient to support a finding that the item is what the proponent clagrisked. R.
Evid. 901(a).

With respect to certain exhibjtthe Court shall draw on the standard estabtishy the
Federal Rules for theo-called business records exception to the $earule. “A record of an act,
event, condition, opinion, or diagnosis” is not excluded if

(A) the record was made at or near the time-by from information transmitted
by—someone with knowledge;

(B) therecord was kept in the course of a regularly conducted activity of a business,
organization, occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another
gualified witness, or by a certification that complies with Rule 902(11) or (12) or
with a statute permitting certification; and

(E) the opponent does not show that the source of information or the method or
circumstancesf preparation indicate a lack of trustworthiness.

Fed. R. Evid. 803(6) (“Records of a Regularly Conducted Activity”).

Authentication of other exhibits relies on the testimony of a witness with knowiedge
“an item is what it is claimed to be.” Fed. R. Evid. 901(b)(1).

[11. DISCUSSION

A. AndersenT estimony

In its Memorandum Opinion and Order of March 6, 2018, the Clreddy concluded that
Exhibits 38, 39, and 41 were authenticated contingent on the testimony of Mr. Fitton to the
conditions set forth in Rule 803(6). ECF No. 511, & 5Now CounteiPlaintiffs propose to
introduce this exhibit through Mr. Andersen’s testimony. A similar foundation foeatitation
applies.

As the Court previously observeixhibits 38 and 41 are emails from Steve Andersen,
whom Exhibit 41 identifies as Judicial Watch’s Director of Development, to Mr. Fittod one
or more other Judicial Watch employees that document calls with Judicieh \d&tors.Exhibit
39 is a call report that further describes the call discussé&xmnbit 38. As indicated in these
exhibits, one donor told Judicial Watch that shet too happy with what Tom Fitton is doing,”
and was “not interested” in donating further, despite her record of giving more than $9,000 to
Judicial Watch. Ex. 38 (internal quotation marks omitted). Another donor cancelled hblymont
donation basedroconcerns generated by a letter from “L. Klayman,” despite her recgrdiag
more than $500 total in frequent small gifts over nearly nine years. These armedrdonors
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with significant giving historiesMr. Andersen passed the news of unfavorable communications
with themto Mr. Fittonand other senior colleagues at Judicial Watch.

Counterbefendant objects that the testimony of the writer of these documents isangcess
to auhenticate themCounterbDef.’s Resp.CounterPlaintiffs support these documentsrnting
that Mr. Andersen authored the email€ihibits 38 and 41, directed the preparation of the call
report inExhibit 39, and kept all three exhibits as records developed in the ordinary course of their
work. Notice at 1. Thesepoints addressome of the elements of the business records exception
to the heamy rule. Establishing that theseord meethe requirements for the hearsay exception
would give more than adequate proof of tlaithenticity} Foundation would include testimony
that Mr. Andersen worked at Judicial Watch, a description of the capacity in whichifiergen
worked, and a description of the employee involved in the call at isdtehibits 38 and 39.
Supporting evidence would also include any policy or practice of Judicial Watcmtact and
document conversations with current or prospective donors. Such evidence also would include
that Mr. Andersen senthe emails and call report at issue and his process for setting up and
maintaining any kind of file for keeping such communicationsth respect td=xhibits 38 and
39, where Mr. Andersen is not the author of the underlglogument,as in Exhibit 41, his
testimonyestablishing the above foundation would overcome Counter-Defendant’s objection that
authentication of these exlitibrequires testimony kthe author of thosdocuments Contingent
on thetestimony of Mr. Andersen to the conditions set forth in Rule 803(6), the Court finds
sufficient evidence that Exhibits 38, 39, and 41 are authenticated.

CounterbDefendant also objects to the Account Merge History portidxbfbit 41. The
Court understandshat this portion is relevantat a minimum to CountePlaintiffs’ non-
competition clairs, asthe dono's long giving historysuggests that she would have congihtio
give to Judicial Watch but faZounterbefendanits Saving Judicial Watch activitiesSee Fed. R.
Evid. 401 (Evidence is relevant if: (a) it has any tendency to make a fact more or lesslgprobab
than it would be without thevidence; andb) the fact is of consequence in determining the
action”). Accordingly, CounteiDefendaris relevance objection téxhibit 41 is overruled.

B. Prytherch Testimony

Through Ms. Prytherch’s testimony, CounBaintiffs intend to introducecertain
businesselated documents iBxhibits 114, 117-21, 123, 125-28, and 176-83 that they represent
are maintained in the ordinary course of their businékstice at 12. It appeas that Counter
Plaintiffs will seek to establish foundation of the type envisioned by FederaldRidvidence
803(6), the business records exception to the hearsay rule. At the threshold, MscRishould
testify to her role as Office Manager, any applicable policies and praofideslicial Watch to

3 The Court does not mean to suggest that it otherwise would entertain a hearsayndbjéuse
(or any other) exhibst proposed by Coust-Plaintiffs. Counterbefendantwaived hearsay
objections. Order, ECF No. 455, at 6.



prepareand maintain recordsnd the types of records preparation and maintenaheg¢ she
oversees

CounterPlaintiffs’ efforts to establish a business records foundatiy be most
straightforward fordocumentscreatedby Judicial Watchat Ms. Prytherch’s own direction.
CounterPlaintiffs Notice suggests thahose conditiongpply to Exhibit 123. This series of
monthly invoices identifiethe alleged accrued interest on the unpaid balance owed by “K&A,”
or Klayman & Associates.C, to JudiciaWatch The unpaid danceas of December 31, 2003,
of $134,119s consistent with outside auditor Kathy A. Raffa’s calculation, containEahibit
115, which the Court found to be authenticated contingemoriitton’s testimony.From there,
the amountsapper toincrease at a fixed monthly fraction of the 8% anra@rued interest
provided for under provision 11.A. of the Confidential Severance Agreement in ysigvio
authenticatedxhibit 1. Ms. Prytherchs foundation should include a descriptiontlod reason
that these invoices were prepari, proces$or preparing these invoices, whether these invoices
were sent to Counter-Defendant, and how Judicial Watch has maththem since.

Counterbefendanst objection toExhibit 123 may ke limitedto the handwriting on some
of the invoices Counterbef.’s Resp. {Handwriting on documents cannot be authenticated and
lacks foundatiordocumentation). Ms. Prytherchmay identify such handwriting based on her
experience wiking with Judicial Watch staff who prepared or reviewed the invpifadsg that,
CounterPlaintiffs could seek to authenticate the handwriting through the testimony of another
witness, or the handwriting could be redact&hntingent on the testimony of Ms. Prytherch
to the conditions set forth in Rule 803(6) and contingent on testimony identifying the
handwriting on the invoices, the Court finds sufficient evidence that Exhibit 123 is
authenticated.

CounterPlaintiffs also indicate thad¥ls. Rrytherch will testify todocuments irExhibits
176-83 that werepreparedat her directiorby outside counsel or auditordn each instance,
CounterbDefendant objects that the authors of those documents must be present tcEeisiifit.

176 consists ofa letter from Judicial Wat¢h outside counsdb CounterDefendantregarding
Counterbefendarits alleged shared expensdsxhibits 177-83 are annual financial statements
from outsideauditors. In each instance, Ms. Prytherch can lay adequate foundation by testifying
to her instruction to the preparers of these documeigsyssingany regulapracticepursuant to
which they did sojdentifying Judicial Watchs role in contributing informatiomised by the
preparers, anchdicating how Judicial Watch has maintained these records since then. Specifical
with respect t&xhibit 176, foundation should include any regular practices of Judicial Watch for
pursuing alleged unpaid balances from Coubtefendant such as when letters were sent to
Counterbefendant on Judicial Watthbehalf and how this letter has been maintained in Judicial
Watchis records Contingent on thetestimony of Ms. Prytherch to the conditions set forth in

Rule 803(6), the Court finds sufficient evidence that Exhibits 176-83 ar e authenticated.

CounterPlaintiffs should lay a similar foundation to establish the authenticiBxbibit
114, which is another letter from Judicial Watsloutside counsel to Counteefendantthis time
regarding certaidudicial Watchproperty thathe allegedly hadhot returned Again, Counter
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Defendant objects that the author of the letter nedifytedVhile CountetPlaintiffs do not
represent that Ms. Prytherefias involved, they dandicatethat Judicial Watch directed the
preparationof the letter. Ms. Prytherch can lagdequate foundatioby identifying the person
responsible for directing outside counsel, whether Ms. Prytherch oversawritis,pay regular
practices of Judicial Watch for pursuing allegedeturned propertyrom CounterDefendant
such as when letters were sent to CoubDigilendant on Judicial Watth behalf and how this
letter has been maintained in Judicial W&dctecords Contingent on the testimony of Ms.
Prytherch to the conditions set forth in Rule 803(6), the Court finds sufficient evidence that
Exhibit 114 is authenticated.

Exhibits 125-28 are inwicesfrom outside counsel, outside auditors, and a mediation
service that CountdPlaintiffs represent shotwattempted collection of personal and K&A debts
Notice at 2. In addition to calling for testimony from the sources of this information, Counter
Defendant olgcts to“relevancy as these claimed fees are not at issGeunterbDef.’s Resp.
Plaintiff' s objection is somewhat ambiguouEhere is quite a bit of inforntian in these records
that appears not tolete to ths case But other portions of these records doesgydoconcernthe
pursuit of debts owed by CourtBefendant.Assuming adequate foundatioime Courultimately
shall admit the entirety of the recofascause othie appropriate context that they provide, such as
the size of expenses related to Couridafendant relative to other legal or auditing services
which Judicial Watch contracted

Turning to the authenticity objection, Ms. Prytherch can lay adequate foundation by
testifying, as with other exhibits, sy regular practices of Judicial Watch for pursuing alleged
unpaid debts and/amnreturned propertyrom CounterDefendant the outside assistance that
Judicial Watch contracted for that purpose, the billing practices assbevite each type of
outdde assistance (legal, auditing, meidia), and how Judicial Watch has maintained these
invoicesin its files Ms. Prytherch should also indicate whether there were any disyitlidbese
vendors regarding expenses for their services, and how those disputes were résalviegent
on thetestimony of Ms. Prytherch to the conditions set forth in Rule 803(6), the Court finds
sufficient evidence that Exhibits 125-28 are authenticated.

In Exhibits 117-21, CounterPlaintiffs propose to seek introduction of professional
liability insurance pticy coversheets through M®Rrytherchs testimony. Again, Counter
Defendant calls for the preparer of thelmeumentsin this case the insurancarrier, to testify.
The Court finds this to be unnecessals. Prytherch can testifyy Judicial Watchs proces®f
contracting fodiability insurance, including the selection of an insutiee, negotiation of terms,
carrier practices for sending policyvarsheets with the policies to Judicial Watahd Judicial
Watchis practices for maintaining these coversheets in its fiegecifically with respect to
Exhibit 117, Counterbefendant also objects to relevance based on the time period, but the
September 22, 2003, date of this cover sheetestriikeCourt aspotentially quite relevant to
expenses accrued after Courbamfendarits departure that may impact hadleged debts to
Judicial Watch for example, this coversheet indicates tkityman & AssociatesP.C. isstill
listed on Judicial Watck policy. Accordingly, the Court overrules the objection to relevance.



Contingent on the testimony of Ms. Prytherch to the conditions set forth in Rule 803(6), the
Court finds sufficient evidence that Exhibits 117-21 are authenticated.

C. Orfanedes Testimony

CounterPlaintiffs propose to use Mr. Orfanetesestimony to introduce an exhibit that
combines those currently labeled Ehibits 45 and 54. CounterDefendant objects that there
must be‘testimony showing that what is claimed is tfuend that [dJocuments are confused and
appear to benanipulated.” CounterbDef.’s Resp. Counterbefendant waived hishgection to
Exhibit 45 by failing to raise it whetexhibit 45 was first proposed at trialSee Order, ECF No.
511, at 5. CounterPlaintiffs propose to establish through Mr. Orfanedes that these documents
“were cdlected by Judicial Watch and retained as one exhibit[], which is shown byigieabt
Notice at 2. Adequate foundation also should include ttiae exhibits were collected and filed
pursuant to a process implemented to monitor supporter/donor responses to the Savailg Jud
Watch effort by CounterDefendah Id. To overcome Countddefendarnits objection that the
“[dJocuments are confusédCounterDef.’s Resp.Mr. Orfanedesshouldexplainhis intent in
organizing the file as her a colleaguelid. Moreover, CountePlaintiffs indicate that they are
prepared to introduce the original version into evidenCentingent on the testimony of Mr.
Orfanedesto the conditions set forth in Rule 803(6), the Court finds sufficient evidence that
the combined version of Exhibits 45 and 54 is authenticated.

The Court also notes that Mr. Orfanedes may testify to handwtliatgotherwitnesses
have been unable to identify.

*kk
ORDER

The following exhibits have beauthenticated on the aboweited grounds. Admission
of such exhibits is contingent on an adequate foundation provided by the respectigs.witne

Steve Ander sen: Exhibits 38, 39, and 41.
Susan E. Prytherch: Exhibits 114, 117-21, 123, 125-28, and 176-83.
Paul J. Orfanedes: A combined version of Exhibits45 and 54.
SO ORDERED.
Dated: Marci8, 2018
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge




